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*  COURT    OF  APPEAL. 


In  re  CHESEBKOUGH'S  TEADE-MAUK  "VASELINE."  c.a. 

1902 

Trade-mark — Old  Mark — Invented  Word — Invented  Article  —    Special  and  ^^^^ 
Distinctive  Word^^ — Word  distinctive  of  Manufacturer — Exclusive  User —  -8: 
Patented  Invention — Expiration  of  Patent — Rectification  of  Register —  ' ' ' 

Motion  to  expunge  Trade-mark — User  hefore  1875 — Onus  of  Proof — Appeal 
— Further  Evidence — Trade  Marks  Registration  Act)  1875  (38  &  39 
Vict.  c.  91),  s.  10. 

In  1877  a  chemical  manufacturer  registered,  under  the  Trade  Marks 
Registration  Act,  1875,  the  word  "  Vaseline,"  which  had  been  invented  by 
him  to  denote  a  product  of  his  manufacture,  the  word  being  registered  as 
an  old  mark  used  by  him  for  six  years  before  1877. 

Upon  an  application  made  in  1900  by  a  rival  manufacturer  for  the 
removal  of  the  mark  from  the  register  : — 

Held,  by  Yaughan  Williams  and  Stirling  L.JJ.,  Cozens-Hardy  L.J. 
dissenting,  that  the  word  had  been  properly  registered  as  a  "  special  and 
distinctive  word"  within  s.  10  of  the  Act  of  1875,  since  the  applicant 
failed  to  shew  that  the  word  had  not  been  used  by  itself  as  a  trade-mark 
before  the  Act,  whereas  the  evidence  shewed  that  the  word  had  always 
been  used  before  and  since  the  passing  of  the  Act  to  denote,  not  an  article 
manufactured  by  a  particular  process,  but  an  article  identified  with  the 
name  of  the  particular  manufacturer. 

Whether,  when  an  inventor  invents  a  new  article,  and  at  the  same 
time  invents  a  word  to  designate  it,  he  can  claim  the  exclusive  use  of 
that  word  to  denote  his  own  manufacture,  quxre. 

Where  a  person  is  seeking  to  remove  a  trade-mark  from  the  register, 
the  onus  is  upon  him  to  prove  that  it  ought  to  be  taken  off,  not  upon 
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C.  A.  the  party  registered  to  make  out  his  right  to  retain  it  on  the  register ;  and 

especially  so  where  the  mark  has  been  on  the  register  for  many  years. 
Linoleum  Manufacturing  Co.  v.  Nairn,  (1878)  7  Ch.  D.  834,  distin- 
Chese-  guished. 

BBOUGHS  Decision  of  Buckley  J.  reversed  upon  further  evidence  adduced,  by 

Irade-mark 

>  Vaseline,"         leave,  on  the  appeal. 
In  re. 

This  was  an  appeal  from  an  order  made  by  Buckley  J. 
directing  that  the  register  of  trade-marks  should  be  rectified  by 
the  removal  therefrom  of  the  trade-mark  "  Vaseline." 

The  word  "Vaseline"  was  invented  by  one  Kobert  Augustus 
Chesebrough  of  New  York,  a  manufacturer  of  toilet  petroleum 
preparations,  and  was  given  by  him  to  a  petroleum  product  of 
his  manufacture.  In  1877  he  registered  the  word  as  a  trade- 
mark in  Classes  3,  4,  47,  and  48,  under  the  Trade  Marks 
Eegistration  Act,  1875  (38  &  39  Vict.  c.  91),  in  connection 
with  the  article  then  known  as  petroleum  jelly,  but  now 
commonly  called  "  Vaseline."  The  word  was  registered  as 
an  old  mark,  it  having  been  in  use  for  six  years  before  March  8, 
1877.  Previously,  in  1872,  K.  A.  Chesebrough  had  taken  out 
in  America  a  patent  for  an  invention  of  a  product  from 
petroleum  which  he  therein  termed  "Vaseline  "  ;  and  in  1874 
he  took  out  in  England  a  patent  claiming  (amongst  other 
things)  the  manufacture  of  a  material  which  he  also  therein 
termed  "  Vaseline."  This  patent  expired  in  1888.  The  mark 
"  Vaseline  "  was  subsequently  assigned  to  its  present  proprie- 
f  tors,  the  Chesebrough  Manufacturing  Company  Consolidated 
of  New  York,  manufacturers  of  preparations  of  petroleum  jelly 
and  refiners  of  petroleum  products,  the  company  being  in  fact 
E.  A.  Chesebrough's  successors  in  business. 

The  case  came  before  Buckley  J.  upon  a  motion,  the  notice 
of  which  was  dated  January  31,  1900,  to  rectify  the  register  by 
one  Edward  Theodore  Pearson,  a  manufacturing  chemist,  who 
himself  applied  for  registration  of  the  word  "  Vasogen "  as 
a  trade-mark  in  Class  3  in  respect  of  chemical  substances 
prepared  for  use  in  medicine  and  pharmacy.  The  motion  and 
the  application  were  heard  together  before  Buckley  J.,  the 
question  argued  being  whether  the  wwd  "Vaseline"  was  a 
"  special  and  distinctive  word  "  within  s.  10  of  the  Act  of  1875, 
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which  says  that  "  any  special  and  distinctive  word  or  words      C.  A. 
....  used  as  a  trade-mark  before  the  passing  of  this  Act  may  1902 
'be  registered  as  such  under  this  Act " — the  meaning  of  the  Chese- 
word  "  distinctive  "  being,  according  to  the  authorities,  dis-  trade-mabk 
tinctive  of  the  person  using  the  mark,  and  not  distinctive  of  "^j^^^^^^'" 

the  goods   sold  under  it ;  and  whether,  therefore,  having   

regard  to  the  circumstances  of  the  case,  the  word  "  Vaseline" 
was,  at  the  date  of  registration,  improperly  placed  upon  the 
register  as  an  old  mark  under  the  Act.  In  delivering  judgment, 
Buckley  J.  said  the  difficulty  in  the  case  was  that,  the  question 
being  purely  one  of  fact,  the  evidence  before  him  was  "  meagre 
^and  unsatisfactory  to  the  last  degree."  Upon  such  evidence, 
however,  as  there  was  before  him  the  learned  judge  held  it 
to  have  been  established  as  a  fact  that  the  word  Vaseline  " 
was  in  1877  used  "  as  indicating,  not  the  manufacture  of  a 
particular  firm,  but  the  petroleum  jelly  as  manufactured  by  a 
particular  process  "  ;  and  consequently  that,  on  the  authority  of 
Linoleum  Manufacturing  Co,  v.  Nair7i  (1),  and  other  similar 
cases,  the  mark  ought  to  be  removed.  From  that  decision 
the  Chesebrough  Company  appealed.  After  the  appeal  had 
been  entered,  the  Court  of  Appeal,  upon  an  application  by  the 
Chesebrough  Company,  gave  them  leave  to  adduce,  at  the 
hearing  of  the  appeal,  further  evidence  as  to  the  date  when 
the  trade-mark  "  Vaseline  "  was  first  used  by  their  predecessor 
K.  A.  Chesebrough,  and  also  for  the  purpose  of  shewing  that 
the  word  ''Vaseline"  did  not  indicate -petroleum  jelly  manu- 
factured under  any  particular  process,  whether  forming  the 
subject  of  letters  patent  or  otherwise,  but  indicated  solely  that 
the  goods  to  which  the  word  was  applied  were  of  the 
manufacture  of  E.  A.  Chesebrough,  or  his  successors  the 
company. 

The  company  then  filed  further  evidence  accordingly.  The 
nature  of  the  evidence,  and  the  material  facts  of  the  case  as 
presented  at  the  hearing  of  the  appeal,  will  be  found  fully 
stated  in  the  v^ritten  judgment  of  Stirling  L.J.,  with  which 
Vaughan  Williams  L.J.  expressed  his  agreement,  Cozens- 
Hardy  L.J.,  however,  differing. 

(1)  7  Ch.  D.  834. 
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c.  A.         Asthurij,  K.C.,  and  A.  J.  Walter,  for  the  appellants.    It  has 
1902       never  yet  been  decided  that  the  name  of  a  patented  article  can 
Chese-     in  no  case  be  used  as  a  trade-mark  after  the  patent  has  expired . 
TRADE-5IARK  ^hat  maj  be  so  if  there  is  but  one  name  by  which  the  patented 
"Vaseline,"  article  can  be  described,  as  was  the  case  in  Linoleum  Manufac- 

In  re.  . 

  turing  Co.  y.  Nairn.  (1)    In  the  present  case     Vaseline  "  was 

not  the  only  name  by  which  the  article  could  be  called  afteF 
the  expiration  of  the  patent.  That  name  was  a  "  fancy  name," 
and  the  article  could  be  called,  and,  indeed,  was  known  by 
another  name,  namely,  "  petroleum  jelly."  Moreover,  the  word 
"Vaseline"  was  used,  and  used  as  a  trade-mark,  before  the 
grant  of  the  American  patent  of  1872.  It  has  in  fact  been  used 
as  a  trade-mark  by  the  appellants  and  their  predecessor  for  at 
least  thirty  years.  And  the  evidence  shews  that  it  has  been 
understood  by  the  trade  as  designating  the  article,  petroleum 
jelly,  manufactured  by  the  appellants  and  their  predecessor. 
The  article  is  manufactured  by  other  persons,  and  is  by  them 
called  by  different  names,  such  as  "  petroleum  jelly*"  A  word  can 
denote  an  article  made  by  a  particular  manufacturer  though  it 
is  also  used  to  describe  the  article  itself  :  Singer  Manufacturing' 
Co.  V.  James  Spence  dt  Co.  (2)  The  trade-mark  will  not  suffer 
because  the  word  has  acquired  a  secondary  meaning. 

The  onus  is  on  the  respondent,  who  seeks  to  have  the  trade- 
mark removed,  to  prove  that  the  word  "  Vaseline  "  was  not  used 
in  England  before  the  date  of  the  Trade  Marks  Kegistration  Act, 
1875  :  In  re  Leonard  d  Ellis's  Trade-marlc  ("  Valvoline  ")  (3) ; 
and  that  onus  he  has  not  discharged. 

[Stieling  L.J.  referred  to  Young  v.  Macrae.  (4) 

Cozens-Haedy  L.J.  referred  to  In  re  Palmer's  Trade-mark 
("  Braided  Fixed  Stars  ").  (5)] 

Moulton,  K.C.,  and  E.  F.  Lever,  for  the  respondent  Pearson ► 
<  The  evidence  does  not  shew  that  the  word  "Vaseline"  was 
used  as  a  trade-mark  in  England  prior  to  the  Act  of  1875^ 
which  is  the  real  point  for  consideration.  The  word  is  not 
"  distinctive  "  within  s.  10  as  construed  by  the  authorities. 

(1)  7  Ch.  D.  834.  (3)  (1884)  26  Ch.  D.  288. 

sC    (2)  (1893)  10  Rep.  Pat.  Cas.  297.      (4)  (1862)  9  Jur.  (N.S.)  322. 
^  (5)  (1883)  24  Ch.  D.  504. 
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Though  it  designates  a  substance,  it  has  ceased  to  be  indicative      C.  A. 
of  the  article  sold  by  the  appellants,  and,  therefore,  they  can  no  1902 
longer  claim  an  exclusive  right  to  it :  Powell  v.  Birviinghajji  Chese- 
Vinegar  Brewery  Co.  (1)    From  the  evidence  it  is  clear  that  tkade-mabk 
Ohesebrough's  claim  to  register  this  word  as  an  old  mark  was  "  Vaseline," 

In  re. 

unfounded,  and  that  there  had  been  no  such  user  before  1875   

as  to  entitle  him  to  registration. 

B.  J.  Parker,  for  the  comptroller. 

Astbury,  K.C,  in  reply. 

Cur.  adv.  vult, 

March  24.    Vaughan  Williams  L.J.    I  agree  with  the 
judgment  which  Stirling  L.J.  is  now  going  to  read. 

Stirling  L.J.  This  is  an  appeal  from  an  order  made  by 
Buckley  J.  directing  that  the  register  of  trade-marks  should  be 
rectified  by  the  removal  of  a  trade-mark  consisting  of  the  word 
Vaseline."  The  trade-mark  was  registered  under  the  Act  of 
1875  in  the  year  1877,  as  an  old  mark,  which  had  been  in  use 
for  six  years  before  March  8,  1877.  In  1898  one  Edward 
Theodore  Pearson  applied  to  register  the  word  "  Vasogen,"  and 
the  comptroller  refused  to  proceed  without  the  consent  of  the 
Chesebrough  Manufacturing  Company,  then  the  owners  of 
the  trade-mark  Vaseline."  That  consent  was  refused,  and 
the  comptroller  declined  to  register  the  word  Vasogen." 
From  this  decision  there  was  an  appeal,  which  was  referred  to 
the  Court,  the  Chesebrough  Company  being  respondents  on  the 
appeal.  On  January  31,  1900,  the  applicant  Pearson  gave 
notice  of  motion  for  an  order  to  rectify  the  register  by  removing 
therefrom  the  word  "  VaseHne."  This  motion  and  the  appeal 
came  on  together.  At  the  hearing  the  learned  judge  was  of 
opinion  that  it  was  established  on  the  evidence  before  him  that 
the  word  **  Vaseline  "  was  in  1877  used  as  indicating,  not  the 
manufacture  of  a  particular  firm,  but  the  petroleum  jelly  as 
manufactured  by  a  particular  process,"  and  that,  on  the  autho- 
rity of  Linoleum  Manufacturing  Co.  v.  Nairn  (2)  and  cases 
which  have  followed  it,  the  mark  ought  to  be  removed.  From 
this  decision  the  Chesebrough  Company  have  appealed.  Upon 
(1)  [1894]  A.  C.  8.  (2)  7  Ch.  D.  834. 
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O.A.      the  appeal  further  evidence  has  been  admitted,  and  the  facts 

1902      now  appear  to  be  as  follows  :  In  1865  Eobert  Augustus  Chese- 

Chese-     brough  took  out  patents  in  England  and  America  for  an 

brough's    improvement  in  refinins:  petroleum  and  other  hydro-carbon 
Pkade-makk    ...  . 
•Vaseline,"  oils.    This  improvement  consisted  in  the  filtration  of  these  oils 

 "      through  animal  charcoal  (sometimes  termed  "  bone-black  ")  or 

Stirling  L.J.  ^QQ^  charcoal  or  other  filtering  material.  The  specification 
states  that  the  oils  "  filtered  in  this  manner  will  be  light  in 
colour,  have  very  little  odour,  and  be  suitable  according  to  their 
density  for  the  purposes  either  of  lubrication  or  illumination." 
It  also  states  that  "  petroleum  may  be  subjected  to  such  filtra- 
tion either  in  its  crude  or  natural  state  or  after  distillation." 
But,  as  I  read  the  specification,  distillation  at  some  stage  is 
necessary,  and  the  oils  refined  by  means  of  the  process  therein 
described  are  products  of  the  distillation.  In  1872  the  same 
inventor  took  out  in  America  a  patent  for  improvements  in 
products  from  petroleum."  He  states  in  his  specification  that 
he  has  invented  a  new  and  useful  product  from  petroleum," 
which  he  has  termed  "  Vaseline,"  and  that  "  the  substance  from 
which  '  Vaseline '  is  made  is  the  residuum  of  petroleum  left 
after  the  greater  part  of  the  petroleum  has  been  distilled  off." 
The  process  of  making  vaseline  is  described  as  consisting  of 
"  the  filtering  of  the  aforesaid  petroleum  residuum  through 
bone-black,  according  to  the  process  described  "  in  the  American 
patent  of  1865,  and  the  claim  is  for  "  the  new  article  of 
manufacture  named  by  me  *  Vaseline '  substantially  as  herein 
described."  This  invention  was  never  patented  in  England. 
The  process  is  not,  in  my  opinion,  covered  by  the  English 
patent  of  1865,  which  appears  to  me,  as  already  stated,  to  apply 
only  to  the  product  of  distillation  of  crude  petroleum,  while  the 
process  of  1872  applies  to  the  residuum  left  in  the  still  after 
the  process  of  distillation  is  completed.  It  was,  therefore,  open 
to  any  one  in  England,  after  the  American  patent  became, 
known  there,  to  manufacture  the  new  article  for  which  that 
patent  was  granted  in  the  United  States. 

In  1874  K.  A.  Chesebrough  took  out  in  England  a  patent  for 
improvements  in  treating  hydro-carbon  oils  and  products.  The 
specification  begins  with  the  following  statement  of  the  nature 
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of  the  invention:  ''When  petroleum  is  distilled,  either  in  the      C.  A. 
ordinary  stills  used  or  by  the  vacuum  or  superheated  retort  1902 
processes,  a  quantity  of  residuum  is  left  back  in  the  still  or  chese- 
retort  which  has  not  been  distilled  over.    This  residuum  con- 

Trade-mark 

tains  no  paraffin,  but  appears  to  be  a  concentrated  product  of  "  Vaseline," 

In  T€. 

the  heavier  parts  of  petroleum,  and  from  it  a  material,  which  I 
term  '  Vaseline,'  is  made  by  filtration  through  bone-black  or 
animal  charcoal."  The  invention  is  stated  to  consist  in  so 
refining  the  vaseline  as  to  make  it  substantially  free  from  the 
taste,  odour,  and  colour  of  petroleum,  and  the  specification 
recognises  that  in  England  the  patentee  has  no  monopoly  in 
the  manufacture  of  vaseline  which  is  not  so  refined.  There  is 
evidence  of  the  sale  in  England  by  the  agents  of  K.  A.  Chese- 
brough  of  vaseline  manufactured  by  him  in  1873,  1875,  and 
1877.  Evidence  has  been  given  by  Ei.  A.  Chesebrough  and  his 
brother,  W.  H.  Chesebrough  (his  agent  in  England),  that  since 
1876  vaseline  has  been  sold  in  England  in  tin  cans  on  which  is 
stamped  an  inscription  beginning  with  the  words,  ''Vaseline 
trade-mark."  It  is  established  that  since  1873  the  substance 
termed  "  Vaseline  "  in  the  patent  of  1872  has  been  manufac- 
tured in  England  by  many  persons,  and  sold  or  described  under 
various  designations,  such  as  petroleum  jelly,  unguentum 
petrolei,  and  several  fancy  names,  but  not  under  the  designa- 
tion "Vaseline."  There  is  abundant  evidence  that  the  name 
"  Vaseline  "  has  always  been  understood  in  England  to  denote 
the  manufacture  of  E.  A.  Chesebrough  and  his  successors,  the 
Chesebrough  Company.  In  1877  the  word  "Vaseline"  v/as 
registered  in  England  in  four  classes,  one  being  Class  3.  The 
Trade  Marks  Journal  describes  the  application  in  that  class  as 
being  in  respect  of  "  ointments,  cerates,  cold  creams,  and 
vaseline  (being  an  essence  prepared  for  use  in  medicine  and 
pharmacy)."  In  1878  K.  A.  Chesebrough  registered  as  a  trade- 
mark in  America  a  label  beginning,  "  Petroleum  vaseline  jelly," 
and  ending,  "Prepared  expressly  for  medicinal  and  toilet  pur- 
poses by  the  Chesebrough  Manufacturing  Company,  Office, 
110,  Fleet  Street,  New  York."  By  the  statement  filed  in  the 
United  States  Patent  Office,  on  the  occasion  of  registration 
(which  was  verified  by  affidavit),  it  is  stated  as  follows  :  "  Said 
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a  A.  trade-mark  co-isists  of  the  word  *  Vasehne.'    This  word  has 

1902  been  generally  arranged  between  the  words  '  petroleum  jelly ' 

Chese-  shewn  in  the  accompanying  facsimile  (meaning  the  label), 

BRouGH's  .  .  .  ,  but  the  words  *  petroleum  jelly  '  and  the  corporate  name 

RADE-MAEK  i       J  r 

Vaseline,"  and  address  may  be  wholly  omitted,  and  the  border  may  be 
changed  at  pleasure,  or  omitted  altogether,  without  materially 
changing  the  character  of  said  trade-mark,  the  essential  feature 
of  which  is  the  arbitrarily-selected  word — Vaseline.  This  trade- 
mark has  been  used  in  the  business  of  said  company  and  by 
E.  A.  Chesebrough,  who  was  its  predecessor  in  the  same  busi- 
ness, for  more  than  seven  years  past  ....  Said  company  has 
been  accustomed  to  print  it  upon  labels,  to  be  pasted  or  other- 
wise secured  upon  the  bottles  containing  the  product  or  the 
compound  thereof,  and  u^on  the  paper  wrappers  in  which  they 
put  it  for  sale.  It  has  also  been  accustomed  to  emboss  it  upon 
the  bottles  or  packages  in  which  the  product  or  compound  is 
inclosed,  or,  where  the  compound  is  of  sufficient  consistence, 
to  form  it  directly  upon  the  cakes  or  tablets  thereof.  It  has 
also  been  accustomed  to  use  it  upon  the  bill-heads,  letter-heads, 
envelopes,  circulars,  and  other  advertising  devices  employed  in 
the  business." 

The  question  is  whether,  in  these  circumstances,  the  Court 
ought  to  come  to  the  conclusion  that  the  word  "  Vaseline  "  was, 
at  the  date  of  registration,  improperly  placed  on  the  register  as 
an  old  trade-mark  under  the  Act  of  1875.  It  was  admitted  by 
the  learned  counsel  for  the  appellants  that  the  evidence  did  not 
establish  that  the  word  "  Vaseline  "  was  used  in  England  as  a 
trade-mark  before  August  13,  1875,  the  date  of  the  passing  of 
the  Act  of  1875.  It  was  contended,  however,  that  the  burden 
of  establishing  this  did  not  lie  on  the  appellants,  but  that  it 
was  the  duty  of  the  respondent,  the  applicant  for  the  removal 
of  the  trade-mark  from  the  register,  to  satisfy  the  Court  that  it 
was  in  fact  not  so  used.  In  my  opinion  this  contention  is  well 
founded.  The  law  was  so  laid  down  by  the  Court  of  Appeal,  con- 
sisting of  the  Earl  of  Selborne  L.C.  and  Cotton  and  Fry  L.JJ., 
in  In  re  Leonard  d  Ellis* s  Trade-mark  (1),  and  was  acted  on 
by  Kay  J.  in  In  re  Edgington's  Trade-mark,  (2)  In  my 
(1)  26  Ch.  D.  288.  (2)  (1889)  6  Rep.  Pat.  Cas.  513. 
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judgment,  this  rule  ought  to  be  firmly  adhered  to.    It  is      c.  A. 
manifestly  unreasonable  to  expect  that  the  owners  of  a  regis-  1902 
tered  trade-mark  should  preserve  evidence  of  the  way  m  which  Chese 
it  was  used  at  and  prior  to  the  time  of  registration  for  a  long 
period,  in  this  case  of  more  than  twenty  years  subsequent  to  "  Vaseline,' 

registration.   

On  the  part  of  the  respondent  reliance  was  chiefly  placed  on 
the  American  patent  of  1872,  the  English  patent  of  1874,  and 
the  use  of  the  word  Vaseline  "  in  the  Trade  Marks  Journal  of 
1877,  upon  the  occasion  of  the  application  for  the  registration 
of  the  mark  in  England  ;  and  it  was  said  that  these  documents 
proved  that  the  word  Vaseline  "  was  in  use  at  the  date  of 
registration  to  indicate,  not  an  article  manufactured  by  the 
Chesebrough  Company,  but  one  manufactured  according  to  the 
processes  indicated  in  the  American  and  English  patents.  If 
this  were  the  true  conclusion  of  fact,  then  there  would  arise  a 
question  which  was  raised  in  the  case  of  In  re  Leonard  and 
Ellis's  Trade -mark  (1),  but  remains  undecided — namely, 
whether,  when  an  inventor  invents  a  new  article,  and  at  the 
same  time  invents  a  word  to  designate  it,  he  can  claim  the 
exclusive  use  of  that  word  to  denote  his  own  manufacture.  In 
my  opinion,  however,  it  is  unnecessary  now  to  decide  that 
question.  The  word  Vaseline  "  was  admittedly  invented  by 
B.  A.  Chesebrough,  and,  in  my  opinion,  was  capable,  previously 
to  1875,  of  being  employed  by  him  to  denote  an  article  of  his 
manufacture.  On  this  I  may  refer  to  what  was  said  by 
Wood  V.-C.  with  reference  to  the  word  "  paraffin  "  in  Young  v. 
Macrae  (2) ^  Browne  \.  Freeman  (3),  and  Braham  v.  Bustard,  (4) 
The  language  both  of  the  American  patent  of  1872,  in  which 
he  uses  the  words  "which  I  have  named  Vaseline,"  and  the 
English  patent  of  1874,  in  which  he  uses  the  words  which  I 
term  Vaseline,"  appears  to  me  to  be  ambiguous ;  the  meaning 
may  be  either  that  the  name  was  given  to  the  substance 
manufactured  by  K.  A.  Chesebrough  and  his  successors,  the 
company,  or  that  it  was  used  to  designate  the  substance  made ' 
according  to  the  process  described.    If  this  be  so,  it  seems  to 

(1)  26  Ch.  D.  288.  (3)  (1864)  12  W.  R.  305. 

(2)  9  Jur.  (N.S.)  322.  (4)  (1863)  1  H.  &  M.  447,  454. 
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C.A.      me  the  onus  of  proof  which  lies  on  the  respondent  is  not 
1902       discharged.    As  regards  the  entry  in  the  Trade  Marks  Journal 
Chese-     of  1877,  I  think  that  the  word  "  YaseHne  "  ought  there  to  be 
Trade-^iTark  ^^^^  same  sense  throughout,  and  to  be  regarded  a& 

"Vaseline,"  denoting    the    goods    manufactured    by  the  Chesebrough 

In  re.  ^  ^ 

Company. 

Another  objection  to  the  registration  was  taken.  It  is  well 
settled  that  a  word  could  be  properly  registered  as  an  old 
trade-mark  under  the  Act  of  1875,  only  if  it  had  been  used 
alone  as  the  trade-mark  before  August  13,  1875,  and  was  not 
properly  registered  if  it  had  been  merely  used  in  combination 
with  other  words :  see  Perry  Davis  d  Son  v.  Harbord  (1) ; 
Powell  V.  Birmingham  Vinegar  Breioery  Co.  (2)  It  was  con- 
tended that  the  documents  relating  to  the  registration  in 
America  shewed  that  the  user  had  been  in  connection  with 
other  words,  and  they  do  appear  to  shew  that  such  had  been 
the  general  user ;  but  the  statement  filed  in  the  United  States 
Patent  Office,  from  which  I  have  quoted,  indicates  that  the 
actual  user  was  not  entirely  limited  in  this  way.  According  to 
the  evidence,  there  was  a  user  of  the  word  Vaseline"  in 
England  as  a  trade-mark  in  1876,  and  here  again  the  respondent 
appears  to  me  to  have  failed  to  shew  that  the  word  "  Vaseline  " 
was  not  in  use  by  itself  as  a  trade-mark  in  England  previously 
to  August  13,  1875.  I  also  think  that  Linoleum  Manufac- 
turing Co.  V.  Nairn  (3)  is  distinguishable  from  the  present 
case.  It  simply  decides  that  "where  the  inventor  of  a  new 
substance  gives  it  a  name,  and,  having  taken  out  a  patent  for 
the  invention,  has,  during  the  continuance  of  the  patent,  alone 
made  and  sold  the  substance  by  that  name,  he  is  not  entitled 
to  the  exclusive  use  of  that  name  after  the  expiration  of  the 
patent."  Here  no  patent  was  taken  out  in  England  for  the 
substance  which  (when  manufactured  by  himself)  the  inventor 
named  "  Vaseline."  The  inventor  never  at  any  time  was  alone 
the  manufacturer  and  vendor  of  that  substance  in  England. 
The  substance  invented  by  him  was  never  in  England  known 
solely  by  the  name  of  "  Vaseline  "  ;  on  the  contrary,  it  was 

(1)  (1890)  15  App.  Cas.  316.  (2)  [1894]  A.  C.  8. 

(3)  7  Ch.  D.  834. 
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known  under  many  names,  and  the  evidence  is  that  the  name 
"  Vaseline "  has  in  England  always  been  confined  to  the 
inventor's  manufacture. 

In  my  judgment  the  appeal  should  be  allowed,  and  an  order 
made  refusing  the  application  to  rectify  the  register.  But  I 
think  the  order  as  to  costs  made  in  the  Court  below  ought  not 
to  be  disturbed,  and  that  there  ought  to  be  no  costs  of  the 
appeal,  except  that  the  respondent,  Mr.  Pearson,  must  pay  the 
costs  of  the  comptroller. 

Cozens-Haedy  L.J.  This  is  an  appeal  from  an  order  of 
Buckley  J.,  by  which  he  has  removed  from  the  register  of 
trade-marks  the  woid  "  Vaseline."  This  trade-mark  was 
registered  by  Mr.  E.  A.  Chesebrough  of  New  York,  in  several 
classes,  in  the  year  1877,  as  an  old  mark  which  had  been  used 
for  six  years  before  March  8,  1877.  Under  the  Act  of  1875  the 
w^ord  could  not  be  registered  unless  it  had  been  used  as  a 
trade-mark  before  the  passing  of  the  Act. 

The  applicant,  Mr.  Pearson,  who  is  a  "person  aggrieved," 
and  who  has  admittedly  a  locus  standi,  applied  to  strike  out 
the  mark,  on  the  ground  that  it  ought  never  to  have  been 
placed  upon  the  register.  Having  regard  to  the  fact  that 
"Vaseline"  has  been  on  the  register  for  nearly  a  quarter  of  a 
century,  I  feel  that  the  burden  of  proof  rests  strongly  upon  any 
one  who  seeks  to  disturb  such  a  long-standing  position.  If 
Mr.  Chesebrough  had  been  content  to  file  no  evidence,  I  think 
he  might  well  have  said  that  no  case  had  been  made  out ;  but 
as  evidence  has  been  gone  into  on  both  sides,  and  as  the 
most  material  evidence  against  the  mark  is  furnished  by  the 
respondent,  I  think  we  are  bound  to  consider  the  matter  as  a 
w^hole,  and  to  arrive  at  the  best  conclusion  we  can. 

Before  considering  the  evidence  in  detail,  I  think  it  right  to 
point  out  the  extremely  unsatisfactory  nature  of  the  respondent's 
evidence.  Indeed,  this  was  so  manifest  that  application  was 
made  to  the  Court  to  admit  further  evidence  on  the  appeal. 
Now,  although  in  the  present  case  such  further  evidence  has 
been  admitted,  it  is  obvious  that  evidence  directly  addressed  to 
cure  blots  pointed  out  by  the  learned  judge  at  the  original 
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O.A.      hearing  should  be  carefully  scrutinised,  more  especially  when 
1902      there  has  been  no  opportunity  of  cross-examination. 
Chese-  1865  Eobert  A.  Chesebrough  took  out  a  patent  in  England, 

Teade-Takk  ^  similar  patent  in  America,  for  improvements  in  refining 
"  Vaseline,"  petroleum  or  other  hydro-carbon  oils.    The  patent  does  not 

 "      mention  "  Vaseline,"  and  although  in  the  evidence  before 

L.J.  Buckley  J.  it  was  sworn  by  Mr.  W.  H.  Chesebrough  that  the 
word  "  Vaseline  "  was  invented  by  Mr.  K.  A.  Chesebrough  in 
1871,  and  applied  to  articles  made  under  the  patent  of  1865,  I 
think,  according  to  the  true  construction  of  the  patent,  this 
cannot  be  so.  The  patent  process  stopped  short  of  the  stage 
at  which    Vaseline  "  is  produced. 

In  1873  Mr.  K.  A.  Chesebrough  took  out  an  American  patent 
by  which  he  claimed  the  new  article  of  manufacture  named 
by  me  'Vaseline'  substantially  as  herein  described."  In  the 
body  of  the  patent  he  calls  it  "  a  distinct  substance  by  itself," 
and  "  a  new  article  of  manufacture."  He  describes  it  as  made 
.  in  a  particular  mode  from  the  residuum  of  petroleum  left  in 
the  still  after  distillation.  This  invention  was  never  patented 
in  England,  but  in  1874  Mr.  E.  A.  Chesebrough  obtained  an 
English  patent  by  which  he  claimed  as  his  invention  (inter 
alia)  "  the  manufacture  of  the  material  I  term  *  Vaseline '  from 
the  residuum  of  petroleum  by  simmering  in  open  kettles,  and 
filtration  through  bone-black  as  hereinbefore  described."  In 
short,  this  was  a  patent  for  producing  the  same  article,  vaseline, 
by  a  new  process. 

•  In  1877  Mr.  Chesebrough  registered  "Vaseline"  in  four 
classes.  He  described  himself  as  a  manufacturer  of  Vaseline," 
and  in  the  column  headed  "  Description  of  goods  "  he  entered 
**  Vaseline  used  for  stuffing  and  currying  of  leather."  There  is 
evidence  of  a  sale  of  vaseline  in  England  in  1873.  This  was 
vaseline  made  under  the  American  patent,  and  imported  by  the 
American  patentee  into  this  country.  I  can  find  no  evidence 
that  the  word  "  Vaseline  "  was  used  in  England  as  a  trade-mark 
before  August  13,  1875.  There  is  a  large  amount  of  trade 
evidence  to  the  effect  that  the  word  "Vaseline"  has  been 
regarded  as  denoting  the  goods  of  the  Chesebrough  Company, 
but  I  attach  no  weight  to  this  evidence.    The  fact  that 
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"  Vaseline  "  has  been  registered  since  1877  has  made  it  de  facto      C.  A. 
the  Chesebrough  trade-mark.    The  real  question  for  decision  1902 
is  whether  it  could  be  or  was  used  as  a  trade-mark  before  1875,  chese- 
and  not  whether  it  has  since  been  so  used.    I  regret  that  I  am  trade^siark 
not  able  to  concur  in  the  judgment  which  has  just  been  delivered  "Vaseline," 

In  re. 

by  Stirling  L.J.    I  have  reluctantly  come  to  the  conclusion   

Coaens-Hardy 

that  it  appears,  from  the  respondent  s  own  evidence,  that  the 
word  "  Vaseline  "  was  an  invented  word  to  describe  an  invented 
thing ;  and,  if  so,  I  think  it  follows  that  any  one  was  at  liberty 
to  make  the  invented  article,  which  was  not  protected  by  patent 
in  England,  and  at  liberty  to  call  it  by  the  name  attributed  to 
it  by  the  inventor. 

In  the  case  of  Linoleum  Manufacturing  Co.  v.  Nairn  (1) 
Fry  J.  applied  this  principle  to  the  case  of  a  patented  article 
after  the  expiration  of  the  patent;  but  I  think  it  cannot  be 
limited  to  that  case.  I  adopt  the  language  of  that  learned 
judge  (when  Lord  Justice)  in  the  "Valvoline"  case,  In  re 
Leonard  dt  Ellis's  Trade-mark  (2),  where  he  said  :  When  a 
new  material  is  invented,  and  at  the  same  time  a  new  single 
word  is  invented  which  is  applied  to  that  material  alone,  I  am 
by  no  means  satisfied  at  present  that  that  single  word  can  be 
treated  as  a  special  and  distinctive  word  within  the  meaning  of 
the  section.  It  is  difficult  to  suppose  that  one  word  can  both 
describe  the  thing  as  made  by  anybody  and  the  thing  as  made 
by  a  particular  maker.  I  am  incHned  to  think  that  the  words 
*  special  and  distinctive '  import  the  specializing  of  the  make 
and  manufacture  of  a  particular  maker  from  all  other  manufac- 
turers, and  distinguishing  the  manufacture  of  one  person  from 
the  manufacture  of  all  others."  Any  other  view  seems  to  me 
inconsistent  with  the  essential  idea  of  a  trade-mark.  It  is  no 
doubt  true  that  petroleum  jelly,  which  may  or  may  not  have 
been  substantially  the  same  in  its  chemical  constituents  as 
vaseline,  has  been  sold  in  this  country  under  various  other 
names.  But  I  am  not  satisfied  that  this  was  done  before  1875, 
and,  even  if  it  had  been  done  before  1875,  I  do  not  think  it 
would  have  helped  Mr.  Chesebrough,  who  described  himself  as 
carrying  on  the  business  of  a  manufacturer  of  vaseline.  It 
(I)  7  Ch.  D.  834.  (2)  26  Ch.  D.  288,  304. 
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C.A.      follows  that,  in  my  opinion,  it  is  established  that     Vaseline  " 
1902      was  not  and  could  not  be  an  old  mark  in  1875.    I  may  add, 
Chese-      though  I  do  not  base  my  judgment  upon  this,  that  I  have  grave 
Tbade^^ark  ^oubt  whether  before  1875  it  was  ever  used  alone  as  a  trade- 
'  ^iTr^^'"  mark,  even  in  America,  still  less  in  this  country. 

  For  these  reasons  I  think  the  judgment  of  Buckley  J.  was 

correct,  and  that  the  appeal  ought  to  be  dismissed. 

Solicitors:  J.  H.  d  J.  Y.  Johnson;  Burn  d  Berridge ;  The 
Solicitor  to  the  Board  of  Trade, 

G.  I.  F.  C. 


BELLEEBY  v.  KOWLAND  &  MAEWOOD'S  STEAM- 
SHIP  COMPANY,  LIMITED. 

April  17,  18  ; 

[1900   B.  4759.] 

Limited  Company — Surrender  of  Shares — Invalidity — Release  of  Shareholder's 
Liability — Rectification  of  Register — Discretion  of  Court — Lapse  of  Time — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  26,  35  ;  Sched.  /.,  Tahle  A, 
clauses  20,  21. 

A  surrender  of  shares  in  a  limited  company,  the  company  releasing  the 
shareholder  from  further  liability  in  respect  of  the  shares,  is  equivalent  to 
a  purchase  of  the  shares  by  the  company,  and  is  therefore  illegal  and  null 
-  and  void  on  the  principle  of  Trevor  v.  Whitworth,  (1887)  12  App.  Cas.  409. 
^  A  surrender  of  shares  which  has  the  effect  of  reducing  the  company's 

capital  can  be  supported  only  under  circumstances  which  would  have 
justified  a  forfeiture  of  the  shares,  the  validity  of  forfeiture  being  recog- 
nised by  s.  26  of  the  Companies  Act,  1862,  and  by  Table  A  to  that  Act, 
clauses  20,  21. 

Per  Stirling  L.J. :  TeasdaWs  Case,  (1873)  L.  E.  9  Ch.  54,  ought  not 
to  have  been  followed  in  Eichhaum  v.  City  of  Chicago  Grain  Elevators, 
[1891]  3  Ch.  459,  inasmuch  as  the  circumstances  of  the  two  cases  differed 
in  a  material  point. 

Semhle,  that  TeasdaWs  Case  has  been  overruled  by  Trevor  v.  JVIiitworth. 

Per  Cozens-Hardy  L.J. :  A  surrender  of  fully  paid  shares  is  unlawful, 
€xcex3t  under  circumstances  which  would  justify  a  forfeiture. 

A  surrender  of  shares  which  is  illegal  and  null  and  void  having  been 
made,  the  Court  will,  in  an  action  by  the  surrenderor  against  the  com- 
pany, order  the  plaintiff's  name  to  be  restored  to  the  company's  register  in 
respect  of  the  surrendered  stares,  even  after  the  lapse  of  years,  the  shares 
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not  having  been  meanwhile  reissued  or  otherwise  dealt  with  by  the       C.  A. 
company.  j9Q2 
Decision  of  Kekewich  J.,  [1901]  2  Ch.  265,  on  the  former  point  affirmed,  >^y^ 

and  on  the  latter  point  reversed.  Bellerbt 

V. 

Rowland  & 

Appeal  from  the  decision  of  Kekewich  J.  (1)  Steamship 
The  above  company  was  incorporated  in  May,  1890,  with  a  limited.' 

capital  of  275,000Z.,  divided  into  25,000  shares  of  IIL  each.   

The  objects  of  the  company  were,  shortly,  to  acquire  steamships 
and  vessels  of  every  description,  and  to  carry  on  the  business 
of  shipowners. 

By  clause  37  of  the  articles  of  association,  "  The  directors 
may  accept  from  any  member,  on  such  terms  and  conditions  as 
shall  be  agreed,  the  surrender  of  his  shares,  or  stock,  or  any 
part  thereof." 

In  1893  the  plaintiffs,  Bellerby,  Moss,  and  Marwood,  were, 
with  "William  Wright  and  John  Kowland  (both  since  deceased), 
the  directors  of  the  company.  Bellerby,  Moss,  and  Marwood 
were  at  the  date  of  the  action  still  three  of  the  directors.  In 
1893  a  steamship  called  the  Golden  CrosSy  belonging  to  the 
company,  was,  owing  to  the  depressed  condition  of  the  shipping 
trade,  sold  at  a  loss  of  over  4000Z.  The  directors  agreed  to 
bear  that  loss  between  them,  and,  with  the  object  of  relieving 
the  company  from  the  loss,  it  was  arranged  that  each  of  the 
directors  should  surrender  to  the  company  eighty-three  of  his 
shares  in  the  company.  At  this  time  101.  per  share  had  been 
paid  up,  11.  per  share  remaining  uncalled.  By  resolutions  of 
the  board  of  June  29  and  30,  1893,  the  transaction  was  con- 
firmed, and  the  certificates  for  the  shares  surrendered  were 
cancelled,  new  certificates  being  issued  to  the  directors  for  the 
balances  of  their  respective  holdings.  In  July,  1893,  the 
directors  executed  a  deed-poll,  by  which  they  declared  that 
they  had  respectively  surrendered  the  shares  identified  by  the 
numbers  on  the  register,  and  all  their  interest  therein  respec- 
tively, "  the  object  of  such  surrender  being  to  make  good  to 
the  said  company  all  losses  sustained  by  it  in  relation  to  the 
steamship  Golden  Cross,  recently  sold  by  us  as  such  directors 


(1)  [1901]  2  Ch.  265. 
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C.A.      as  aforesaid  to  the  International  Line  Steamship  Company. 

1902  But  (without  prejudice  nevertheless  to  the  validity  of  such 
Belleeby  surrender)  we  hereby  expressly  declare  that  we  do  not,  nor 
Rowland  &  ^^^^  admit,  that  we  or  any  of  us  are  or  is  under 

Steamship  oWigation  whatsoever  to  make  good  such  losses  or  any 
Company,   part  thereof." 

  '       The  intention  of  the  directors  was  that  the  shares  should 

become  vested  in  the  company,  and  that  the  directors  should 
not  remain  liable  for  the  11.  per  share  at  that  time  unpaid. 
Since  1893  the  business  of  the  company  had  become  more 
prosperous,  and  at  general  meetings  of  the  shareholders,  held 
on  September  20,  1899,  and  September  19,  1900,  the  view  was 
expressed  that  the  prosperity  of  the  company  warranted  the 
restoration  of  their  shares  to  the  former  directors  and  the 
representatives  of  the  two  who  had  died,  and,  as  the  result  of 
a  further  meeting  of  the  shareholders  held  on  October  10, 1900, 
this  action  was  brought  against  the  company  by  the  three 
surviving  directors  and  the  executors  of  the  two  who  had 
died,  claiming  (1.)  a  declaration  that  the  surrender  or  purported 
surrender  of  the  shares,  and  the  acceptance  thereof  by  the  com- 
pany, was  ultra  vires  of  the  company  and  inoperative ;  (2.)  to 
have  the  deed-poll  of  July,  1893,  set  aside  and  cancelled ; 
(3.)  payment  of  all  dividends  payable  in  respect  of  the  shares 
since  June,  1893  ;  and  (4.)  that  the  register  of  members  of  the 
company  might  be  rectified  by  inserting  the  names  of  the 
several  plaintiffs  as  shareholders  in  respect  of  the  shares 
surrendered  by  them  or  their  testators  respectively  with  the 
sum  of  lOZ.  paid  up  on  each  share.  The  claim  (3.)  for  back 
dividends  was  afterwards  abandoned. 

The  surrendered  shares  had  not  been  reissued  or  in  any  way 
dealt  with  by  the  company. 

Kekewich  J.  held  that  the  surrender  was  illegal  and  null  and 
void,  but  he  dismissed  the  action  on  the  ground  that  it  was  in 
substance  an  application  under  s.  35  of  the  Companies  Act, 
1862,  for  the  rectification  of  the  company's  register,  and  that 
after  the  lapse  of  time  the  plaintiffs  had  no  equity  to  justify 
the  interference  of  the  Court. 
The  plaintiffs  appealed. 
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Upjohn,  K.C.J  and  Eustace  Smith,  for  the  plaintiffs.  The 
surrender  of  the  shares  was  ipso  facto  void,  as  indeed 
Xekewich  J.  held,  and  for  the  reason  assigned  by  him,  as 
being  in  effect  a  purchase  of  the  shares  by  the  company,  the 
consideration  being  the  release  of  the  surrenderors  from  the 
liability  to  pay  the  1^.  per  share  remaining  uncalled :  Trevor  v. 
Whitworth,  (1)  That  being  so,  the  shareholders  have  a  legal 
right  to  have  their  names  restored  to  the  register,  and  the 
Court  will  enforce  that  legal  right,  there  being  no  equity  even 
alleged  to  the  contrary.  It  is  the  duty  of  the  company  to 
keep  their  register  properly :  Companies  Act,  1862,  s.  25.  In 
the  Scottish  case,  General  Property  Investment  Co.  v.  Mathe- 
^on's  Trustees  (2),  a  very  similar  case  to  the  present,  the  Court 


granted  relief  such  as  is  asked  here. 


[Collins  M.K.  In  that  case  the  application  to  restore  the 
.shareholder  to  the  list  was  made  by  the  liquidator  of  the 
company.] 

If  the  Court  has  a  discretion  under  s.  35  of  the  Companies 
Act,  1862,  and  as  to  granting  a  mandamus,  it  is  a  judicial 
discretion.  On  the  day  after  the  surrender  of  the  shares  the 
directors  had  a  legal  right  to  have  their  names  restored  to  the 
register,  and  nothing  has  since  happened  to  take  away  that 
right.  No  legal  ground  of  defence  to  the  action  has  been 
shewn.  In  Trevor  v.  Whitivorth  (3)  Lord  Macnaghten  said 
that  the  decision  of  the  Court  of  Appeal  in  In  re  Dronfield 
Silkstone  Coal  Co.  (4)  might  be  supported  on  the  ground  of 
•discretion,  though  he  thought  that  the  reasoning  on  which  it 
was  founded  was  wrong.  By  this  surrender  the  capital  of  the 
-company  was  in  effect  reduced,  and  the  safeguards  prescribed 
by  the  Companies  Acts,  1867  and  1877,  before  reduction  of 
capital  can  be  confirmed  by  the  Court,  were  evaded.  No  one 
•can  be  estopped  from  insisting  on  the  invahdity  of  a  void  trans- 
action :  Chapleo  v.  Brunswick  Permanent  Building  Society  (5) ; 
Ex  parte  Watson  (6)  ;  Great  North-West  Central  By.  Co.  v. 
Charlehois.  (7) 

(1)  12  App.  Gas.  409.  (4)  (1880)  17  Ch.  D.  76. 

(2)  (1888)  16  R.  282.  (5)  (1881)  6  Q.  B.  D.  696. 

(3)  12  App.  Gas.  439,  440.  (6)  (1888)  21  Q.  B.  D.  301. 

(7)  [1899]  A.  G.  114. 
Vol.  II.  1902.  0  1 
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Bellerby 

V. 
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C.A,  The  plaintiffs  had  a  choice  of  three  remedies,  namely,  (1.)  an 

i»02  action,  such  as  that  which  they  have  brought ;  (2.)  an  applica- 

Bellekby  tioii  for  a  mandamus ;  (3.)  an  application  under  s.  35  of  the 

EOWLAND&  Companies  Act,  1862,  for  rectification  of  the  register.  With 

Garwood's  regard  to  the  discretion  of  the  Court  in  granting  a  mandamus  : 

Steamship  t.        t  o  o 

Company,  See  Shortt  on  Mandamus,  pp.  223  et  seq.  The  decision  m- 
LiMiraD.  Bronfield  Silkstone  Goal  Co.  (1)  was  really  based  on  the 

particular  facts  of  that  case,  and  on  the  statutory  limitation  of 
the  jurisdiction  conferred  by  s.  35  of  the  Companies  Act,  1862.. 
That  section  provides  a  summary  procedure  for  obtaining 
rectification  of  the  register  of  members,  but  it  does  not  take- 
away the  remedy  by  action. 

[Cozens-Haedt  L.J.  In  the  Bronfield  Case  (1)  the  share- 
holder apphed  to  be  taken  off  the  list  of  contributories  on  which 
he  had  been  placed  by  the  liquidator.] 

In  SichelVs  Case  (2),  Lord  Cairns  L.J.  exercised  the  dis- 
cretion conferred  by  s.  35  in  refusing  an  application  to  rectify 
the  register  of  a  company  which  was  made  by  the  liquidator 
after  the^winding-up  order,  the  ground  of  the  refusal  being  the 
default  of  the  company  before  the  winding-up. 

Warrington,  K,C,,  and  H.  E.  Wright^  for  the  defendants.. 
It  is  submitted  (1.)  that  the  surrender  was  valid,  and  that  by 
virtue  of  it  the  directors  ceased  to  be  shareholders  as  regarded 
the  surrendered  shares,  and  have  no  right  to  be  replaced  on 
the  register;  (2.)  that,  even  if  the  plaintiffs  are  entitled  still 
to  be  regarded  as  shareholders  in  respect  of  these  shares, 
Kekewich  J.  was  under  the  circumstances  right  in  refusing  to 
restore  their  names  to  the  register. 

As  to  (1.)  the  transaction  of  1893  was  not  a  purchase  of  the 
shares;  it  was  a  surrender,  and  was  valid  notwithstanding 
Trevor  v.  Whitworth,  (3)  Here  there  was  not,  as  in  that  case, 
an  application  of  the  money  of  the  company  in  purchasing  the- 
shares.  There  are  decisions  which  shew  that  a  simple 
surrender  of  shares  is  perfectly  valid.  A  surrender  does  not 
amount  to  a  "  reduction  "  of  the  capital  of  the  company  in  the 
sense  in  which  that  term  is  used  in  the  Companies  Acts,  1867/ 

(1)  17  Ch.  D.  76.  (2)  (1867)  L.  K.  3  Ch.  119. 

(3)  12  App.  Cas.  409. 
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and  1877 ;  it  was  not  a  permanent  reduction,  for  the  shares  c.  a. 

could  be  reissued  :  In  re  Denver  Hotel  Co.  (1)    It  is  clear  from  1902 

the  decisions  that  some  surrenders  of  shares  are  valid,  and  the  Bellekby 

question  whether  any  particular  surrender  is  or  is  not  valid  Rowland  & 

must  depend  on  the  facts  of  the  case.    It  is  submitted  that  a  Garwood's 

^  ,  .  Steamship 

surrender  of  partly  paid  shares  may  be  valid,  and  that  no  Company, 

surrender  is  invalid  unless  it  involves  a  purchase  of  the  shares   

with  the  company's  money :  Lindley  on  Companies,  5th  ed. 
pp.  517  et  seq. ;  Marshall  v.  Glamorgan  Iron  and  Coal 
Co.  (2);  Wright's  Case  (3);  Teasdale's  Case  (4);  Snell's 
Case.  (5)  That  the  decision  in  Teasdale's  Case  (4)  has  not 
been  impeached  is  shewn  by  Eichhaum  v.  City  of  Chicago 
Grain  Elevators  (6),  where  it  was  followed  by  Stirling  J., 
though  a  dictum  of  James  L.J.  has  been  disapproved.  The 
ground  of  the  judgment,  so  far  as  regards  the  surrender  of 
shares,  remains  untouched. 

[Cozens-Haedy  L.J.    In  Teasdale's  Case  (4)  the  resolutions 
were  passed  before  the  Companies  Act,  1867. J 

After  a  surrender  the  share  still  exists,  and  it  is  capable  of 
being  reissued,  unless  it  is  treated  as  permanently  extinguished  : 
In  re  Denver  Hotel  Co.  (1)  The  person  who  surrenders  ceases 
to  be  a  shareholder,  but  no  one  takes  his  place,  unless  the 
share  is  reissued.  The  share  is  not  the  property  of  the 
company;  it  is  like  a  share  which  has  never  been  issued, 
except  that  money  has  been  paid  to  the  company  in  respect  of 
it.  A  share  is  only  a  right  to  receive  a  certain  proportion  of 
the  profits  of  the  company.  One  result  of  a  surrender  is  that, 
in  the  event  of  a  winding-up  of  the  company,  the  surplus  assets 
would  be  divided  among  a  smaller  number  of  persons.  In  the 
same  way,  while  the  company  is  going  on  the  profits  would 
be  divisible  among  a  smaller  number  of  persons.  The  company 
itself  would  gain  no  advantage  by  the  surrender,  but  the 
individual  shareholders  would. 

By  clause  20  of  Table  A,  Sched.  I.,  to  the  Companies  Act, 
1862,  a  forfeited  share  may  be  disposed  of  in  such  manner  as 

(1)  [1893]  1  Ch.  495,  505.  (4)  L.  E.  9  Ch.  54. 

(2)  (1868)  L.  K.  7  Eq.  129.  (5)  (1869)  L.  E.  5  Ch.  22. 

(3)  (1871)  L.  E.  12  Eq.  331,  336.  (6)  [1891]  3  Ch.  459. 

e  2  1 
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C.  A.      the  company  thinks  fit,  and  clause  22  impHes  that  it  may  be 
1902      reissued  to  a  purchaser,  and  in  reallotting  a  forfeited  share 
Bellerby    which  has  been  partly  paid  up  the  company  can  give  credit  for 
EowLAND  &        money  already  paid  on  the  share :  Morrison  v.  Trustees, 
Marwood's  Executors  and  Securities  Insurance  Corporation.  (1)    The  new 
Company,   holder  would  be  liable  to  calls  as  a  shareholder.   The  reissue  is 
in  substance  a  reallotment  of  the  share.    A  surrender  is  not 
precisely  the  same  thing  as  a  forfeiture ;  the  shareholder  gives 
up  his  rights  against  the  joint  stock,  and  the  company  gives  up 
its  right  against  him  in  respect  of  the  amount  uncalled  upon  the 
shares.   The  object  of  the  surrender  in  the  present  case  was,  not 
to  get  rid  of  the  shareholders'  liability,  but  to  make  good  to  the 
other  shareholders  the  loss  which  had  been  incurred,  so  that 
the  profits  might  be  divided  among  a  smaller  number  of  share- 
holders.   The  amount  of  the  issued  capital  was  not  affected; 
only  the  liability  of  the  surrendering  shareholders  was  extin- 
guished.   The  judgments  of  the  House  of  Lords  in  British 
and  American  Trustee  and  Finance  Corporation  v.  Couper  (2) 
shew  that  the  Court  has  power  to  sanction  the  reduction  of  the 
capital  of  a  company  by  means  of  a  purchase  of  the  shares  of 
individual  shareholders. 

There  was  nothing  in  the  present  case  which  bound  the 
company  to  accept  the  surrender  in  satisfaction  of  any  liability 
of  the  directors  in  respect  of  the  loss  upon  the  ship.  In 
accepting  the  surrender  the  company  gave  up  nothing  except 
that  which  resulted  from  the  surrender  itself. 

[Collins  M.K.  referred  to  Price  v.  Jenkins  (3),  in  which  it 
was  held  that  a  settlement  of  leasehold  property  was  not  a 
voluntary  conveyance,  because  the  liability  of  the  trustees  in 
respect  of  the  rent  and  the  lessee's  covenants  was  a  valuable 
consideration  for  the  assignment  to  them.] 

As  to  the  second  point,  s.  35  of  the  Companies  Act,  1862, 
provides  a  summary  procedure  for  the  rectification  of  the 
register,  and  prima  facie  any  application  by  a  shareholder 
with  reference  to  the  register  must  be  deemed  to  be  made 
under  that  section,  even  if  it  is  not  made  in  a  summary  manner, 

(1)  (1898)  68  L.  J.  (Ch.)  11.  (2)  [1894]  A.  C.  399,  414. 

(3)  (1877)  5  Ch.  D.  619. 
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but,  e.g.,  by  an  action,  as  here.    The  words  of  s.  35,  "  may,  C.  A. 

if  satisfied  of  the  justice  of  the  case,  make  an  order  for  the  1902 

rectification  of  the  register,"  apply  to  an  action  equally  with  a  Belleebt 

summary  motion.    It  is  submitted  that  Kekewich  J.  was  right  rowl\nd  & 

in  holding  that  "  the  justice  of  the  case  "  did  not  require  that  Marwood^s 

*^  .  Steamship 

the  plaintiffs  should  be  placed  upon  the  register.  The  directors  Company, 
voluntarily  altered  the  register  with  a  view  to  the  benefit  of  the 
company,  and  it  is  not  open  to  them  to  come  now  and  ask  to 
have  their  names  replaced  as  they  were  before  the  surrender, 
because  they  wish  to  share  in  the  present  prosperity  of  the 
company. 

If  the  transaction  of  surrender  was  ultra  vires,  the  circum- 
stances can  make  no  difference.  If  the  transaction  was  intra 
vires,  all  the  circumstances  must  be  considered. 

UpjoJm,  K.C.,  in  reply.  A  shareholder  can  get  rid  of  his 
liability  on  his  shares  in  one  of  four  ways  :  (1.)  by  payment  at 
the  proper  time  of  the  amount  uncalled  on  the  shares  ;  (2.)  by 
transfer  to  another  person  and  the  expiration  of  twelve  months 
after  the  transfer  which  is  necessary  to  relieve  him  from  any 
liabihty  as  a  past  member ;  (3.)  by  a  bona  fide  forfeiture ; 
(4.)  by  means  of  a  reduction  of  the  company's  capital  under 
the  Companies  Acts,  1867  and  1877.  When  (2.)  is  adopted, 
another  person  becomes  liable  upon  the  shares  in  place  of  the 
transferor.  By  means  of  (3.)  the  company  can  get  rid  of  an 
insolvent  shareholder  whose  liability  is  of  no  value.  In  the 
present  case,  if  the  transaction  was  valid  and  was  carried  out 
accordingly,  the  liability  of  the  shareholder  to  pay  capital  to  the 
company  would  be  extinguished.  The  amount  released  to  the 
shareholder  was  permanently  withdrawn  from  the  company's 
trading  capital.  The  uncalled  capital  of  the  company  was  an 
"available  asset":  In  re  Denver  Hotel  Co.  (1)  It  might 
perhaps  have  been  a  different  matter  if  the  shares  had  been 
reissued. 

As  to  the  other  point,  the  Court  will  give  effect  to  a  legal 
right. 

Cur.  adv.  vuU. 

(1)  [1893]  1  Ch.  495. 
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c.  A.         May  6.    Collins  M.K.  read  his  judgment  as  follows  :— The 
1902      facts  are  sufficiently  stated  in  the  report  (1),  and  I  need  not 
Bellerby   repeat  them.    Since  Trevor  v.  Whitworth  (2)  it  is  clear  law 
KowLANDfr  ^  limited  company  incorporated  under  the  Joint  Stock 

Marwood's  Companies  Acts  cannot  purchase  its  own  shares,  unless  it  does 

Steamship  ^  ... 

Company,    SO  by  way  of  reduction  of  capital  with  the  sanction  of  the  Court 

  *    under  the  provisions  of  the  Companies  Acts,  1867  and  1877 : 

see  British  and  American  Trustee  and  Finance  Corporation  v. 
Couper.  (3)  Cases  dealing  with  the  acquisition  by  companies 
of  their  own  shares  before  Trevor  v.  Whitworth  (2)  was  decided 
are  now  of  little  assistance.  Is  then  the  transaction  in  this 
case  a  purchase  by  the  company  of  its  own  shares  ?  It  was 
certainly  intended  by  the  parties  who  carried  it  out  to  involve 
the  release  by  the  company  to  the  surrenderors  of  the  right  to 
call  up  the  unpaid  balance  of  11,  on  each  share,  and  was,  there- 
fore, not  a  gratuitous  surrender.  There  was  an  exchange  of 
real  consideration  between  the  parties,  and,  therefore,  it  ought  to 
be  described  perhaps  more  accurately  as  a  sale  and  purchase  than 
as  a  surrender.  But,  assuming  that  it  can  be  properly  described 
as  a  surrender,  although  it  involves  a  consideration  given  out 
of  the  assets  of  the  company  to  the  party  surrendering,  it 
remains  to  consider  whether  there  is  any  legal  ground  upon 
which  it  can  be  taken  out  of  the  principle  of  Trevor  v.  Whit- 
worth. (2)  It  seems  to  me  that  there  is  not.  An  argument 
was  addressed  to  us  by  Mr.  Warrington  based  on  a  minute 
criticism  of  some  passages  in  the  speeches  of  the  learned  Lords, 
in  which  they  deal  with  the  argument  that  to  hold  a  sale  bad 
would  be  to  forbid  forfeitures  and  surrenders,  and  point  out 
that  these  differ  from  the  case  actually  before  them,  which 
involved  a  present  parting  by  the  company  with  the  amount 
actually  paid  up  on  the  shares.  But,  whether  this  distinction 
is  conclusive  or  not,  it  seems  to  me  that  when  closely  criticised 
these  dicta  as  to  surrenders  deal  with  them  as  a  species  of 
forfeiture,  which,  as  the  learned  Lords  point  out,  is  recognised 
by  the  Act  itself,  and  cannot  be  extended  to  cover  a  transaction 

(1)  [1901]  2  Ch.  265.  (2)  12  App.  Gas.  409. 

(3)  [1894]  A.  C.  399. 
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having  none  of  the  elements  of  a  forfeiture.  Lord  Herschell 
said  (1)  :  It  is  urged  that  the  views  I  have  expressed  are 
inconsistent  with  the  forfeiture  and  surrender  of  shares  in  a 
company.  I  do  not  think  so.  The  forfeiture  of  shares  is  dis- 
tinctly recognised  by  the  Companies  Act,  and  by  the  articles 
contained  in  the  schedule,  which,  in  the  absence  of  other  pro- 
visions, regulate  the  management  of  a  limited  liability  company. 
It  does  not  involve  any  payment  by  the  company,  and  it  pre- 
sumably exonerates  from  future  liability  those  who  have  shewn 
themselves  unable  to  contribute  what  is  due  from  them  to  the 
capital  of  the  company.  Surrender  no  doubt  stands  on  a 
different  footing.  But  it  also  does  not  involve  any  pajrment 
out  of  the  funds  of  the  company.  If  the  surrender  were  made 
in  consideration  of  any  such  payment  it  would  be  neither  more 
nor  less  than  a  sale,  and  open  to  the  same  objections.  If  it 
were  accepted  in  a  case  when  the  company  were  in  a  position 
to  forfeit  the  shares,  the  transaction  would  seem  to  me  per- 
fectly valid.  There  may  be  other  cases  in  which  a  surrender 
would  be  legitimate.  As  to  these  I  would  repeat  what  was 
said  by  the  late  Master  of  the  Eolls  in  In  re  Dronfield  Silk- 
stone  Goal  Co.  (2)  :  *  It  is  not  for  me  to  say  what  the  limits  of 
surrender  are  which  are  allowable  by  the  Act  ....  because 
each  case  as  it  arises  must  be  decided  on  its  own  merits.'  " 
Lord  Watson  said  (3)  :  "  Notwithstanding  the  general  prohibi- 
tion of  alterations  upon  the  memorandum  of  association  which 
diminish  the  capital,  whether  paid-up  or  nominal,  of  a  company 
limited  by  shares,  the  Companies  Acts  contemplate  the  possi- 
bility of  diminution  of  unpaid  capital  in  certain  cases,  although 
the  memorandum  remains  unaltered.  Sect.  26  of  the  Act  of 
1862  and  the  regulations  of  Table  A  (17  to  22)  shew  plainly 
that  the  Legislature  intended  companies  to  have  the  power 
of  forfeiting  shares.  There  is  no  reference  in  the  Acts  to 
surrenders  of  shares;  but  these  have  been  admitted  by  the 
Courts  upon  the  principle,  as  I  understand  it,  that  they  have 
practically  the  same  effect  as  forfeiture,  the  main  difference 
being  that  the  one  is  a  proceeding  in  invitum,  and  the  other  a 
proceeding  taken  with  the  assent  of  the  shareholder,  who  is 
(1)  12  App.  Cas.  417.        (2)  17  Ch.  D.  85.        (3)  12  App.  Cas.  429. 
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unable  to  retain  and  pay  future  calls  on  his  shares."  Again, 
Lord  Macnaghten  said  (1)  :  Now  the  Act  of  1862  makes  no 
provision  for  reduction  of  capital.  The  Act  of  1867  allows  a 
limited  company  to  reduce  its  capital  under  conditions  which 
carefully  protect  the  interests  of  creditors.  The  Act  of  1877 
explains  that  the  power  to  reduce  capital  includes  a  power  *  to- 
pay  off  any  capital  which  may  be  in  excess  of  the  wants  of  the 
company/  and  it  dispenses  with  some  of  the  prescribed  condi- 
tions when  the  reduction  does  not  involve  either  the  diminution 
of  any  liability  in  respect  of  unpaid  capital,  or  *  the  payment  to 
any  shareholder  of  any  paid-up  capital.'  It  follows  that  if  the 
operation  be  effected  by  payment  of  capital  to  any  one  share- 
holder, all  the  prescribed  conditions  must  be  followed.  Pay- 
ment of  capital  to  any  one  shareholder  is  just  as  much  a 
reduction  of  capital,  and  just  as  detrimental  to  the  interests  o^ 
creditors,  as  the  payment  of  the  same  amount  among  all  the 
shareholders  rateably.  It  is  none  the  less  a  payment  off  of 
capital  within  the  meaning  of  the  Act  of  1867,  as  explained  by 
the  Act  of  1877,  because  the  shareholder  to  whom  the  payment 
is  made  renounces  in  return  the  right  to  participate  in  the  joint 
stock  of  the  company. 

One  word  with  regard  to  powers  of  forfeiture  and  surrender 
of  shares,  which  were  referred  to  in  argument  as  affording 
some  support  to  the  views  of  the  respondents.  Forfeiture  is 
contemplated  by  the  Act  of  1862 ;  it  is  mentioned  in  s.  26 ; 
every  company  is  to  return  to  the  Eegistrar  of  Joint  Stock 
Companies  once  a  year  *  the  total  amount  of  shares  forfeited.' 
There  can  be  no  question  as  to  the  power  of  a  company  in  a 
proper  case  to  forfeit  shares.  Surrender  of  shares  stands  on 
a  different  footing.  It  is  not  mentioned  in  the  Companies 
Acts,  but  I  conceive  there  can  be  no  objection  to  the  surrender 
of  shares  which  are  liable  to  forfeiture.  A  surrender  of 
shares  in  return  for  money  paid  by  the  company  is  a  sale, 
and  open  to  the  same  objections  as  a  sale,  whatever  expression 
may  be  used  to  describe  or  disguise  the  transaction."  And 
again,  in  British  and  American  Trustee  and  Finance  Corpora- 
tion V.  Couper  (2),  Lord  Macnaghten  said:  "Speaking  for 
(1)  12  App.  Cas.  438.  (2)  [1894]  A.  C.  414. 
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myself,  I  cannot  see  any  substantial  distinction  between  the 
Denver  Hotel  Case  (1),  where  the  reduction  was  confirmed,  and 
the  present  case,  where  it  is  admitted  that,  if  the  view  of  the 
Court  of  Appeal  in  the  Denver  Hotel  Case  (1)  be  correct,  con- 
firmation must  be  refused.  In  both  cases,  as  it  seems  to  me, 
you  have  a  purchase  by  a  limited  company  of  its  own  shares ; 
for  I  cannot  agree  that  a  transaction  which  involves  a  surrender 
of  shares  as  part  of  the  consideration  is  anything  but  a  purchase 
of  shares  within  the  meaning  of  the  opinion  of  this  House  in 
Trevor  v.  WhitworthJ"  (2) 

I  can  see  no  distinction  in  principle  between  returning  to  a 
shareholder  a  part  of  the  paid-up  capital  in  exchange  for  his 
shares  and  wiping  out  his  liability  for  the  uncalled-up  sum 
payable  thereon.  Both  methods  involve  a  reduction  of  the 
capital  which,  as  Lord  Watson  pointed  out  in  Trevor  v.  Whit- 
worth  (3),  persons  deahng  with  the  company  are  entitled  to 
rely  upon  as  existing,  either  as  paid  up  or  as  still  to  be  called 
up,  and  such  a  reduction,  therefore,  can  only  hold  good  if 
sanctioned  under  the  conditions  prescribed.  If  it  be  objected 
that  the  shares  may,  in  the  language  of  Lord  Watson,  be 

reissued,"  and  that  though  the  liability  of  the  surrenderor  to 
pay  the  amount  still  uncalled  is  extinguished,  the  liability  will 
remain  good  against  any  one  to  whom  the  company  disposes  of 
the  share,  the  answer  in  this  case  is  the  same  as  that  suggested 
by  Lord  Watson  in  the  case  where  the  money  paid  up  on  the 
share  is  returned  to  the  shareholder.  He  said  (4) :  "  In  the 
event  of  the  company  continuing  to  hold  the  shares  (as  in 
the  present  case)  the  amount  paid  up  is  permanently  withdrawn 
from  its  trading  capital." 

But  further  and  apart  from  the  question  of  sale  or  trafficking 
in  a  company's  own  shares,  I  think  the  reasoning  in  Ooregum 
Gold  Mining  Compamj  of  India  v.  Boper  (5)  establishes  that  to 
release  a  shareholder  from  any  part  of  his  obligation  to  pay  the 
uncalled-up  balance  on  his  shares  is  an  ultra  vires  act  on  the  part 
of  the  company.  "  It  seems  to  me,"  said  Lord  Halsbury  L.C.  (6), 
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"that  the  system  thus  created,  by  which  the  shareholder's 
liabiHty  is  to  be  Hmited  by  the  araount  unpaid  upon  his  shares, 
renders  it  impossible  for  the  company  to  depart  from  that 
requirement,  and  by  any  expedient  to  arrange  with  their  share- 
holders that  they  shall  not  be  liable  for  the  amount  unpaid  on 
the  shares,  although  the  amount  of  those  shares  has  been,  in 
accordance  with  the  Act  of  Parliament,  fixed  at  a  certain  sum 
of  money.  It  is  manifest  that  if  the  company  could  do  so  the 
provision  in  question  would  operate  nothing.  I  observe  in  the 
argument  it  has  been  sought  to  draw  a  distinction  between  the 
nominal  capital  and  the  capital  which  is  assumed  to  be  the  real 
capital.  I  can  find  no  authority  for  such  a  distinction.  The 
capital  is  fixed  and  certain,  and  every  creditor  of  the  company 
is  entitled  to  look  to  that  capital  as  his  security " ;  and  the 
opinions  of  the  other  learned  Lords  are  to  the  same  effect. 
The  justification  of  forfeitures  rests  upon  the  statute  itself,  and 
I  think  that  since  Trevor  v.  Whitworth  (1)  no  authority  can  be 
relied  on  as  justifying  a  surrender  having  the  effect  of  reducing 
capital  which  cannot  be  supported  as  a  form  of  forfeiture.  It 
is  not  necessary  to  refer  to  Eichhaum  v.  City  of  Chicago  Grain 
Elevators  (2),  decided  by  my  brother  Stirling  on  the  authority 
of  Teasdale's  Case  (3),  as  he  will  deal  with  those  cases  himself. 
In  Li  re  Deliver  Hotel  Co,  (4)  Lindley  L.J.,  in  supporting  a 
surrender,  relied  on  the  fact,  pressed  by  counsel  in  argument, 
that,  "  the  shares  being  fully  paid  up,  their  surrender  involves 
no  release  by  the  company  of  any  of  its  rights  against  the 
surrenderor,"  indicating  thereby  the  possible  importance  of  a 
release.  It  is  not,  however,  necessary  to  consider  in  this  case 
whether  a  surrender,  even  of  fully  paid-up  shares,  could  be 
supported.  I  am  of  opinion,  therefore,  that  Kekewich  J.  was 
right  in  his  decision  on  the  principal  question  in  the  case. 

Upon  the  second  point,  however,  he  has  held  that,  notwith- 
standing that  the  surrender  of  the  shares  was  void  as  being  an 
act  ultra  vires,  still  the  application  to  restore  the  plaintiffs  to 
the  register  must  be  treated  as  being  made  under  s.  35  of  the 
Act  of  1862,  and  that  he  was  not  satisfied  of  the  justice  of  the 


(1)  12  App.  Cas.,409. 

(2)  [1891]  3  Ch.  459. 


(3)  L.  K.  9  Ch.  54. 

(4)  [1893]  1  Ch.  495,  505. 
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■case  within  that  section,  and  he  therefore  refused  to  make 
the  order.  The  learned  judge  rehed  on  the  fact  that  so  much 
time  had  elapsed  since  the  surrender,  and  that  it  was  conceiv- 
3ih\e  that  some  persons  might  have  altered  their  position  on 
the  footing  that  the  capital  of  the  company  had  been  reduced, 
-and,  relying  upon  SichelVs  Case  (1)  and  the  dicta  of  Lord 
Macnaghten  in  Trevor  v.  Whitworth  !(2),  he  held  that  the 
plaintiffs  had  shewn  no  equity  in  their  favour  to  disturb  the 
^existing  state  of  things,  and  he  therefore  refused  to  rectify 
the  register  at  their  instance.  The  application  in  this  case  is 
not  in  fact  made  under  s.  35  (if  anything  turns  upon  that),  but 
is  an  action,  asserting  the  legal  right  of  the  plaintiffs  to  be  on 
the  register,  on  the  ground  that  the  act  whereby  they  were 
iremoved  from  it  was  ultra  vires,  and,  therefore,  a  nullity. 
SichelVs  Case  (1)  did  not  relate  to  an  act  ultra  vires  of  the 
-company,  and  in  Lord  Macnaghten's  observations  in  Trevor  v. 
Whitworth  (2)  on  In  re  Dronfielcl  Silhstone  Coal  Co.  (3)  he 
treated  the  application  as  made  by  one  who  had  no  equity  to 
set  the  Court  in  motion.  Here  it  seems  to  me  that  in  point  of 
law  the  plaintiffs  never  ceased  to  be  the  legal  owners  of  the 
shares,  and  therefore  they  are  not  obliged  to  rely  upon  an  equity 
to  have  the  register  rectified.  Nor,  on  the  other  hand,  can  the 
company  set  up  lapse  of  time  or  acquiescence  as  validating  that 
which  was  in  its  essence  incapable  of  being  made  valid,  being, 
as  Jessel  M.K.  pointed  out  in  the  Bronfield  Case  (3),  void  and 
not  voidable  only.  The  Scottish  case,  Ge7ieral  Property  Invest- 
"inent  Company  v.  Matheson's  Trustees  (4),  is  an  authority 
directly  in  point  on  this  part  of  the  case,  unless  the  fact  of 
liquidation  makes  a  difference.  An  action  was  there  brought 
by  the  liquidator  to  place  on  the  register  a  shareholder  who 
had  sold  his  shares  to  the  company  at  their  instance  many  years 
before,  and  Lord  Shand,  in  dealing  with  an  argument  based  on 
s.  35,  said  (5) :  "  If  the  legal  right  of  the  company  be  clear, 
then  it  follows  that  the  justice  of  the  case  requires  that  eiBfect 
shall  be  given  to  that  right."    It  seems  to  me,  therefore,  that 
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the  learned  Judge's  decision  on  this  part  of  the  case  cannot  be 
supported,  and  that  the  appeal  must  be  allowed. 

Stirling  L.J.  read  the  following  judgment :— On  the  first 
of  the  two  points  decided  by  Kekewich  J.,  I  have  arrived  at  the 
same  conclusion  as  the  learned  judge,  though  not  withouij 
some  doubt. 

I  take  the  effect  of  the  transaction  (as  contemplated  by  the 
parties)  to  have  been,  that  the  shares  surrendered  were  to- 
become  the  property  of  the  company,  who  would  have  power 
to  deal  with  them  in  any  manner  permitted  by  law,  but  were 
not  to  enforce  payment  of  the  IZ.  per  share  remaining  unpaid 
against  the  surrenderors.  The  company  might,  for  example,, 
sell  the  shares  to  a  purchaser,  subject  to  the  liability  to  pay  11, 
per  share,  as  and  when  called  up,  but  could  not  extinguish  the 
shares,  except  under  the  provisions  of  the  Companies  Acts 
with  respect  to  reduction  of  capital. 

Now,  Table  A  in  Sched.  I.  to  the  Companies  Act,  IBG^, 
contains  the  following  provisions  : — 

(20.)  Any  share  so  forfeited  shall  be  deemed  to  be  the 
property  of  the  company,  and  may  be  disposed  of  in  such 
manner  as  the  company  in  general  meeting  thinks  fit. 

"  (21.)  Any  member  whose  shares  have  been  forfeited  shall 
notwithstanding  be  liable  to  pay  to  the  company  all  calls 
owing  upon  such  shares  at  the  time  of  the  forfeiture." 

Forfeited  shares,  therefore,  may  become  the  property  of  the 
company,  and  may  be  disposed  of  by  the  company  in  any 
manner  permitted  by  law.  Again,  as  the  rights  of  the  company 
in  respect  of  calls  due  at  the  time  of  forfeiture  are  expressly 
preserved,  it  follows,  in  my  opinion,  that  the  company  could 
not  resort  to  the  member  whose  shares  have  been  forfeited  for 
subsequent  calls.  Forfeited  shares,  therefore,  under  Table  A 
stand  in  a  similar  position  to  that  in  which  the  surrendered 
shares  in  the  present  case  were  intended  to  be  ;  and  it  seemed 
to  me  that  the  clauses  of  Table  A  to  which  reference  has  been 
made  might  possibly  be  regarded  as  shewing  that  the  Legis- 
lature did  not  consider  the  existence  of  such  a  state  of  things 
as  constituting  a  reduction  of  capital  contrary  to  the  provisions 
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of  the  Companies  Acts,  or  as  otherwise  violating  any  of  the      c.  a. 
enactments  therein  contained.   But,  upon  a  careful  examination  1902 
of  what  was  laid  down  in  Trevor  v.  Whitworth  (1),  Ooregum  bellerby 
Gold  Milling  Company  of  India  v.  Boper  (2),  and  British  and  p^^^^.^and  & 
American  Trustee  and  Finance  Corporation  v.  Couper  (3) ,  I  think  Marwood's 

.      .       -  P     ^  '  ^  n      r    '  STEAMSHIP 

the  weight  of  authority  is  in  favour  of  the  view  that  forfeiture.  Company, 
which  is  specifically  mentioned  in  the  Act  of  1862,  stands  on  a 
special  footing,  and  that  surrenders  can  only  be  supported  in  ^tuinigL.j. 
circumstances  which  would  justify  forfeiture. 

I  wish  to  add  a  few  remarks  with  reference  to  Eichhaum  v. 
City  of  Chicago  Grain  Elevators  (4),  which  was  cited  in  argu- 
ment. That  case  was  decided  by  me  on  the  authority  of 
TeasdaWs  Case  (5),  which  appeared  to  me  to  be  precisely  in 
point.  There  is,  however,  a  difference,  which  was  pointed  out 
by  Cozens-Hardy  L.J.  (so  far  as  I  know  for  the  first  time) 
during  the  argument  of  the  present  case,  namely,  that  the 
resolutions  for  the  surrender  of  the  shares  in  Teasdale's  Case  (5) 
were  passed  in  1865,  before  the  passing  of  the  Companies 
Act,  1867,  while  the  resolutions  in  Eichhaum' s  Case  (4)  were 
brought  forward  in  1891,  after  the  passing  of  that  statute. 
I  now  think  that  in  these  circumstances  I  ought  not  to 
have  followed  Teasdale's  Case  (5),  and  further,  that,  although 
there  was  in  1891  some  ground  for  the  view  that  the  last- 
mentioned  case  was  not  overruled  by  Trevor  v.  Whitioorth  (1) 
(see  Lindley  on  Companies,  5th  ed.  p.  526),  it  seems  now,  in 
face  of  the  later  decisions,  much  more  difficult  to  support 
that  view. 

On  the  second  point,  I  think  that  the  decision  of  Kekewich  J. 
cannot  be  sustained.  The  learned  judge  appears  to  have  relied 
mainly  on  what  was  said  by  Lord  Macnaghten  in  Trevor  v. 
Whitworth  (1)  with  reference  to  In  re  Bronfield  Silkstone  Coal 
Co.  (6)  In  that  case  the  surrender  was  merely  part  of  a  larger 
transaction,  which,  in  the  language  of  Lord  Macnaghten  (7), 

could  not  be  undone  altogether  so  as  to  restore  the  parties  to 

(1)  12  App.  Cas.  409.  (4)  [1891]  3  Ch.  459. 

(2)  [1892]  A.  C.  125.  (5)  L.  R.  9  Ch.  54. 

(3)  [1894]  A.  C.  399.  (6)  17  Ch.  D.  76. 

(7)U2  App.  Cas.  440. 
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their  original  position,  and  which  could  not  be  undone  at  all 
without  committing  injustice."  Here  there  is  no  such  diffi- 
culty. The  surrender  is  an  isolated  transaction,  and  it  is 
neither  alleged  nor  proved  that  any  one  has  altered  his  position 
by  reason  of  it.  It  is  true  that  in  past  years  dividends  may 
have  been  paid  to  the  shareholders  of  the  company  at  a  some- 
what higher  rate  than  would  otherwise  have  been  the  case,  by 
reason  of  no  one  participating  in  respect  of  the  surrendered 
shares ;  but  any  difficulty  which  might  thus  be  caused  is  pre- 
cluded by  the  withdrawal  of  all  claim  on  the  part  of  the 
plaintiffs  to  past  dividends.  I  think,  therefore,  that  the  appeal 
should  be  allowed. 


Cozens-Haedy  L.J.  read  the  following  judgment: — This  is 
an  appeal  from  the  judgment  of  Kekewich  J.,  who  has  held 
that  a  transaction  by  which  the  plaintiffs  in  1893  surrendered 
to  the  defendant  company  415  shares  of  the  nominal  amount  of 
IIZ.  each,  of  which  only  101.  had  been  paid,  was  ultra  vires  and 
void,  but  that  the  plaintiffs  are,  nevertheless,  not  entitled  now 
to  have  their  names  restored  to  the  register.  The  transaction 
seems  to  lhave  been  perfectly  honest.  A  loss  of  4000Z.  had 
been  incurred  by  the  company  in  relation  to  a  ship,  and  the 
plaintiffs,  who  were  directors,  without  admitting  any  obligation 
to  make  good  any  part  of  the  loss,  surrendered  the  shares  upon 
the  terms  that  they  should  not  remain  liable  for  the  11.  per 
share  still  unpaid.  The  transaction  was  not  entered  into  with 
a  view  to  escape  liability,  and,  except  on  the  ground  of  its  being 
ultra  vires,  there  is  no  reason  for  impeaching  it.  The  company 
has  since  become  highly  prosperous,  and  the  plaintiffs  desire  to 
get  back  their  shares.  No  claim  is  made  for  past  dividends. 
The  surrender  was  effected  by  a  deed-poll,  but  I  think  it  must 
be  treated  as  if  the  company  had  been  parties  to  a  deed  by 
which,  in  consideration  of  the  surrender  of  the  shares  to  the 
company,  they  released  the  plaintiffs  from  all  liability  in 
respect  of  the  11.  per  share.  Since  1893  there  has  been  no 
attempt  by  the  company  to  dispose  of  the  415  shares.  In  the 
balance-sheets  and  returns  the  subscribed  capital  has  since 
1893  been  treated  as  21,595  shares,  with  101.  per  share  called 
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up,  instead  of  25,000  shares  with  lOZ.  per  share  called  up.  C.  A. 

The  norainal  capital  is  25,000  shares  of  111.  each.  1902 

I  assume  that  the  arrangement  entered  into  in  1893  was  a  Bellerby 

highly  beneficial  arrangement  for  the  company.    The  question  ji^^^^'^^jy  & 

remains,  however,  whether  it  was  not  ultra  vires.  Marwood's 

Steamship 

I  do  not  propose  to  discuss  the  early  authorities  with  Company, 

reference  to  the  reduction  of  capital  and  the  surrender  of  shares.  1  

They  are  neither  consistent  nor  satisfactory.  But  the  House  ^^^^^^-J^^'^'^s- 
of  Lords  has  in  three  recent  important  cases  laid  down  the 
principles  which  must  govern  our  decision.  They  are — Trevor 
V.  Whittvorth  (1)  in  1887,  Ooregum  Gold  Mining  Co.  of  India 
V.  Boper  (2)  in  1892,  and  British  and  American  Trustee  and 
Finance  Corporation  v.  Couper  (3)  in  1894. 

Two  propositions  may  be  asserted  without  doubt.  First,  a 
company  may  forfeit  shares.  This  is  recognised  by  s.  26  of  the 
Companies  Act,  1862,  as  well  as  by  Table  A.  Secondly,  it  is 
not  competent  to  a  company  to  purchase  its  own  shares,  and  an}^ 
such  transaction  is  ultra  vires.  I  think  Trevor  v.  Whitivorth  (1) 
also  decides  that,  under  circumstances  which  would  entitle  a 
company  to  forfeit  shares  for  non-payment  of  calls,  the  same 
result  may  be  attained  by  means  of  a  voluntary  surrender.  In 
the  case  of  forfeiture  the  statute  treats  the  forfeited  shares  as 
being  the  property  of  the  company,  and  it  may  well  be  that 
the  acquisition  of  this  property  by  the  company  is  equally 
lawful,  whether  it  is  acquired  by  hostile  proceedings  in  the 
nature  of  forfeiture,  or  by  a  voluntary  transaction  producing 
the  same  result.  There  is  no  infringement  of  the  statutory 
provisions  in  either  case.  There  is  merely  an  unimportant 
difference  in  form.  When,  however,  the  transaction  involves, 
as  in  the  present  case,  the  release  by  the  company  to  the  share- 
holders of  uncalled  capital  on  their  shares,  it  seems  to  me  that 
it  is,  within  Trevor  v.  Whitworth  (1),  a  reduction  of  capital  not 
sanctioned  by  law. 

The  decision  of  the  House  of  Lords  in  the  Ooregum  Case  (2), 
that  shares  in  a  limited  company  cannot  be  issued  at  a  discountj, 
involves  the  principle,  that  the  company  cannot  by  any  device 

(1)  12  App.  Cas.  409.  (2)  [1892]  A.  C.  125. 

(3)  [1894]  A.  C.  399. 
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C.  A.      relieve  a  shareholder  from  the  liability  to  pay  the  full  amount 
1902      due  on  his  shares.    This  would  be  the  result,  if  the  shares  had 
Belleeby   been  retained  by  the  plaintiffs,  instead  of  being  surrendered  to 
EowLAND  &        company.   But  the  fact  that  in  consideration  of  the  release 

Marwood's  the  shares  were  surrendered  seems  to  me  to  render  the  trans- 

Steamship 

Company,  action  no  better.  Uncalled  capital  is  part  of  the  assets  of  the 
Limited,  qq^^-^q^^j^  It  may  be  mortgaged :  In  re  Pyle  Works  (1)  ; 
cozens-Hardy  j^^y^f^^  Anglo-Australiau  Investment^  Finance  and  Land 
Co.  (2)  And,  by  clause  107  (8.)  of  the  defendant  company's 
articles  of  association,  a  mortgage  of  its  uncalled  capital  is 
expressly  authorized.  The  company,  therefore,  parted  with 
415Z.,  a  portion  of  its  assets,  in  consideration  of  the  acquisition 
of  the  shares.  This  was  a  purchase  of  the  shares,  and  is 
directly  within  the  authority  of  Trevor  v.  Whitworth.  (3) 

It  is  not  necessary,  in  my  view,  for  the  purpose  of  the 
present  case  to  go  beyond  this.  But  a  careful  consideration  of 
the  speeches  of  Lord  Macnaghten  and  Lord  Watson  in  Trevor 
V.  Whitworth  (3)  and  British  ajid  American  Trustee  and  Finance 
Corporation  v.  Couper  (4)  has  satisfied  me  that  the  real  objection 
to  a  surrender  of  shares  does  not  lie  in  the  fact  that  money  has 
been  paid  by  the  company  to  acquire  the  shares.  The  objection 
is  founded  on  a  larger  proposition.  A  company  cannot  be  a 
shareholder  in  itself.  Every  surrender  of  shares,  whether  fully 
paid  up  or  not,  involves  a  reduction  of  capital,  which  is  unlaw- 
ful, except  when  sanctioned  by  the  Court  under  the  Companies 
Acts  of  1867  and  1877.  Forfeiture  is  a  statutory  exception, 
and  is  the  only  exception.  For  I  regard  a  surrender,  under 
circumstances  which  would  justify  a  forfeiture,  as  merely 
equivalent  to  a  forfeiture. 

Kekewich  J.,  while  holding  that  the  surrender  was  ultra 
vires  and  void,  yet  refused  to  restore  the  plaintiffs  to  the 
register.  In  this  respect  I  am  unable  to  follow  his  view.  If 
the  plaintiffs  are,  as  I  hold  they  are,  still  shareholders,  it  seems 
to  me  that  their  names  ought  to  be  upon  the  register,  so  as  to 
give  them  the  full  status  and  advantage  of  shareholders,  unless 
something  has  happened  -to  deprive  them  of  that  right.    I  may 

(1)  (1890)  44  Ch.  D.  534.  (3)  12  App.  Cas.  409. 

(2)  [1895]  A.  C.  244.  (4)  [1894]  A.  C.  399. 
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observe  that  no  such  case  is  pleaded  in  the  defence.  But,  C.  A. 
putting  that  aside,  in  substance  the  only  suggestion  that  can  1902 

be  made  is  that,  as  the  plaintiffs  themselves  removed  their  belleeby 

names  and  surrendered  the  shares,  it  is  not  right  or  just  that  j^o^l^j^^  & 

the  Court  should  help  them.    If,  however,  the  transaction,  Marwood' 
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though  honest,  was  illegal  and  void,  and  if  no  Statute  of  Company, 

•    •      •  •  •  Limited 

Limitations  applies,  I  fail  to  see  what  answer  can  be  made  to 
the  plaintiffs'  claim.  If  the  company  were  wound  up,  I  think 
the  liquidator  might  put  their  names  on  the  register,  and  hold 
them  liable  as  contributories  for  11.  per  share.  The  original 
inability  of  the  company  to  enter  into  the  transaction  applies 
equally  to  any  suggested  confirmation.  Upon  the  whole, 
therefore,  I  think  that  the  plaintiffs  are  entitled  to  the  relief 
sought. 

It  is  not,  I  think,  a  case  in  which  any  costs  ought  to  be  given. 

Solicitors :  Bell,  Brodrick  d  Gray,  for  W.  S.  Gray,  Whitby  ; 
Badford  d  Franhland, 

W.  L.  C. 
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O.A.  In  re  NATIONAL  COMPANY  FOE  THE  DISTEIBU- 
1902  TION  OF  ELECTEICITY  BY  SECONDAEY  GENE- 

Marcii  1, 17.        EATOES,  LIMITED. 

[00129  of  1901.] 

Company — Voluntary  Winding-up — Compulsory  Order — Contributory  — 
Fully-paid  Shareholder^  Petition  by — Surplus  Assets — Directors — Presents 
of  Shares — Fraud — Breach  of  Trust — Jurisdiction — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  145. 

A  contributory  of  a  company,  even  though  he  is  the  holder  of  fully 
paid  shares,  is  not  debarred  jfrom  presenting  a  compulsory  winding-up 
petition  by  the  mere  fact  that  there  is  a  voluntary  liquidation  pending  in 
which  there  is  a  surplus  or  probable  surplus  of  assets  for  distribution.  The 
jurisdiction  to  make  a  compulsory  order  is  not  limited  to  cases  either 
where  the  voluntary  liquidation  is  proved  to  be  a  sham  or  a  fraud,  or  where 
the  petition  is  supported  by  creditors,  but  may  be  exercised  wherever  the 
Court  is  satisfied  that  the  voluntary  liquidation  is  existing  in  circum- 
stances which  are  likely  to  prejudice  the  shareholders,  and  that  some 
benefit  will  result  to  the  shareholders  by  the  exercise  of  the  jurisdiction. 

During  the  pendency  of  the  voluntary  winding-up  of  a  company  having 
surplus  assets,  a  petition  for  a  compulsory  winding-up  order  was  presented 
by  a  fully  paid  shareholder : — 

Ileld,  that  the  case  was  not  one  in  which  the  Court  would  exercise  its 
jurisdiction  to  make  a  compulsory  order,  the  evidence  not  baing  sufficient 
to  shew  that  any  benefit  would  thereby  result  to  the  shareholders.  The 
petition  was  therefore  dismissed,  but,  in  the  circumstances,  without  costs. 

Decision  of  Wright  J.  affirmed. 

In  re  Eaycraft  Gold  Reduction  and  Mining  Co.,  [1900]  2  Ch.  230,  and 
In  re  Gutta  Percha  Corporation,  [1900]  2  Ch.  665,  approved. 
In  re  Gold  Co.,  (1879)  11  Ch.  D.  701,  considered. 

The  above  company  was  incorporated  in  May,  1883,  under 
the  Companies  Acts,  with  a  nominal  capital  of  500,000Z.,  in 
shares  of  lOZ.  each.  It  was  promoted  by  one  John  Dixon 
Gibbs  for  the  purpose  of  acquiring  certain  French  patents  for 
electrical  distribution  by  means  of  secondary  generators,  the 
inventor  being  a  Frenchman  named  Lucien  Gaulard.  The 
patents,  which  were  originally  considered  to  be  of  great  value, 
were  taken  out  in  the  joint  names  of  Gibbs  and  Gaulard,  who 
had  agreed  to  share  in  the  profits  of  the  invention  equally. 

The  patents  were  purchased  by  and  assigned  to  the  company 
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by  Gibbs  and  Gaulard  as  the  vendors,  and  the  first  directors  of  c.  a. 
the  company  were  nominated  by  Gibbs,  who  was  himself  on  1902 

the  board.  National 

The  amount  of  capital  paid  up  or  credited  as  paid  up  was  ^^^'^^^^^^^^^ 
226,690Z.     It  ultimately  turned  out  that  the  patents  were  ^^^^^ 
invalid  in  this  country,  and  in  January,  1898,  the  company  Limited, 

passed  resolutions  for  a  voluntary  winding-up  and  appointing   * 

a  liquidator.  This  voluntary  winding-up  was  still  proceeding, 
and  it  appeared  that  there  were  surplus  assets  in  the  hands  of 
the  liquidator  to  the  amount  of  between  3000?.  and  4000Z.  after 
paying  or  providing  for  all  the  debts  of  the  company. 

In  1901  Adam  Scott,  the  holder  of  100  fully  paid-up  shares 
in  the  company,  presented  a  petition  for  a  compulsory  winding- 
up,  alleging  that  the  voluntary  winding-up  resolutions  were 
passed  by  directors  and  shareholders  who  were  in  fact  merely 
the  tools  of  Gibbs,  and  that  the  circumstances  attending  the 
formation  and  carrying  on  of  the  company  required  investiga- 
tion by  the  Court.  One  specific  allegation  was  that,  upon  the 
formation  of  the  company  in  1883,  the  directors,  or  some  of 
them,  received  presents  of  shares  from  Gibbs,  the  promoter,  and 
that  these  presents  were  in  short  bribes  or  improper  commis- 
sions ;  and  this  allegation  appeared  to  be  supported  by  the 
evidence.  Many  of  these  shares  were,  soon  after  they  were 
received,  transferred  by  the  donees  to  various  persons. 

A  second  allegation  was  that  Gibbs — who,  in  consequence  of 
the  death  of  Gaulard  in  1888,  had  acquired  practically  the 
entire  control  of  the  company,  he  being  on  the  board  of 
directors — with  the  complicity  of  his  co-directors,  compromised, 
to  the  detriment  of  the  interests  of  the  company,  numerous 
actions  brought  by  the  company  against  French  infringers  of 
its  patents. 

A  third  allegation  was  that  the  compromise  of  the  litigation 
against  infringers,  though  it  appeared  to  have  been  made  by 
the  directors  under  legal  advice,  was  a  dishonest  compromise 
made  by  the  directors  for  the  purpose  of  favouring  Gibbs,  their 
benefactor,  who  had  then  got  into  an  impecunious  condition. 
Scott  concluded  his  affidavit  in  support  of  the  petition  as 
follows  :    From  the  inquiries  I  have  made  and  the  information 

2)  2  1 
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C.A.  I  have  obtained,  I  verily  believe  that  the  conduct  of  Gibbs 
1902  and  his  co-directors  from  the  date  of  the  formation  of  the 
National  company  to  the  date  of  the  resolution  to  wind  up  voluntarily 
■^^^^^oF^™^  has  been  fraudulent,  and  that  the  interests  of  the  general  body 
Electricity  of  shareholders  has,  throughout  the  existence  of  the  company. 
Limited,'  been  sacrified  for  the  personal  benefit  of  the  said  Gibbs,  who, 
with  the  sanction  or  acquiescence  of  his  co-directors,  has 
deprived  them  of  their  property;  and  that,  if  the  order  to 
wind  up  compulsorily  is  made  and  the  investigation  of  and 
inquiries  into  the  matters  above  referred  to  are  carried  out  and 
the  directors  are  ordered  to  account,  it  would  result  [in  the 
shareholders  getting  a  substantial  dividend." 

In  his  affidavit  in  opposition  to  the  petition,  the  voluntary 
liquidator  stated  that  as  liquidator  he  had  investigated  (though 
this  was  denied  by  Scott)  the  charges  against  Gibbs  and  his 
co-directors,  and  that  to  the  best  of  his  judgment  and  belief 
such  charges  could  not  be  sustained,  and  that  the  taking  of 
any  proceedings  against  those  parties  would  only  involve  the 
company  in  large  costs,  and  would  lead  to  no  good  result. 
With  regard  to  the  allegations  in  relation  to  infringement  of 
the  patents,  the  liquidator  further  stated  that,  owing  to  the 
invalidity  of  the  patents  and  to  the  unfavourable  result  of  much 
litigation  which  had  taken  place  in  various  countries  respecting 
the  patents,  it  was  impossible  for  the  company  to  protect 
itself  against  other  persons  manufacturing  machinery  in  com- 
petition with  the  company,  and  that,  so  far  as  he  had  been 
able  to  learn,  the  company  had  not  now  any  cause  of  action 
against  Gibbs  in  respect  of  the  matters  complained  of. 

The  petition  was  supported,  it  was  said,  by  a  majority  of  the 
shareholders,  and  also  by  the  only  creditor  of  the  company,  the 
administratrix  of  Gaulard's  estate. 

Upon  the  hearing  of  the  petition  in  April,  1901,  Wright  J. 
dismissed  it  with  costs. 

Scott  appealed. 

The  appeal  was  heard  on  March  1  and  17,  1902. 


Scott f  the  appellant,  in  person.  Notwithstanding  the  lapse 
of  time,  the  shareholders  are  entitled  to  have  the  frauds  and 
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breaches  of  trust  committed  by  their  directors  investigated,  the      c.  A. 
Statute  of  Limitations  being  no  bar  in  such  a  case  :  In  re  Lands  1902 
Allotment  Co.  (1)  Nor  is  the  existence  of  a  voluntary  winding-up  national 
a  bar  to  a  petition  for  a  compulsory  order  presented,  as  in  the  i^istcibution 
present  case,  by  a  holder  of  paid-up  shares :  In  re  Haycraft  Electeicity 
Gold  Beduction  and  Mining  Co.  (2)  Limited,' 

Gore-Browne,  for  the  voluntary  liquidator.  I  do  not  dispute 
the  general  proposition  that  a  winding-up  petition  may  be  pre- 
sented notwithstanding  the  existence  of  a  voluntary  winding-up. 
At  one  time  it  was  suggested  that  s.  145  of  the  Companies  Act, 
1862  (25  &  26  Vict.  c.  89),  by  in  terms  allowing  a  creditor" 
to  petition  for  a  compulsory  order,  although  there  was  a  volun- 
tary winding-up,  excluded  a  "  contributory  "  :  In  re  Gold  Co.  (3), 
though  at  the  present  day  that  cannot  be  contended.  But  the 
Court  will  consider  what  is  the  position  of  the  petitioning 
shareholder  or  contributory.  If,  as  in  the  present  case,  he  is  a 
fully  paid  shareholder,  he  is  not,  strictly  speaking,  a  "  con- 
tributory "  at  all  within  the  meaning  of  the  Act,  for  he  has  no 
interest  as  such  in  the  winding-up  of  the  company :  Companies 
Act,  1862,  s.  38,  sub-s.  4;  s.  74.  Here,  having  regard  to  the 
lapse  of  time,  and  to  the  fact  that  during  the  past  eighteen 
years  the  shares  complained  of  must  have  passed  through 
various  hands,  no  good  would  result  from  the  great  expense 
which  investigations  would  cause.  Moreover,  if  the  claim 
against  the  directors  is  on  the  ground  of  their  having  accepted 
bribes,  it  is  now  statute-barred :  Metropolitan  Bunk  v.  Heiron.  (4) 
Again,  if  the  charge  against  them  is  that  of  having  wrongfully 
received  commissions,  that  creates  the  relation  of  debtor  and 
creditor,  and  not  that  of  trustee  and  cestui  que  trust  entitling 
a  shareholder  to  an  order  to  bring  money  into  court :  Lister  <f 
€0.  V.  Stuhbs.  (5)  There  is  no  pretence  here  for  saying  that 
the  voluntary  winding-up  can  be  interfered  with  as  being  a 
sham  or  a  fraud,  the  two  cases  in  which  the  Court  will 
interpose  by  a  compulsory  order  :  In  re  Gold  Co.  (6) 


(1)  [1894]  1  Ch.  616,  631-2. 

(2)  [1900]  2  Ch.  230. 

(3)  11  Ch.  D.  701,  707,  709. 


(4)  (1880)  5  Ex.  D.  319. 

(5)  (1890)  45  Ch.  D.  1. 

(6)  11  Ch.  D.  709,  710. 
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c.A.        Vaughan  "Williams  L.J.    I  do  not  think  that  we  ought  to 
1902       allow  this  appeal.  I  say  so,  I  confess,  with  some  regret,  because 
National   I  am  by  no  means  satisfied  that  the  complaints  which  have 
Distribution  ^^^^  ^^^^^  g^^^^^  ^^le  appellant,  are  entirely  without 

Electricity  foundation.    More  than  that,  I  am  by  no  means  sure  that  the 
Company,  .  .... 

Limited,    matters  he  complams  of  are  not  matters  which,  if  investigated, 

might  result  in  increasing  the  fund  which  will  have  to  be  dealt, 
with  in  this  liquidation.  This  is  a  case  in  which  the  petition 
is  by  a  contributory — by  a  fully  paid  shareholder ;  but  it  is  not 
a  case  in  which  it  can  be  alleged  that  the  fully  paid  shareholders 
have  no  interest.  On  the  contrary,  there  is  already  a  surplus 
of  several  thousands  of  pounds  which  probably  may  come  to  be 
distributed  amongst  the  fully  paid  shareholders ;  and  I  am  by 
no  means  sure  that  the  matters  of  complaint  which  Mr.  Scott 
has  gone  into  are  not  of  such  a  character  that,  if  they  had  been 
looked  into  at  a  different  date  and  under  different  circumstances, 
the  result  might  not  have  been  to  increase  the  assets  of  the 
company,  that  is,  to  increase  the  fund  for  division ;  and  it  is 
for  that  reason  that  I  come  somewhat  reluctantly  to  the 
conclusion  that  this  appeal  must  be  dismissed. 

In  this  case  there  is  a  voluntary  winding-up  in  existence, 
which  is  still  going  on.  It  cannot  at  the  present  day  be  argued 
that  the  effect  of  the  145th  section  of  the  Companies  Act,  1862, 
is  to  exclude  a  petition  by  a  contributory  after  a  voluntary 
liquidation.  That  section  provides  that  "  The  voluntary  wind- 
ing-up of  a  company  shall  not  be  a  bar  to  the  right  of  any 
creditor  of  such  company  to  have  the  same  wound  up  by  the 
Court,  if  the  Court  is  of  opinion  that  the  rights  of  such  creditor 
will  be  prejudiced  by  a  voluntary  winding-up."  James  L.J., 
in  In  re  Gold  Go.  (1),  says  that,  if  the  matter  had  come  before 
the  Courts  for  the  first  time,  he  should  have  been  disposed  to 
hold  that  the  provision  in  the  Act  in  favour  of  a  petition  for  a 
compulsory  order  to  wind  up  presented  by  a  "  creditor  "  after  a 
voluntary  winding-up  excluded  a  petition  by  a  "  contributory," 
upon  the  principle  of  expressio  unius  est  exclusio  alterius. 
But  plainly  it  cannot  be  said  now  that  that  is  a  proper  con- 

(1)  11  Ch.  D.  701. 
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struction  of  the  section.    Prima  facie,  therefore,  there  is  a      C.  A. 

right  in  a  contributory,  under  circumstances  hke  the  present,  1902 

where  there  is  a  surplus  or  a  probable  surplus  for  distribution,  National 

to  petition  for  a  compulsory  order,  even  though  he  be  a  holder  ^Distribution 

of  fully  paid  shares.  Electeicity 

Company 

But  it  is  said  that  that  is  a  jurisdiction  which  ought  only  to  Limited,' 
exercised,  either  where  it  has  been  shewn  that  the  resolution 
for  voluntary  liquidation  was  a  sham  or  a  fraud — that  is,  a  wmSsT.j. 
resolution  not  bona  fide  passed  for  the  purpose  of  winding  up 
the  business  of  the  company,  but  for  some  oblique  motive — or 
where  the  case  is  one  in  which  the  petition  is  supported  by 
creditors.  Those  have  been  put  as  the  two  instances  in  which 
it  is  allowable  for  a  contributory  to  petition,  and  the  case  of 
In  re  Gold  Co.  (1)  is  cited  as  the  authority  for  that  proposition. 
But  I  do  not  think  that,  if  that  case  is  examined,  it  will  be 
found  to  be  an  authority  for  any  such  limitation.  In  the  first 
place,  it  is  to  be  observed  that  the  particular  frauds  which 
were  alleged  in  that  case — that  is  to  say,  frauds  of  which 
Malins  V.-C,  who  entertained  the  petition,  spoke  in  very  strong 
language  (which  language  was  approved  of  by  James  L.J.) — were 
frauds  whereby  the  petitioner  was  induced  to  purchase  shares 
on  the  market;  and  James  L.J.  points  out  in  his  judgment 
that,  even  if  a  shareholder  has  been  induced  to  purchase  shares 
on  the  market  by  reason  of  frauds  of  the  company  or  of  the 
directors,  a  compulsory  order  for  winding-up  is  not  his  proper 
remedy,  and  that  the  existence  of  such  frauds  is  not  a  ground 
for  doing  that  which  undoubtedly  prima  facie  ought  not  to  be 
done,  that  is,  making  an  order  for  a  compulsory  winding-up  on 
the  petition  of  a  contributory,  when  there  is  a  voluntary  liqui- 
dation in  existence.  But  when  one  sees  what  are  the  grounds 
upon  which  in  that  case  the  Lords  Justices  thought  that  such 
a  petition  by  a  contributory  might  properly  be  entertained,  I 
think  that  the  very  cases  which  were  cited  in  their  judgments 
go  to  shew  that  it  is  not  necessary,  either  that  there  should  be 
fraud  in  the  passing  of  the  resolution,  or  that  there  should  be 
frauds  to  be  investigated,  though  the  investigation  might  result 
in  increasing  the  fund  to  be  divided.    The  real  truth  of  the 

(1)  11  Cii.  D.  701. 
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c.  A.      matter  is,  that  if  the  Court  is  satisfied  (and  I  apprehend  it  will 
1902      not  be  satisfied  without  very  ample  proof)  that  the  voluntary 
National   liquidation  is  existing  under  such  circumstances  as  are  likely  to 
"^^^^^'or^"^^^^  prejudice  the  shareholders  in  the  company,  the  Court,  when 
Electricity  once  satisfied  of  that,  has  jurisdiction  to  make  an  order  on 
the  petition  of  a  contributory,  and  will  in  such  case  make  the 
order. 

It  will  be  observed  that  in  In  re  Gold  Co.  (1)  Baggallay  L.J., 
in  giving  his  judgment,  refers  to  the  case  of  In  re  Fire  Annihi- 
lator  Co,  (2)  as  a  case  in  which  the  jurisdiction  to  make  a 
compulsory  order  at  the  instance  of  a  contributory  was  pro- 
perly exercised ;  and  it  will  be  seen  that  in  that  latter  case 
the  real  ground  upon  which  the  petition  was  supported  was 
that  the  voluntary  liquidation  (which  had  been  going  on  for 
five  years)  was  being  conducted  in  so  dilatory  a  manner  that 
it  was  impossible  to  regard  it  as  an  effective  liquidation. 
But  I  see  no  reason  why  the  same  principle  should  not 
be  equally  applied  whether  the  voluntary  liquidation  is 
non-effective  by  reason  of  delay,  or  whether  it  is  non- 
effective by  the  determination  (I  am  not  saying  that  is 
the  case  here)  of  the  voluntary  liquidator  to  shield  certain 
debtors  of  the  company,  or  to  refuse  to  investigate  claims  of 
the  company  which  prima  facie  are  good.  It  seems  to  me 
that  in  any  such  case  the  Court  having  the  jurisdiction  ought 
to  exercise  it ;  and  that  seems  to  me  the  ground  upon  which 
Cozens-Hardy  J.  proceeded  in  the  two  cases  in  [1900]  2  Ch. 
which  have  been  referred  to.  One  of  those  cases  is  In  re 
Hay  craft  Gold  Beduction  and  Mining  Co.  (3)  The  learned 
judge  there  says  this  (4) :  "  I  do  not,  however,  wish  to  decide 
this  case  solely  on  the  ground  of  the  invalidity  of  the  extra- 
ordinary general  resolution.  I  shall,  therefore,  now  assume 
that  there  is  a  valid  voluntary  winding-up.  It  is  clear  that 
such  a  voluntary  winding-up  is  not  a  legal  bar  to  the  juris- 
diction of  the  Court  to  make  a  compulsory  order  on  the 
application  of  a  shareholder."  Thus  far  I  entirely  agree. 
That  shews  plainly  that  there  is  a  jurisdiction.     Then  he 


(1)  11  Ch.  D.  701. 

(2)  (1863)  32  Beav.  561. 


(3)  [1900]  2  Ch.  230. 

(4)  Ibid.  237-8. 
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proceeds:     That  was  decided  by  Sir  John  Eomilly  in  1863  C.A. 
in  In  re  Fire  Aimihilator  Co.  (1)    It  is  true  that  the  com-  1902 
pany  was  there  being  wound  up  under  the  Act  of  1856  and  national 
not  under  the  Act  of  1862 ;  but  I  do  not  think  the  difference  ^Distribution 
is  material.    That  decision  was  recognised  by  the  Lords  Electricity 

°  Company, 

Justices  in  In  re  Gold  Co,  (2)  If,  therefore,  the  Court  has  Limited, 
jurisdiction  to  make  the  order,  I  cannot  hold  that  this  juris-  ^.1^' 
diction  ought  to  be  fettered  in  the  manner  suggested  in  wSmsT.j. 
argument  " — that  is,  ought  to  be  limited  to  the  two  cases  that 
I  have  already  mentioned,  the  one  where  the  resolution  for 
winding-up  was  improperly  obtained  or  was  a  sham,  and  the 
other  where  the  petition  is  supported  by  creditors.  Then 
Cozens-Hardy  J.  says  :  "  The  existence  of  a  voluntary  winding- 
up  is  a  strong  reason  why  the  Court  should  decline  to  interfere, 
but  circumstances  may  justify  interference.  The  most  common 
instance,  no  doubt,  is  where  the  Court  holds  that  the  resolution 
to  wind  up  voluntarily  has  been  passed  fraudulently,  but  that 
is  not  exhaustive.  I  cannot  regard  the  resolutions  which  have 
been  passed  as  an  honest  exercise  of  the  wishes  of  the  share- 
holders with  regard  to  the  winding-up  of  the  company.  No 
plausible  reason  for  objection  on  the  part  of  a  shareholder  to 
a  compulsory  winding-up  can  be  suggested.  Unless  I  make 
the  order,  the  company  will  be  dissolved,  the  books  will  be 
destroyed,  and  the  directors,  promoters,  and  others  will  escape 
the  risk  of  being  called  upon  to  pay  large  sums  into  the  coffers 
of  the  company."  Then,  after  some  further  observations,  he 
says :  "  There  is  nothing  in  the  Gold  Company's  Case  (2)  or 
in  any  other  case  which  prevents  me,  in  circumstances  such 
as  these,  from  exercising  the  jurisdiction  which  I  possess.  I 
think  it  is  eminently  just  and  equitable  that  this  company 
should  be  wound  up  by  the  Court,  and  such  inquiry  and 
investigation  be  made  as  is  contemplated  by  the  statute." 

There  is  a  second  decision  of  Cozens-Hardy  J.  to  the  same 
effect — In  re  Gutta  Percha  Corporation  (3)  ;  but  I  do  not  think  it 
is  necessary  to  go  into  it,  for  it  does  not  seem  to  me  to  depart 
in  principle  in  the  slightest  degree  from  the  previous  case. 

Now,  let  us  apply  that  principle  to  the  case  before  us. 

The  allegations  which  are  now  made  by  Mr.  Scott  undoubtedly 

(1)  32  Beay.  561.         (2)  11  Ch.  D.  701.  (3)  [1900]  2  Ch.  665. 
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are  allegations  of  fact  which,  if  relevant  at  all,  are  intended  as 
the  basis  of  an  assertion  that  if  this  voluntary  liquidation  goes 
Nati^al       there  is  a  risk  that  the  debtors  of  the  company  who  might 
Distribution  be  called  upon  to  pay  large  sums  into  its  coffers  will  escape ; 
Electeicity  and  if  I  were  satisfied  that  that  were  so,  I  should  think  this 
appeal  ought  to  succeed.    Mr.  Scott  has,  however,  failed  to 
satisfy  me  of  that.    Now  let  me  take  his  allegations  one  by 
one.    His  first  allegation  is  an  allegation  that  various  directors 
had  presents  of  shares  made  to  them  by  Mr.  Gibbs,  one  of 
the  vendors  and  one  of  the  patentees.    That  that  allegation  is 
true  there  can  be  no  doubt  whatsoever.    That  it  was  improper 
that  those  presents  should  be  made  is,  to  my  mind,  also  beyond 
a  doubt.    But  I  am  not  satisfied  that  in  any  of  these  cases  the 
liquidator,  whether  under  the  voluntary  liquidation  or  under  a 
compulsory  liquidation,  would  be  well  advised  in  taking  proceed- 
ings to  recover  anything  from  these  directors  in  respect  of  these 
presents  of  shares  to  them.    So  far  as  many  of  the  shares  are 
concerned,  they  have  passed  away  from  the  donees  and  have 
been  transferred  elsewhere ;  and,  that  being  so,  if  any  claim 
were  made  or  any  proceeding  taken  against  these  directors  in 
respect  of  the  presents  they  received,  the  claim  would  now  be 
statute-barred.     These  presents  were  received  seventeen  or 
eighteen  years  ago,  and  I  do  not  think  that  a  prudent  liqui- 
dator would  spend  the  funds  of  the  company  in  his  hands  in 
any  such  litigation.  However  improper  these  presents  may  have 
been,  it  is  of  no  use  to  discuss  the  matter  if  the  claims  have 
been  rendered  stale  by  the  Statute  of  Limitations,  which  seems 
to  me  to  be  the  case  here. 

The  second  of  the  grounds  that  Mr.  Scott  proceeded  upon 
was  that  in  some  way  or  other  Mr.  Gibbs  and  the  directors, 
who  were  in  the  position  of  his  tools,  had  sacrificed  the  interests 
of  the  company  of  which  they  were  directors  in  favour  of 
French  friends  of  Mr.  Gibbs ;  but  to  my  mind  the  affidavits 
wholly  fail  to  substantiate  this  charge. 

Then  there  only  remains  one  other  charge  to  notice,  and  to 
my  mind  it  is  really  the  most  important  of  the  charges  made. 
It  is  suggested  that  the  compromise  of  litigation  was  a  dis- 
honest compromise  made  by  these  directors  for  the  purpose  of 
favouring  Mr.  Gibbs,  whom,  Mr.  Scott  says,  they  had  some 
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substantial  reasons  for  favouring.    With  reference  to  this      c.  A. 
third  charge,  I  cannot  say  that  there  is  no  evidence  to  support  1902 
it.  Prima  facie,  I  think  these  directors  did  make  a  bad  bargain  in  national 
effecting  the  compromise ;  but  it  is  perfectly  plain  that  they  put  i^istribction 
themselves  in  the  hands  of  their  legal  advisers,  who  they  had  a  Electricity 

Company, 

right  to  expect  would  advise  them  for  the  best,  and  who,  I  Limited, 
have  no  doubt,  did  advise  them  for  what  they  considered  the 
best.  It  seems  to  me  that  this  compromise  was  one  recom-  wS^l./. 
mended  by  those  legal  advisers,  and  I  do  not  think  it  affords 
sufficient  reason  for  exercising  the  jurisdiction  which  we 
undoubtedly  possess  to  make  a  compulsory  order.  As  Cozens- 
Hardy  J.  pointed  out  in  the  judgment  I  have  read,  the 
jurisdiction  is  one  v/hich  the  Court  ought  not  too  easily  to 
exercise ;  and  I  do  not  think  that  sufficient  has  been  made  out 
here  to  justify  us  in  exercising  that  jurisdiction.  But  I  am 
not  surprised  that  this  appeal  has  come  before  us,  and,  after  all 
I  have  heard,  I  think  that,  although  the  appeal  is  dismissed, 
there  ought  to  be  no  costs. 

Stieling  L.J.  I  am  of  the  same  opinion.  I  also  think 
there  is  jurisdiction  in  a  proper  case  to  make  a  winding-up 
order  on  the  petition  of  a  contributory,  notwithstanding  that  a 
resolution  for  voluntary  winding-up  has  been  passed.  It  is 
quite  true  that,  as  a  general  rule,  after  such  a  resolution  has 
been  passed  a  compulsory  winding-up  order  ought  not  to  be 
made ;  but  there  are  exceptions,  undoubtedly,  to  that  rule. 
These  exceptions  are  generally  stated  to  be,  that  it  must  be 
made  out  either  that  there  was  a  case  of  fraud  in  passing  the 
resolution  for  voluntary  winding-up,  or  that  the  petition  is 
supported  by  creditors.  I  think  that  that  is  too  narrow  a 
statement  of  the  exception  if  the  word  "  fraud  "  is  used  in  its 
strict  legal  meaning.  The  case  in  which  that  statement  is  to 
be  found  is  that  of  In  re  Gold  Co.  (1) ;  but  when  one  looks  at 
the  judgments  which  were  given  by  the  Lords  Justices  in  that 
case,  it  appears  to  me  that  not  one  of  them  intended  that  so 
limited  a  meaning  should  be  attached  to  the  word  "fraud." 
James  L.J.,  who  delivered  the  first  judgment,  does  not  use  the 
word  "  fraud "  at  all.    Eef erring  to  the  case  of  hi  re  West 

(1)  11  Ch.  D.  701. 
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O.A.  Surrey  Tanning  Co,  (1)  as  being,  in  his  opinion,  the  leading 
1902      case  and  the  one  which  seemed  to  establish  the  principle,  the 

National  Lord  Justice  says  (2)  :  There  was  one  man  whose  conduct 
Distribution  ^g^g  impeached,  whose  dealings  and  transactions  with  the 
Electmcitt  company  required  investigation,  and  he  himself  had  a  complete 
Limited,'  majority  of  votes,  so  that  he  could  by  his  own  votes  have 
^^HiH'      determined  that  no  proceedings  should  be  taken  against  him- 

stiriingL.j.   gg2£^       ^Y^^^  there  should  be  no  investigation  into  his  dealings." 

The  Lord  Justice  goes  on  to  say  that  he  can  conceive  a  case  in 
which  that  might  apply  to  the  majority  of  the  shareholders. 
Then  he  says  :  "  I  am  of  opinion  that,  to  enable  the  Court  to 
make  such  an  order  as  the  Vice-Chancellor  has  made,  the  case 
.  .  must,  at  all  events,  be  brought  up  to  a  case  of  that  kind— that 

is  to  say,  to  a  case  in  which,  from  the  circumstances  which 
have  occurred,  the  Court  sees  that  the  shareholders  cannot  be 
trusted  to  determine  the  matter  for  themselves."  And  I  think 
that  the  learned  Lord  Justice  did  not  mean  to  limit  that  to 
circumstances  which  occurred  at  the  time  when  the  voluntary 
resolution  was  passed,  but  that  he  meant  to  extend  it  to 
circumstances  which  occurred  subsequently  to  the  commence- 
ment of  the  voluntary  winding-up.  Baggallay  L.J.  did  use 
the  word  "  fraud,"  and  he  states  the  rule  to  be  derived  from 
the  cases  which  had  been  decided  down  to  1879  (when  this 
decision  was  given)  as  follows  (3) :  "  The  result  of  the  cases 
appears  to  be  this,  that  the  Court  will  not  entertain  a  petition 
from  a  contributory  after  there  has  been  a  voluntary  winding- 
up  unless  it  is  shewn  that  there  has  been  fraud."  But  he  goes 
on  immediately  afterwards  to  shew  that  the  word  "  fraud  "  is 
not  there  meant  to  be  used  in  the  strict  legal  meaning ;  for 
he  says :  "  There  may  be  special  circumstances,  perhaps  not 
amounting  to  fraud  in  the  ordinary  and  every-day  meaning  of 
the  word,  but  which  are  yet  almost  equivalent  to  fraud,  and 
shew  that  there  ought  to  be  a  compulsory  order."  There  were 
such  circumstances,  he  says,  in  In  re  Fire  Annihilator  Co.  (4), 
where  the  Court  treated  the  voluntary  winding-up  as  if  there 
had  been  no  voluntary  winding-up  at  all,  and  made  a  com- 
pulsory order.    And  with  reference  to  the  case  of  In  re  West 


(1)  (1866)  L.  E.  2  Eq.  737. 

(2)  11  Ch.  D.  710. 


(3)  11  Ch.  D.  716. 

(4)  32  Beav.  561. 
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Electricity 

Ck)MPANY, 

Limited, 
In  re. 

Stirling  L.J. 


Surrey  Tanning  Go,  (1),  which  had  been  reHed  upon  by      c.  A. 
James  L.  J.,  he  says  :  "  But  even  in  that  case  there  were  special  1902 
circumstances  which  I  think  would  have  justified  the  inter-  National 
ference  of  the  Court,  namely,  that  the  voluntary  winding-up  ^Distribution 
had  been  obtained,  if  not  by  fraudulent  means  within  the 
ordinary  intent  and  meaning  of  the  word,  yet  by  an  overpower- 
ing body  of  shareholders  acting  under  the  influence  of  a  single 
person."    Bramwell  L.J.,  who  was  the  third  member  of  the 
Court,  expressed  his  entire  agreement  with  what  had  been 
said  by  James  L.J.  and  Baggallay  L.J.,  and  confines  his 
observations  to  a  particular  matter  which  does  not  affect  the 
present  case.    I  think,  therefore,  that,  if  the  judgments  in 
In  re  Gold  Go.  (2)  are  examined,  they  quite  justify  the  view 
which  was  taken  in  In  re  Haycraft  Gold  Beduction  and  Mining 
Go.  (3)  by  Cozens-Hardy  J.,  namely,  that  the  Court  has  juris- 
diction to  make  an  order  in  a  proper  case.    But  I  think  that 
the  Court  ought  to  be  very  careful  how  it  exercises  that 
jurisdiction,  and  ought  not  to  make  an  order  for  compulsory 
winding-up  unless  it  is  satisfied  that  some  benefit  will  thereby 
result  to  the  shareholders. 

For  the  reasons  which  have  been  given  by  Vaughan 
Williams  L.J.,  I  am  not  satisfied  that  such  is  the  case  here, 
and  I  therefore  agree  that  the  appeal  ought  not  to  be  allowed. 

Cozens-Haedy  L.J.  I  agree.  I  am  unwilling  to  refer  to 
my  own  decisions  in  In  re  Haycraft  Gold  Beduction  aiid  Mi7iing 
Go.  (3)  and  In  re  Gutta  Percha  Gorporation  (4)  ;  but,  having 
regard  to  what  has  been  said  to-day  by  the  learned  Lords 
Justices,  I  may  say  that  I  adhere  to  the  view  of  the  law  which 
I  there  stated.  I  cannot,  therefore,  doubt  that  the  jurisdiction 
is  sufficient;  still  less  can  I  doubt  that,  upon  the  materials 
before  us,  no  good  would  result  to  the  assets  of  the  company  if 
we  were  now  to  make  a  compulsory  order. 

I  therefore  agree  in  thinking  that  the  appeal  ought  to  be 
dismissed. 

Solicitors  :  E.  Betteley  ;  Gampbell,  Beeves  d  Hooper. 

(1)  L.  K.  2  Eq.  737.  (3)  [1900]  2  Ch.  230. 

(2)  11  Ch.  D.  701.  (4)  [1900]  2  Ch.  665. 

a.  I.  F.  C. 
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C.A.  In  re  ALDAM'S  SETTLED  ESTATE. 

■12^  ■  [1900   A.  1283.] 

ApHl  15,  16, 

17;        Settled  Land — Tenant  for  Life — Power  of  Leasing — Mining  Lease — Varying 
Mayl5.  Minimum  Bent—  Way-leave— Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 

ss.  6,  7,  sul-s.  2 ;  s.  9,  suh-s.  1  (*.,  ii.) ;  s.  17,  suh-s.  1 ;  8.  53. 

A  tenant  for  life,  in  granting  a  mining  lease,  under  the  power  conferred 
upon  him  by  the  Settled  Land  Act,  1882,  may  reserve  an  acreage  rent 
with  a  minimum  rent  commencing  in  the  second  year  of  the  term  granted, 
and  increasing  year  by  year  during  the  early  part  of  the  term. 

The  lease  may  also  provide  for  the  cesser  of  the  minimum  rent,  when 
all  the  minerals  demised  have  been  paid  for  at  the  acreage  rent  reserved, 
and  may  also  contain  a  grant  of  a  way-leave  for  foreign  minerals  to 
continue  during  the  whole  term,  and  subject  to  a  nominal  rent  after  the 
cesser  of  the  minimum  rent. 

Decision  of  Byrne  J.  reversed. 

Summons  by  the  tenant  for  life  under  a  settlement  for  the 
determination  of  the  following  questions  : — 

(1.)  Whether  by  virtue  of  the  Settled  Land  Acts  he,  as  such 
tenant  for  life,  had  power  to  grant  a  lease  of  a  seam  of  coal 
under  an  estate  situate  at  Wickersley,  in  Yorkshire,  for  a  term 
of  sixty  years,  reserving  a  minimum  yearly  rent  not  com- 
mencing until  the  second  year  of  the  term  and  increasing  year 
by  year  until  the  fifth  year  of  the  term. 

(2.)  Whether  he  had  power  to  insert  in  the  lease  a  proviso 
for  the  cesser  of  the  minimum  rent  when  all  the  coal  demised 
by  the  lease  (except  such  parts  thereof,  if  any,  as  in  accordance 
with  the  provisions  of  the  lease  were  not  to  be  worked  or  paid 
for)  should  have  been  paid  for  at  the  acreage  rent  reserved  by 
the  lease. 

(3.)  Whether  the  lease  might  contain  a  way-leave  for  foreign 
coal  to  continue  after  such  cesser  as  aforesaid  at  a  nominal 
rent,  or  whether  a  substantial  rent  must  be  reserved  for  such 
way-leave,  and  whether  such  rent  could  be  made  to  commence 
upon  such  cesser. 

(4.)  If  any  of  the  above  questions  were  answered  in  the 
negative,  then  that  the  applicant  might  be  authorized  under 
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s.  10  of  the  Settled  Land  Act,  1882,  to  grant  such  lease  as  C.A. 
aforesaid.  1902 

"William  Aldam,  by  his  will  dated  December  18, 1884,  devised  aldam's 
his  real  estate  to  the  use  of  his  son  William  Wright  Warde  |^s™T 
Aldam  (the  applicant)  for  life,  with  remainder  to  the  use  of 
such  one  or  more  of  his  sons  or  daughters,  for  such  estates  in 
tail  or  any  lesser  estates  as  he  should  by  will  appoint,  and  in 
default  of  such  appointment  to  the  use  of  William  St.  Andrew 
Warde  Aldam,  the  son  of  the  appHcant,  for  life,  with  remainders 
over.  And  the  testator  declared  that  every  estate  for  life  under 
the  limitations  aforesaid  should  be  without  impeachment  of 
waste,  and  also  that  under  a  mining  lease,  whether  the  mines 
or  minerals  leased  were  already  opened  or  in  work  or  not, 
there  should  be  from  time  to  time  set  aside  as  capital  money 
arising  under  the  Settled  Land  Act,  1882,  two-thirds  of  the 
rent,  and  the  residue  of  the  rent  should  go  as  rents  and  profits. 

The  testator  died  on  July  27,  1890. 

The  appHcant  was  now  tenant  for  life  in  possession  under 
the  will,  and  his  son,  the  tenant  for  life  in  remainder,  was  an 
infant. 

On  February  13,  1900,  the  applicant  entered  into  an  agree- 
ment with  the  Dalton  Main  Collieries  Company,  Limited, 
whereby  he  agreed,  as  tenant  for  life  under  the  settlement 
created  by  his  father's  will,  to  lease  the  Barnsley  Thick  Seam 
of  coal  under  the  settled  estate  for  a  term  of  sixty  years  from 
January  1,  1898. 

The  material  clauses  of  the  agreement  were  as  follows  : — 
"  (3.)  The  royalty  or  acreage  rent  shall  be  at  the  rate  of  30^. 
per  foot  per  acre,  but  due  allowance  shall  be  made  for  bad, 
faulty,  or  unworkable  coal,  or  coal  so  thin,  or  so  cut  off  by 
faults  of  such  magnitude  that  it  cannot  be  worked  without 
loss.  The  lessees  shall  also  pay  a  similar  royalty  for  all  coal 
and  slack  other  than  the  Barnsley  Thick  Seam  got  in  the 
drifting  and  sold  off.  (4.)  The  minimum  or  certain  rent  is  to 
be  for  the  first  year  nil ;  for  the  second  year,  25.  6d.  per  acre ; 
for  the  third  year,  55.  per  acre ;  for  the  fourth  year,  IO5.  per 
acre ;  and  for  the  fifth  and  each  succeeding  year,  11.  per  acre. 
The  minimum  rent  shall  begin  to  be  paid  as  from  January  1, 
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C.A.      1899.    (6.)  Undergettings  may  be  made  up  at  any  time  during 
1902      the  term.    (7.)  When  all  saleable  coal,  except  such  parts  (if 
Aldam's    ^^J)       are  not  to  be  worked  or  paid  for,  shall  have  been 
e^tatT    worked  or  paid  for,  a  nominal  rent  of  10s.  shall  be  paid  for 
In  re.      the  remainder  of  the  term  in  substitution  for  the  royalty  and 
minimum  rents.    (9.)  No  way-leave  rent  is  to  be  paid  for  any 
other  part  of  the  Barnsley  Thick  Seam  of  coal  under  any 
other  land  in  the  parish  of  Wickersley.    (13.)  The  lessees  are 
to  commence  working  the  coal  with  all  reasonable  speed,  and 
to  work  the  seam  during  the  lease  with  all  reasonable  diligence, 
and  bring  to  the  surface  as  much  coal  as  can  reasonably  be  got 
with  proper  diligence." 

The  agreement  contained  no  other  express  provision  about 
way-leave,  but  there  was  a  stipulation  that  *'  all  other  usual 
conditions  and  covenants  in  leases  of  a  like  nature  which  the 
lessor  or  lessees  may  require  shall  be  embodied  in  the  lease." 

The  property,  the  subject  of  the  agreement,  consisted  of  a 
large  number  of  detached  pieces  of  land,  intermixed  with  the 
land  of  other  owners,  and  it  could  only  be  profitably  worked 
from  a  pit  situated  (like  that  of  the  intended  lessees)  on 
property  not  forming  part  of  the  settled  estate. 

In  consequence  of  doubts  raised  by  the  trustees  of  the  will 
for  the  purposes  of  the  Settled  Land  Acts,  this  summons  was 
taken  out  for  the  determination  of  the  above  questions. 

The  affidavits  filed  in  support  of  the  summons  (which  were 
uncontradicted)  shewed  that  it  was  usual  in  the  district  to 
charge  no  minimum  rent  during  the  first  year  of  a  lease  of 
mines,  and  also  to  charge  a  gradually  increasing  rent  in  the 
next  few  succeeding  years,  till  a  certain  limit  was  reached, 
which  was  always  below  the  value  of  the  probable  annual 
amount  of  coal  got,  and  that  this  was  reasonable,  having  regard 
to  the  great  initial  outlay  and  time  required  for  the  opening 
and  development  of  a  new  mine.  After  the  hearing  of  the 
appeal  had  commenced,  an  affidavit  was  (at  the  suggestion  of 
the  Court)  made  to  the  effect  that  the  rent  reserved  under  the 
proposed  lease  was  the  best  rent  which  could  be  obtained,  and 
that  it  would  be  beneficial  to  all  the  persons  entitled  under 
the  settlement. 
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John  Dixoji,  for  the  summons. 

L.  S.  Bristowe,  for  the  trustees  and  the  infant  tenant  for  life 
in  remainder. 

1901.  Nov.  20.  Byrne  J.  held,  for  the  reasons  mentioned 
in  the  judgment  of  the  Master  of  the  Kolls  and  of  Stirling  L.  J., 
that  the  lease  proposed  could  not  be  granted,  and  he  could  not 
sanction  the  lease  under  the  special  power  conferred  upon 
the  Court. 


The  order  as  drawn  up  contained  a  declaration : — 

"  (1.)  That  tlie  applicant  as  such  tenant  for  life  as  aforesaid  has  no  power 
to  grant  a  lease  as  aforesaid  reserving  a  minimum  yearly  rent  not  commencing 
until  the  second  year  of  the  said  term  and  increasing  year  by  year  until 
the  fifth  year  of  the  said  term  as  proposed.  (2.)  Assuming  there  is  no 
other  objection  to  the  proposed  lease,  the  applicant  has  power  to  insert 
in  such  lease  a  proviso  for  the  cesser  of  the  minimum  rent  when  all  the 
coal  demised  by  the  lease,  except  such  parts  thereof  (if  any)  as  in  accord- 
ance with  the  provisions  of  the  lease  are  not  to  be  worked  or  paid  for, 
shall  have  been  paid  for  under  the  terms  of  the  lease,  and  a  proviso  permitting 
undergettings  to  be  made  up  notwithstanding  the  determination  of  the  term, 
but  so  that  the  term  shall  determine  at  the  period  of  the  cesser  of  the  minimum 
rent.  (3.)  That  if  the  way-leave  for  foreign  coal  continues  after  the  cesser 
of  the  minimum  rent,  a  substantial  and  proper  rent  must  be  paid  for  such 
way-leave  after  such  cesser." 

W.  C.  D. 


C.  A. 

1902 
Aldam's 

i?ETTLEr> 

Estate, 
In  re. 


The  tenant  for  life  appealed, 
hearing  on  April  15,  1902. 


The  appeal  came  on  for      c.  A. 


Neville f  K,C.y  and  JoJm  Dixon,  for  the  appellant.  (1)    It  is 


(1)  The  following  are  the  material 
sections  of  the  Settled  Land  Act, 
1882  :— 

Sect.  6:  "A  tenant  for  life  may 
lease  the  settled  land,  or  any  part 
thereof,  or  any  easement,  right,  or 
privilege  of  any  kind,  over  or  in  rela- 
tion to  the  same,  for  any  purpose 
whatever,  whether  involving  waste  or 
not,  for  any  term  not  exceeding — 

"  (ii.)  In  case  of  a  mining  lease, 
sixty  years." 

Sect.  7 :  "  (1.)  Every  lease  shall  be 

Vol.  II.  1902.  £ 


by  deed,  and  be  made  to  take  effect  in 
possession  not  later  than  twelve 
months  after  its  date. 

"  (2.)  Every  lease  shall  reserve  the 
best  rent  that  can  reasonably  be  ob- 
tained, regard  being  had  to  any  fine 
taken,  and  to  any  money  laid  out  or 
to  be  laid  out  for  the  benefit  of  the 
settled  land,  and  generally  to  the  cir- 
cumstances of  the  case." 

Sect.  9  :  "  (1.)  In  a  mining  lease — 
"  (i.)  The  rent  may  be  made  to  be 
ascertainable  by  or  to  vary  according 
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C.  A.      submitted  that  the  learned  judge  has  taken  too  narrow  a  view 
1902      of  the  legislation  under  the  Settled  Land  Act,  1882.    That  Act 
Aldam's    was  intended  to  go  further  than  the  Settled  Estates  Act,  1877, 
eSate^    and  to  place  a  tenant  for  life,  as  regards  the  beneficial  deaHng 
In  re.      with  the  settled  land,  in  the  same  position  as  an  absolute 
owner. 

In  pursuance  of  the  power  given  by  the  Act,  the  tenant  for 
life  has  agreed  to  grant  a  mining  lease  for  sixty  years.  The 
first  question  is  whether,  in  reserving  a  minimum  rent,  he  can 
stipulate  that  it  shall  not  commence  until  the  second  year, 
reserving  no  rent  whatever  for  the  first  year.  It  is  contended 
that  he  can.  He  need  not  have  fixed  any  minimum  rent  at  all, 
though  he  has  in  fact  done  so  for  part  of  the  term ;  and  this  is 


to  the  acreage  worked,  or  by  or  accord- 
iDg  to  the  quantities  of  any  mineral 
or  substance  gotten,  made  merchant- 
able, converted,  carried  away,  or  dis- 
jjosed  of,  in  or  from  the  settled  land, 
or  any  other  land,  or  by  or  according 
to  any  facilities  given  in  that  behalf ; 
and 

"  (ii.)  A  fixed  or  minimum  rent  may 
be  made  payable,  with  or  without 
power  for  the  lessee,  in  case  the  rent, 
according  to  acreage  or  quantity,  in 
any  specified  period  does  not  produce 
an  amount  equal  to  the  fixed  or  mini- 
mum rent,  to  make  up  the  deficiency 
in  any  subsequent  specified  period, 
free  of  rent  other  than  the  fixed  or 
minimum  rent." 

Sect.  10  empowers  the  Court  to 
sanction  in  certain  cases  the  granting 
of  a  mining  lease  on  different  terms 
and  conditions. 

Sect.  11 :  "  Under  a  mining  lease, 
whether  the  mines  or  minerals  leased 
are  already  opened  or  in  work  or  not, 
unless  a  contrary  intention  is  expressed 
in  the  settlement,  there  shall  be  from 
time  to  time  set  aside,  as  capital  money 
arising  under  this  Act,  part  of  the  rent 
as  follows,  namely— where  the  tenant 


for  life  is  impeachable  for  waste  in 
respect  of  minerals,  three-fourth  parts 
of  the  rent,  and  otherwise  one-fourth 
part  thereof,  and  in  every  such  case 
the  residue  of  the  rent  shall  go  as  rents 
and  profits." 

Sect.  17:  "(1.)  A  sale,  exchange, 
partition,  or  mining  lease,  may  be 
made  either  of  land,  with  or  without 
an  exception  or  reservation  of  all  or 
any  of  the  mines  and  minerals  therein, 
or  of  any  mines  and  minerals,  and  in 
any  such  case  with  or  without  a  grant 
or  reservation  of  powers  of  working, 
way-leaves  or  rights  of  way,  rights  of 
water  and  drainage,  and  other  powers, 
easements,  rights,  and  privileges  for  or 
incident  to  or  connected  with  mining 
purposes,  in  relation  to  the  settled 
land,  or  any  part  thereof,  or  any  other 
land." 

Sect.  53  ;  "  A  tenant  for  life  shall, 
in  exercising  any  power  under  this 
Act,  have  regard  to  the  interests  of 
all  parties  entitled  under  the  settle- 
ment, and  shall,  in  relation  to  the 
exercise  thereof  by  him,  be  deemed  to 
be  in  the  position  and  to  have  the 
duties  and  liabilities  of  a  trustee  for 
those  parties." 
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in  accordance  with  the  practice  of  the  district,  for  the  evidence      c.  A. 
establishes  the  existence  of  a  custom  of  charging  no  minimum  1902 
rent  at  all  for  the  first,  second,  or  third  year  of  the  term.    The  aldam's 
object  of  that  is  to  enable  the  lessees  to  make  preparations  for  e^stat^ 
the  actual  working,  and  to  reheve  them  from  an  undue  burden 
of  rent  during  the  time  in  which  it  is  impossible  for  them  to 
get  the  coal.    If  they  should  happen  to  get  any  coal  the  first 
year,  they  would  pay,  not  any  minimum  rent,  but  so  much  rent 
for  the  coal  actually  gotten.    Minimum  rent  is  nothing  more 
than  rent  on  account :  when  the  lessee  pays  for  the  whole  coal 
gotten  in  one  year  and  the  total  sum  paid  exceeds  the  minimum 
rent,  he  is  released  from  payment  of  the  minimum  rent  on 
account.    By  the  will  in  this  case,  two-thirds  of  the  rent,  what- 
ever it  is,  have  to  be  retained  as  capital,  so  that  the  remainder- 
man's interest  is  well  guarded.    The  Act  does  not  attempt  to 
define  all  the  terms  of  a  mining  lease ;  it  insists  upon  certain 
provisions  and  leaves  the  rest  to  local  custom.    What  is  aimed 
at  in  s.  10  is  the  length  of  the  lease,  or  some  special  form 
of  rent. 

[Stieling  L.J.  The  pinch  of  this  case  is,  whether  you  are 
getting  "  the  best  rent  "  that  can  be  obtained ;  none  of  the 
affidavits  at  present  deal  expressly  with  that  point :  they  do 
not  say  that  the  best  rent  has  been  reserved,  or  how  it  was 
arrived  at.] 

Evidence  on  this  point  can  be  supplied  (1) ;  but  it  is  admitted 
that  this  is  a  reasonable  lease  and  beneficial  for  all  parties. 
The  reservation  of  a  way-leave  for  foreign  coal,  to  continue  after 
the  cesser  of  the  minimum  rent,  is  all  part  of  the  consideration : 
it  is  a  very  usual  provision  in  this  district.  Sect.  17  does  not 
seem  to  require  the  reservation  of  a  separate  rent  for  a 
way-leave. 

[Stieling  L.J.  Suppose  that  only  a  varying  rent  were 
reserved  and  no  minimum  rent,  and  that  the  lease  contained 
covenants  as  to  the  working  of  the  coal,  would  it  not  be  possible 
to  provide  by  the  covenants  for  a  progressive  working  without 
raising  the  rent?    So  that,  for  instance,  in  the  second  year 

(1)  An  affidavit  to  this  effect  was  (as  above  stated,  p.  4.8)  produced  before 
the  conclusion  of  the  argument. 
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C.A.      there  should  be  worked  so  much  coal  as  would  produce  the 
1902      minimum  rent  intended  for  that  year,  and  so  on.] 
Aldam's       Such  a  covenant  might  no  doubt  be  framed,  but  it  might- 
^statT        practice  be  impossible  to  fulfil  it.    The  other  lessors  would 
In  re.      no  doubt  iusist  upon  similar  covenants. 

[Stieling  L.J.  Liquidated  damages  for  breach  of  the 
covenant  might  be  provided.] 

That  would  not  be  a  rent,  and  the  lessor  could  not  distrain 
for  it. 

[Stieling-  L.J.  Without  infringing  the  rule  that  there 
must  be  a  fixed  minimum  rent,  you  could,  in  the  way  I  have 
suggested,  bring  about  the  same  result  as  is  here  aimed  at.] 

L.  S.  Bristowe,  for  the  trustees  of  the  settlement  and  the  infant 
remainderman.  The  questions  are  :  (1.)  "Whether  an  increasing 
minimum  rent  is  admissible  ?  (2.)  Whether  the  minimum  rent 
can  be  made  to  cease  after  a  fixed  time  ? 

The  cases  which  were  decided  before  the  Settled  Land  Act 
upon  leasing  powers  in  settlements  illustrate  the  principles  on 
which  the  Court  will  act  now  :  Lord  Mountjoy's  Case  (1) ;  Doe  v. 
Harvey  (2) ;  Hallett  to  Martin  (8) ;  Montgomery  v.  Charteris  (4) ; 
Sugden  on  Powers,  8th  ed.  pp.  785,  786 ;  Farwell  on  Powers^ 
2nd  ed.  pp.  624,  625.  These  authorities  do  not  lay  down  an 
arbitrary  rule  of  law,  but  are  based  on  justice.  The  principle 
is  that  it  would  not  be  just  that  part  of  the  payment  made  by 
the  lessee  for  the  enjoyment  of  the  demised  minerals  after  the 
termination  of  the  life  interest  should  be  received  by  the  tenant 
for  life. 

[Stieling  L.J.  The  coal  might  be  all  worked  out  during 
the  tenancy  for  life.] 

A  minimum  rent  is  not  necessarily  a  payment  in  advance  for 
the  coal  gotten.  There  is  a  demise  of  the  Barnsley  seam — of 
the  space  occupied  by  the  seam. 

[Collins  M.E.  It  is  essential  that  the  lessees  should  be 
able  to  get  the  other  coal  as  well  as  the  particular  pit  demised. 
The  object  is  to  give  them  time  to  receive  payment  for  the 
coal.    The  way-leave  has  no  relation  to  the  time  which  will 

(1)  (1589)  5  Eep.  3  b.  (3)  (1883)  24  Ch.  D.  624. 

(2)  (1823)  1  B.  &  C.  426 ;  25  R.  E.  444.  (4)  (1817)  5  Dow,  293. 
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he  occupied  in  getting  any  particular  piece  of  coal ;  it  relates  0.  A. 
to  the  time  which  will  be  required  for  carrying  out  the  whole  1902 
scheme.]  Aldam's 

The  tenant  for  life  could  not  grant  the  lease  at  all  without  eIta™ 
the  power  conferred  by  the  Act.    It  is  for  this  power  that  he  ^J^- 
has  to  pay  the  price  of  capitalizing  one-fourth  of  the  rent 
received  under  the  lease.    But,  when  that  price  has  been  paid, 
the  tenant  for  life  must  still  grant  the  lease  on  terms  which 
will  be  fair  as  between  himself  and  the  remainderman.  The 

best  rent  '*  must  be  a  uniform  rent,  unless  the  Act  authorizes 
a  varying  rent. 

[Stieling  L.J.  Your  argument  is  that  as  regards  the  way- 
leave  the  old  law  still  applies,  and  that  this  provision  that 
one-fourth  of  the  rent  shall  be  capitalized  applies  only  to  the 
coal  granted. 

Cozens-Hardy  L.J.  In  In  re  Gladstone  (1)  Lindley  M.K. 
«aid :  "The  Settled  Land  Act  was  intended  to  get  rid  of  a 
number  of  old  authorities,  and  to  enable  a  tenant  for  life  to  do  ^ 
that  which  he  could  not  have  done  before  the  Act.  I  do  not 
ihink  that  any  case  decided  before  the  Act  can  have  any 
application  to  the  present  case."] 

The  words  "  best  rent "  were  always  used  in  a  well-drawn 
leasing  power.  When,  as  in  the  present  case,  the  right  to 
occupy  the  space  demised  is  a  valuable  right  (independently  of 
the  coal  contained  in  that  space),  a  rent  ought  to  be  reserved 
for  it — something  in  the  nature  of  an  occupation  rent  as  long 
as  the  occupation  lasts.  It  ought  to  be  a  substantial  rent,  not, 
as  in  the  proposed  lease,  a  minimum  rent  of  10s. 

The  meaning  of  s.  17  is  that  a  way-leave  cannot  be  granted 
unless  a  mining  lease  is  being  granted  at  the  same  time ;  a 
way-leave  cannot  be  granted  separately.  Therefore  the  pay- 
ment for  the  coal  might  be  kept  separate  from  the  payment  for 
the  way-leave.  The  payment  for  the  coal  would  cease  when  it 
is  worked  out,  while  the  payment  for  the  way-leave  would  con- 
tinue. The  same  term  might  be  granted  for  each.  The  Act 
•does  not  expressly  say  that  there  must  be  a  separate  rent  for 
the  way-leave ;  but  it  would  not  be  fair  as  between  the  tenant 
(1)  [1900]  2  Ch.  101,  105. 
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C.  A.      for  life  and  the  remainderman  that  a  rent  should  be  paid  in  the 
1902      earlier  part  of  the  term  for  that  which  is  to  be  enjoyed  in  the 
Aldam's    latter  part.    If  the  payment  for  the  way-leave  is  included  in 
EstatT         payment  for  the  coal/then  payment  is  made  in  advance  for 
.  In  re.      that  which  will  probably  be  enjoyed  after  the  remainder  has 
fallen  into  possession.    The  meaning  of  a  "minimum  rent" 
was  explained  by  Erie  C.J.  in  Jego7i  v.  Vivian  (1),  when  he 
said:  "Beyond  the  royalty,  a  money  rent  is  usually  reserved. 
This  money  rent  is  some  security  that  the  mine  will  be  worked, 
as  it  is  a  dead  loss  if  no  coal  is  raised  ;  it  is  also  some  security 
that  the  duration  of  the  lease  will  be  limited  to  the  time  in 
.which  all  the  coal  will  be  raised,  because,  after  the  coal  is 
exhausted,  the  money  rent  is  again  a  dead  loss."    The  right 
to  occupy  the  space  demised  is  of  value  only  for  the  purpose  of 
the  way-leave. 

[Stieling  L.J.  You  say  that  the  remainderman  would  be 
deprived  of  the  valuable  right  of  obtaining  rent  for  the  way- 
leave  after  the  coal  is  worked  out  ?] 

That  would  be  the  effect  of  the  lease.  The  lessees  are 
purchasing  two  things:  (1.)  the  coal;  (2.)  the  right  to  carry 
foreign  coal  over  the  lessor's  land. 

[Collins  M.K.  The  Act  authorizes  the  reservation  of  an 
acreage  rent,  and  the  coal  might  be  all  worked  out  before  the 
remainder  falls  into  possession.] 

By  s.  53  the  tenant  for  life  is  placed  in  the  position  of  a 
trustee  for  the  other  persons  interested. 

Neville,  E.G.,  in  reply. 

Cur,  adv.  vult. 


May  5.  Coblins  M.E.  read  his  judgment  as  follows : — This 
is  an  appeal  from  the  decision  of  Byrne  J.  upon  certain  ques- 
tions as  to  the  validity  under  the  Settled  Lrand  Acts  of  certain 
provisions  in  an  agreement  for  a  mining  lease  entered  into  by 
the  tenant  for  life  under  ia  settlement  made  by  the  will  of 
William  Aldam,  deceased.  The  first  question  is  whether  the 
tenant  for  life  has  power  under  the  Act  to  grant  a  mining  lease 
for  sixty  years,  reserving  a  minimum  yearly  rent  not  com- 

(1)  (1865)  L.  K.  1  C.  P.  9,  34. 
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mencing  until  the  second  year  of  the  term,  and  increasing  year 
by  year  until  the  fifth  year  of  the  term.  This  question  the 
learned  judge  has  answered  in  the  negative.  [His  Lordship 
then  referred  to  the  above  sections  of  the  Settled  Land  Act, 
1882,  and  stated  the  effect  of  the  evidence  as  above  mentioned, 
and  continued  : — ] 

Byrne  J.  was  of  opinion  that  the  fact  that  no  minimum  rent 
was  reserved  in  the  first  year  was  fatal,  though  he  would  have 
been  satisfied  had  it  been  fixed  at  a  nominal  amount  only,  and 
saw  no  objection  to  the  graduated  scale,  provided  the  maximum 
rent  was  made  to  begin  in  the  fifth  year,  or  on  the  death  of  the 
tenant  for  life  if  he  died  before  that  date.  He  based  his  view 
on  this  latter  point  on  the  ground  that  by  the  will  a  second 
tenant  for  life  might  possibly  succeed  before  the  remainderman. 
I  cannot  agree  with  the  learned  judge  in  his  answer  to  the  first 
question.  The  Settled  Land  Acts,  as  the  learned  judge  admits, 
contain  no  provision  making  a  minimum  rent  obligatory  in  the 
first  year.  There  need  not  be  any  minimum  rent  at  all,  though 
there  is  power  to  reserve  one.  And,  while  there  need  be  no 
minimum  rent,  there  may  be  an  acreage  rent  according  to  the 
quantities  gotten,  which  might,  and  probably  would,  be  nothing 
in  the  first  year.  Whence  then  comes  the  obligation  to  reserve 
a  minimum  rent  in  the  first  year  if  one  is  reserved  at  all  ?  The 
epithet  "  fixed  "  does  not  create  it.  That  expression  is,  I  think, 
used  only  in  contradistinction  to  an  acreage  rent  fluctuating 
according  to  the  amount  gotten,  and  a  rent  would  be  fixed  " 
for  any  year  in  which  a  sum  defined  beforehand  was  reserved  as 
rent.  The  learned  judge  founded  his  view  upon  the  fact  that 
s.  4  of  the  Settled  Estates  Act,  1877,  permitted  a  peppercorn, 
or  any  rent  smaller  than  that  ultimately  made  payable,  to  be 
reserved  during  the  first  five  years  of  mining  and  building  leases, 
whereas  in  the  Settled  Land  Act,  1882,  though  there  is  such  a 
provision  as  to  building  leases  (s.  8),  it  is  not  extended  to 
mining  leases  in  s.  9.  But  in  the  earlier  legislation  building 
and  mining  leases  were  dealt  with  together  in  one  section ;  in 
the  present  Act  they  are  dealt  with  separately ;  and,  as  Mr. 
Neville  pointed  out,  a  peppercorn  may  well  have  been  treated 
as  strictly  applicable  to  a  building  lease  creating  the  true 


C.  A. 
1902 


Aldam's 
Settled 
Estate, 
In  re. 

Collins  M.R. 


56 


CHANCERY  DIVISION. 


[1902] 


C.  A.  relation  of  landlord  and  tenant,  but  as  inapt  in  the  case  of  a 
1902      mining  lease,  which  is  really  in  its  essence  rather  a  sale  at  a 

Aldam'k    price  payable  by  instalments  than  a  demise  properly  so  called. 

£atT  however  this  may  be,  I  think  the  provisions  of  the  Settled 

In  re.  Estatcs  Act  havc  very  little  bearing  on  the  construction  of  the 
Collins  M.R.    Settled  Land  Acts,  which,  as  was  explained  in  Bruce  v. 

Marquess  of  Aileshury  (1),  rest  on  a  very  different  principle. 
In  that  case  Lord  Macnaghten,  speaking  of  the  Settled  Land 
Act,  said  (2)  :  The  problem  was  how  to  relieve  settled  land 
from  the  mischief  which  strict  settlements  undoubtedly  did  in 
some  cases  produce,  without  doing  away  altogether  with  the 
power  of  bringing  land  into  settlement.  That  was  something 
very  different  from  the  task  to  which  Parliament  addressed 
itself  in  framing  the  Settled  Estates  Acts.  In  those  Acts  the 
Legislature  did  not  look  beyond  the  interests  of  the  persons 
entitled  under  the  settlement.  In  the  Settled  Land  Act  the 
paramount  object  of  the  Legislature  was  the  well-being  of 
settled  land.  The  interests  of  the  persons  entitled  under  the 
settlement  are  protected  by  the  Act  as  far  as  it  was  possible  to 
protect  them.  They  must  be  duly  considered  by  the  trustees 
or  by  the  Court  whenever  the  trustees  or  the  Court  may  be 
called  upon  to  act.  But  it  is  evident  I  think  that  the  Legis- 
lature did  not  intend  that  the  main  purpose  of  the  Act  should 
be  frustrated  by  too  nice  a  regard  for  those  interests."  A 
similar  observation  was  made  by  Lindley  M.E.  in  J?^  re  Glad- 
stone (3),  where  he  said  :  The  Settled  Land  Act  was  intended 
to  get  rid  of  a  number  of  old  authorities,  and  to  enable  a  tenant 
for  life  to  do  that  which  he  could  not  have  done  before  the  Act. 
I  do  not  think  that  any  case  decided  before  the  Act  can  have 
any  application  to  the  present  case."  Here,  on  the  evidence, 
the  stipulation  in  question  is,  from  a  business  standpoint, 
reasonable  and  proper,  if  the  best  price  for  the  coal  is  to  be 
realized,  and  can  clearly  be  no  disadvantage  to  the  remainder- 
man, even  if  that  were  the  paramount  consideration,  which  it 
is  not.  It  is,  I  think,  clear  on  the  evidence  that  this  agreement 
was  made  honestly  in  the  interest  of  all  parties,  and  the 

(1)  [1892]  A.  C.  356.  (2)  [1892]  A.  C.  364. 

(3)  [1900]  2  Ch.  105. 
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possible  difference  to  a  tenant  for  life  succeeding  before  the 
fifth  year  must  not  be  allowed  to  defeat  an  arrangement  which 
is  the  best  that  can  be  made  for  the  development  of  the  estate. 

Questions  2  and  3  are  as  follows  :  [His  Lordship  read  them.] 
The  learned  judge  has  treated  these  questions  together.  As  to 
the  first  of  them,  he  holds  that  the  proposed  cesser  of  the 
minimum  rent  can  only  be  permitted  provided  the  term  be  made 
to  determine  at  the  period  of  the  cesser  and,  as  to  the  second, 
that  a  substantial  rent  must  be  paid  for  the  way-leave  after  such 
cesser.  He  points  out  that  no  separate  rent  is  reserved  for  the 
way-leave,  and  that,  though  this  is  permissible  under  s.  17,  yet 
the  effect  of  the  provisions  referred  to  in  these  questions  would 
be  that,  if  all  the  coal  were  worked  out,  there  would  practically 
be  a  free  way-leave  for  the  rest  of  the  term,  payment  having 
been  already  made  for  it  in  the  rent,  and  that,  if  the  tenant  for 
life  were  to  live  till  all  the  coal  was  got  out,  the  remainderman 

would  for  the  residue  of  the  term  be  subject  to  the  burden 
of  the  way-leave,  without  getting  anything  but  a  nominal  pay- 
ment for  what  might  have  been  granted  for  a  very  substantial 
rent."  I  think  the  same  considerations  dispose  of  these 
difficulties.  On  the  evidence  it  would  seem  to  be  a  practical 
impossibility  to  deal  with  the  way-leave  in  any  other  way. 
The  coal  under  the  land  of  the  lessor  (which  consists  of 
scattered  plots)  is  only  a  small  part  of  a  seam  lying  under  the 
land  of  several  different  owners,  and  to  be  properly  developed 
under  modern  conditions  it  must  be  worked  as  part  of  a  larger 
whole.  The  provisions  in  the  lease  are  those  which  have  been 
found  to  be  the  most  workable  in  practice,  and  are  those  which 
are  in  general  use  in  the  district.  Every  special  or  unusual 
clause,  such  as  those  suggested  by  the  learned  judge,  would 
mean  a  fetter  put  on  the  development  of  the  estate,  and  would 
involve  a  diminution  in  the  rent  which  the  lessee  would  be 
prepared  to  give  for  the  coal.  The  consideration  given  by  the 
lessee  and  the  rights  he  obtains  in  return  are  all  part  of  one 
bargain,  and  the  fact  that  the  coal  under  the  lands  of  many 
different  owners  has  to  be  worked  as  part  of  one  enterprise,  as 
to  which  it  is  impossible  to  say  beforehand  how  and  in  what 
directions  it  is  to  be  most  economically  carried  out,  makes  it 
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essential  that  the  way-leave  for  foreign  coal  should  be .  co- 
extensive with  the  term.  By  a  provision  in  the  will  in  this 
case,  two-thirds  of  the  rent  are  to  be  set  aside  as  capital  moneys, 
instead  of  one-fourth,  which  is  all  that  the  statute  (s.  11)  exacts 
in  the  case  of  a  tenant  for  life  not  impeachable  for  waste,  and 
the  remaindermen  will,  therefore,  suffer  no  injustice.  It  is,  of 
course,  impossible  in  every  case  to  put  them  in  precisely  the 
same  position,  at  whatever  period  during  a  lease  the  tenant  for 
life  may  die,  but  prim^  facie,  where  a  substantial  proportion  is 
set  aside  when  received  for  the  benefit  of  the  remaindermen,  it 
is  best  for  all  parties  that  the  highest  obtainable  price  should 
be  secured  for  the  coal  and  the  way-leave,  even  though  in 
certain  contingencies  the  rent  should  drop  to  a  nominal  figure 
before  the  end  of  the  term.  It  seems  to  me  that  there  is 
nothing  in  the  statutes  to  vitiate  the  provisions  in  question, 
and  that  this  appeal  must  be  allowed. 


Stieling  L.J.  read  the  following  judgment : — In  dealing 
with  the  questions  raised  in  this  case,  it  must,  I  think,  be 
borne  in  mind  that  the  Legislature  has,  on  grounds  of  public 
policy,  considerably  increased  the  rights  which  tenants  for  Hfe 
of  real  estate  have  at  law.  The  alterations  are  very  striking 
in  the  case  of  mining  leases.  A  tenant  for  life  impeachable 
for  waste,  and  consequently  unable  at  common  law  to  work 
unopened  mines,  is  now  authorized  to  grant  a  mining  lease  of 
such  mines,  and  to  receive  for  his  own  use  one-fourth  of  the 
rent  reserved  by  the  lease.  It  is  also  to  be  borne  in  mind  that 
the  object  of  a  mining  lease  is  to  enable  the  lessee  to  remove 
for  his  own  benefit  the  minerals  demised,  and  widely  differs 
from  that  of  a  lease  of  a  portion  of  the  surface  where  the 
lessee  is  expected,  after  enjoying  the  use  and  occupation  of  the 
demised  property  for  a  term  of  years,  to  deliver  it  up  to  the 
lessor  in  the  same  state  and  condition  as  at  the  commencement 
of  the  lease.  The  rent  reserved  by  a  mining  lease  rather 
resembles  an  instalment  of  purchase-money  for  the  demised 
minerals  than  what  is  understood  by  rent  reserved  on  an 
ordinary  demise  of  the  surface. 

Sect.  7,  sub-s.  2,  of  the  Settled  Land  Act,  1882,  applies  to 
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all  leases  granted  under  the  Act,  whether  of  the  surface  or  of  C.  A. 
minerals.  Its  provisions  are  imperative,  and  require  the  best  1902 
rent  to  be  reserved  that  can  reasonably  be  obtained,  regard  being 
had  to  all  the  circumstances  of  the  case.  The  word  "rent" 
in  this  clause  includes  such  rents  or  roj^alties  as  are  authorized 
by  the  Act  to  be  reserved  in  mining  leases  :  see  s.  2,  sub-s.  10  (ii.).  Stirling 
In  determining  whether  the  best  rent  has  been  reserved,  the 
Court,  on  a  question  arising  between  the  tenant  for  life  on  the 
one  hand  and  the  trustees  of  the  settlement  and  beneficiaries 
on  the  other,  must  consider,  not  only  whether  it  is  the  best  rent 
which  could  be  obtained  as  between  an  absolute  owner  and  the 
lessee,  but  also  whether  it  is  such  regard  being  had  to  the 
interests  of  all  parties  entitled  under  the  settlement :  see 
Settled  Land  Act,  1882,  s.  53. 

Sect.  9  of  the  Act,  which  deals  with  mining  leases,  is  not 
imperative,  but  merely  permissive.  Sub-s.  1  (i.)  authorizes 
the  reservation  of  a  rent  varying  according  to  the  acreage 
worked  or  the  quantities  of  minerals  gotten.  Sub-s.  1  (ii.) 
authorizes  the  reservation  of  a  fixed  or  minimum  rent,  either 
with  or  without  power  for  the  lessee  to  make  up  deficiencies  in 
working  in  case  the  rent,  according  to  acreage  or  quantity,  falls 
short  of  the  fixed  or  minimum  rent.  It  is  not  disputed  that 
under  this  sub-section  a  varying  rent  may  be  reserved  without 
the  addition  of  a  fixed  or  minimum  rent ;  but  it  is  said  that,  if  a 
fixed  or  minimum  rent  be  reserved,  it  must  be  a  uniform  rent. 
This  does  not  appear  to  me  to  be  expressed  by  the  language  of 
the  sub-section,  on  which  (regard  being  had  to  the  policy  of 
the  Act)  I  do  not  think  that  a  narrow  construction  ought  to  be 
placed.  In  support  of  his  contention  the  learned  counsel  for 
the  respondents  referred  to  Lo7'd  Mountjoy's  Case  (1)  and  Doe  v. 
Harvey.  (2)  Both  were  cases  of  surface  leases  granted  under 
powers  very  much  more  limited  in  their  terms  than  those 
conferred  by  the  Settled  Land  Act,  1882.  I  assume,  without 
deciding,  that  these  cases  do  apply  to  surface  leases  granted 
under  the  powers  of  the  Settled  Land  Act,  1882,  except  where 
varying  rents  are  expressly  authorized ;  but  no  case  has  been 
cited  in  which  they  have  been  applied  to  fixed  or  minimum 
(1)  5  Eep.  3  b.  .    ,    (2)  1  B.  &  C.  426 ;  25  R.  R.  444. 
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0.  A.      rents  under  mining  leases  where  a  varying  rent  was  authorized. 

1902      It  was  also  pointed  out  that  in  s.  8,  sub-s.  2,  it  is  expressly 
Aldam's    provided  that  a  nominal  or  other  rent  less  than  the  rent 
e^statT    ultimately  payable  under  a  building  lease  might  be  reserved  for 
the  first  five  years  of  the  term,  while  s.  9  contains  no  such 
siiriingL.j.  provision.    The  answer  appears  to  be  that  such  express  pro- 
vision was  unnecessary,  for  sub-s.  1  (i.)  of  s.  9  authorizes  the 
reservation  of  a  rent  varying  with  the  actual  working,  and 
sub-s.  1  (ii.)  does  not  make  the  reservation  of  a  fixed  or 
minimum  rent  imperative. 

Having  regard  to  the  difference  already  pointed  out  between 
surface  and  mining  leases,  I  am  unable  to  see  good  ground  for 
holding  that  as  a  matter  of  law  the  fixed  or  minimum  rent 
referred  to  in  s.  9,  sub-s.  1  (ii.),  must  be  a  uniform  rent,  and 
Byrne  J.  was  of  this  opinion.  But  he  held  that  the  provision 
that  no  rent  should  be  paid  during  the  first  year  was 
unauthorized,  and  he  appears  to  have  considered  the  proposed 
arrangement  open  to  objection,  as  I  understand,  in  the  interests 
of  the  remaindermen,  and  particularly  of  the  infant  son  of  the 
tenant  for  life,  who  is  also  a  tenant  for  life. 

The  object  of  a  fixed  or  minimum  rent  is  two-fold  :  first,  to 
provide  a  specified  income  on  which  the  tenant  for  life  may 
rely;  and  secondly  (and  this  is  the  more  important  reason),  as 
a  security  that  the  mine  will  be  worked,  and  worked  with 
reasonable  rapidity:  see  the  remarks  of  Erie  C.J.  in  JegoriY, 
Vivian.  (1)  In  the  present  case  it  is  proposed  that  the  lessee 
shall  pay  no  rent  during  the  first  year,  and  rents  less  than 
that  ultimately  payable  during  the  second,  third,  and  fourth 
years.  If  the  fixed  or  minimum  rent  may  vary,  as  I  think  it 
may,  I  do  not  see  why  in  a  particular  year  it  may  not  be  nil. 
The  scheme  is  framed  as  it  is  in  the  view  that  during  the  first 
four  years  the  lessee  will  in  all  probability  be  under  the  necessity 
of  expending  large  sums  for  the  purpose  of  developing  the  coal- 
field, and  the  arrangement  is  both  reasonable  and  usual  as 
between  lessor  and  lessee.  Prima  facie,  as  between  tenant  for 
life  and  remainderman,  it  is  for  the  benefit  of  the  remainderman, 
for  the  less  the  dead  rent  paid  before  he  comes  into  possession, 
(1)  L.  E.  1  C.  P.  34. 
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the  smaller  will  be  the  deficiencies  in  working  to  be  made  up  C.  A. 
during  the  period  of  his  possession.  1902 

It  is  also  proposed  that  the  fixed  minimum  rent  shall  cease 
when  all  the  coal  has  been  worked  or  paid  for.  This  operates 
as  an  inducement  to  the  lessee  to  work  rapidly.  The  conse- 
quence may  be  that  the  workable  coal  will  be  exhausted  during  Stirling  l.j 
the  tenure  of  the  tenant  for  life,  and  thus  the  provision  may 
operate  to  the  disadvantage  of  the  remainderman.  In  the 
present  case  two  special  circumstances  are  to  be  regarded. 
First,  the  large  proportion,,  namely,  two-thirds,  of  rent  which 
the  settlor  has  directed  to  be  capitalized,  of  which  the  remain- 
derman will  have  the  benefit.  Secondly,  the  peculiar  nature 
of  the  property,  which  is  not  continuous,  but  is  made  up  of  a 
large  number  of  small  pieces  of  land  situate  amidst  the  pro- 
perties of  other  owners.  Such  a  property  cannot  be  advan- 
tageously worked  for  coal  by  itself :  it  must  almost  of  necessity 
be  worked  along  with  the  lands  of  other  owners,  as  is,  in  fact, 
proposed  to  be  done.  If  the  working  of  such  a  mineral  pro- 
perty be  too  long  delayed,  it  may  get  entirely  isolated  and 
becjome  workable  (if  at  all)  at  a  great  disadvantage.  It  seems 
to  me  that  these  circumstances  may  well  justify  the  proposed 
arrangements  as  between  tenant  for  life  and  remainderman, 
and  I  confess  I  cannot  see  that  the  circumstance  that  the  next 
remainderman  is  an  infant  tenant  for  life  necessarily  requires 
the  Court  to  hold  that  a  substantial  rent  ought  to  be  reserved 
during  the  first  year. 

A  further  point  remains  to  be  considered,  namely,  whether,  if 
the  way-leave  for  foreign  coal  continues  after  the  cesser  of  the 
minimum  rent,  a  substantial  rent  must  be  reserved  in  respect 
of  it. 

Now,  s.  17,  sub-s.  1,  of  the  Settled  Land  Act,  1882,  autho- 
rizes mining  leases  to  be  made  with  a  grant  of  (inter  alia) 
powers  of  working,  way-leaves  and  rights  of  way.  There  is 
nothing  in  the  section  which  requires  a  separate  rent  to  be 
reserved  in  respect  of  any  such  grant.  The  propriety  of  the 
reservation  of  a  separate  rent  must  depend  on  the  particular 
circumstances  of  the  case  under  consideration.    Here,  again, 
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c.'A.      the  nature  of  the  property  must  be  considered,  and  with  it 
1902      this  further  fact  (which  is  of  great  importance),  that  no  way- 
Aldam's    leave  rent  is  to  be  paid  to  the  owners  of  the  lands  through 
^statT    which  the  coal  demised  must  be  carried  in  order  to  reach  the 
surface,  so  that  the  lessees  are  enabled  to  give  a  larger  acreage 
Stirling  L.J.   rent  than  they  otherwise  would.    I  think  that  such  a  state  of 
things  may  well  justify  the  reservation  of  a  nominal  way-leave 
rent  after  the  cesser  of  the  minimum  rent. 

In  the  result,  therefore,  I  think  that  there  is  nothing  in  the 
proposed  lease  which  can,  as  a  matter  of  law,  be  held  to  violate 
the  requirements  of  the  Settled  Land  Act,  1882 — that  there 
should  be  reserved  the  best  rent  that  can  reasonably  be 
obtained,  regard  being  had  to  all  the  circumstances  of  the 
case,  and  that  due  regard  should  be  had  to  the  interests  of 
.  all  parties  entitled  under  the  settlement.  Whether,  in  fact, 
any  particular  lease  satisfies  those  requirements  must  depend 
on  the  evidence.  In  cases  of  this  sort  I  think  the  Court  ought 
not  to  rely  on  mere  general  statements  couched  in  the  language 
of  the  Act,  as,  for  example,  a  statement  to  the  effect  that  the 
rent  agreed  to  be  paid  is  the  best  rent  that  can  reasonably  be 
obtained,  regard  being  had  to  the  circumstances  of  the  case, 
but  should  require  the  material  circumstances  to  be  set  out, 
and  the  grounds  for  the  conclusion  arrived  at  stated.  In  the 
present  case  I  think  that  this  has  been  sufficiently  done.  For 
these  reasons,  and  also  for  those  given  by  the  Master  of  the 
Kolls,  I  think  the  appeal  should  be  allowed. 

Cozens-Haedy  L.J.  This  appeal  raises  questions  of  great 
importance  as  to  the  power  of  a  tenant  for  life  under  the  Settled 
Land  Act  to  grant  a  mining  lease.  In  considering  the  case  I 
think  I  am  entitled,  and  indeed  bound,  to  have  regard  to  the 
policy  of  the  Act  as  explained  by  the  House  of  Lords  in  Bruce 
V.  Marquess  of  Aileshiiry  (1),  and  not  to  narrow  or  cut  down 
the  language  used  in  the  Act  so  as  to  make  it  conform  to 
decisions  given  prior  to  the  Act  upon  powers  of  leasing  con- 
ferred by  other  instruments.    A  tenant  for  life  may  now  grant 

(1)  [1892]  A.  C.  356. 


2Ch. 


CHAN*CERY  DIVISION. 


63 


such  a  mining  lease  as  is  authorized  by  ss.  6,  7,  9,  and  17  of  C.A. 
the  Act,  even  though  the  lease  may  to  some  extent  prejudice  1902 
the  remaindermen,  provided  only  that  the  tenant  for  life  does  aldam's 
not  fail  to  comply  with  the  provisions  of  s.  53.  eItItT 

The  estate  in  question  comprises  about  340  acres  of  land  ^n^^- 
lying  in  scattered  plots,  the  coal  under  which  cannot  be  worked  j^^^^^l'j 

except  in  conjunction  with  the  coal  under  the  adjoining  and   

intermixed  lands.  It  is  proved  that  the  terms  of  the  agree- 
ment, to  which  I  must  refer  more  particularly,  are  such  as  are 
usually,  or  indeed  universally,  adopted  in  this  particular  mining 
district,  and  that  the  rent  is  the  best  rent  within  the  meaning 
of  s.  7,  sub-s.  2.  But  it  is  said  that  the  lease  is  not  autho- 
rized, because  it  reserves  a  minimum  or  certain  rent,  varying 
from  nothing  in  the  first  year  to  IL  per  acre  in  the  fifth  and 
succeeding  years,  and  because  no  special  way-leave  rent  is 
reserved,  although  the  way-leave  may  be  exercised  for  many 
years  after  the  whole  of  the  coal  has  been  won.  Byrne  J.  has 
held  these  objections  to  be  valid,  but  I  am  unable  to  accept 
this  view.  It  is  no  doubt  true  that  the  rent  must  be  the  best 
rent ;  but  s.  9,  sub-s.  1  (i.),  plainly  shews  that  the  rent  need  not 
be  uniform  throughout  the  term.  It  may  vary  according  to 
the  quantity  of  coal  got,  and  cease  when  all  the  coal  has  been 
got.  Sect.  9,  sub-s.  1  (ii.),  contemplates  that  there  may  or  may 
not  be  a  fixed  or  minimum  rent.  "When  once  it  is  estabHshed 
that  the  rent  is  the  best  rent  as  between  lessor  and  lessee,  I 
can  see  no  reason  why  the  minimum  rent,  which  need  not  be 
reserved  at  all,  should  not  begin  at  the  second  year  of  the 
term,  or  why  the  minimum  rent  should  necessarily  be  constant 
when  once  it  has  begun.  The  use  of  the  word  ''rent  "  in  the 
case  of  a  mining  lease  is  somewhat  misleading.  It  is  really 
purchase-money  for  coal  worked,  and  s.  11  provides  that  a 
certain  proportion  of  the  rent  shall  be  set  aside  as  capital 
money.  In  the  present  case  the  proportion  is  two-thirds. 
There  is  no  objection  to  the  clause  which  provides  that  what 
are  called  "  undergettings  "  may  be  made  up  at  any  time  during 
the  term.  Sect.  9,  sub-s.  1  (ii.),  contemplates  this.  The 
minimum  rent  is  not  fixed  on  a  descending  scale,  the  effect  of 
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which  might  perhaps  be  that  the  tenant  for  life  would  get  an 
advantage  over  the  remaindermen.  On  the  contrary,  there  is 
an  ascending  scale  from  the  second  year  to  the  fifth  year.  A 
minimum  rent  is  reserved  in  order  that  the  lessee  may  have 
a  strong  pecuniary  inducement  to  get  the  coal  with  reason- 
able speed  and  regularity.  It  is  really  a  part  payment  in 
advance  of  the  purchase-money.  And  it  is  not  easy  to  see 
how  the  remaindermen  can  be  damnified,  inasmuch  as  their 
proportion  of  all  money  so  paid  in  advance  is  secured. 

Mr.  Bristowe,  who  argued  the  case  with  great  ability,  relied 
upon  the  fact  that,  by  s.  4  of  the  Settled  Estates  Act,  1877,  a 
peppercorn  rent,  or  any  smaller  rent  than  the  rent  ultimately 
payable,  may  be  made  payable  during  any  part  of  the  first  five 
years  in  the  case  of  either  a  building  lease  or  a  mining  lease, 
and  that  though  this  provision  is  repeated  in  s.  8,  sub-s.  2,  of 
the  Settled  Land  Act  in  the  case  of  a  building  lease,  no  similar 
provision  is  found  in  s.  9  with  reference  to  a  mining  lease.  I 
am  not  impressed  by  this  difficulty.  I  decline  to  cut  down 
the  Settled  Land  Act  by  reference  to  the  Settled  Estates  Act, 
which  is  still  in  force.  I  think  the  Legislature  has  used 
language  which  rendered  it  unnecessary  in  the  case  of  a  mining 
lease  to  insert  any  such  provision. 

With  reference  to  the  way-leave,  it  seems  to  me  that  s.  17 
expressly  authorizes  the  grant  in  a  mining  lease  of  a  way-leave 
during  the  whole  of  the  term  of  sixty  years.  I  find  nothing 
requiring  a  separate  rent  to  be  reserved  in  respect  of  that  way- 
leave.  In  short,  the  mining  lease  must  be  looked  upon  as  a 
whole.  The  rent  or  purchase-money  is  payable  for  everything 
comprised  in  the  lease — i.e.,  for  the  coal  plus  the  way-leave» 
This  rent  or  purchase-money  may  vary  according  to  the  acreage 
worked.  The  rent  will  cease  when  all  the  coal  is  won,  or,  in 
other  words,  the  whole  purchase-money  will  then  have  been 
paid.  But  the  lessee  will  still  be  entitled  during  the  continuance 
of  the  term  to  enjoy  the  property  demised. 

In  my  opinion  the  order  of  Byrne  J.,  except  so  far  as  it 
provides  for  costs,  should  be  discharged,  and  an  order  made 
substantially  in  accordance  with  the  notice  of  appeal.  The 
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costs  of  all  parties  of  the  appeal  should  be  paid  out  of  capital 
money. 


The  terms  of  the  order  made  by  the  Court  of  Appeal  were 
as  follows : — 

This  Court  doth  order  that  the  said  order  dated  the  15th  January,  1902,  be 
discharged.  And  this  Court  doth  declare  that  by  virtue  of  the  Settled  Land 
A-cts,  1882  to  1890,  the  applicant  as  tenant  for  life  under  the  above-mentioned 
.settlement  has  power  to  grant  a  lease  of  a  seam  of  coal  under  the  above- 
mentioned  estate  for  a  term  of  sixty  years,  reserving  a  minimum  yearly  rent 
not  commencing  until  the  second  year  of  the  said  term,  and  increasing  year 
by  year  until  the  fifth  year  of  the  said  term.  And  this  Court  doth  declare  that 
he  has  power  to  insert  in  such  lease  a  proviso  for  the  cesser  of  the  said 
minimum  rent  when  all  the  coal  demised  by  the  lease,  except  such  parts 
thereof,  if  any,  as  in  accordance  with  the  provisions  of  the  said  lease  are  not  to 
be  worked  or  paid  for,  shall  have  been  paid  for  at  the  acreage  rate  reserved  by 
the  said  lease.  And  this  Court  doth  declare  that  such  lease  may  contain  a 
way-leave  for  foreign  coal  to  continue  after  such  cesser  as  aforesaid  at  a  nominal 
rent. 

And  it  is  ordered  that  the  costs  of  the  applicant  and  of  the  respondents  of 
the  said  order  and  of  and  occasioned  by  this  appeal  be  taxed  by  the  taxing 
master  as  between  solicitor  and  client ;  and  it  is  ordered  that  the  same  when 
•so  taxed  be  paid  and  retained  out  of  capital  moneys  comprised  in  the  said 
settlement. 

Solicitors  :  B,  F.  d  C.L,  Smithy  for  Ford  d  Warren,  Leeds, 

W.  L.  C. 
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WALTEES  V.  HAEEISON. 


May  10,  12. 
15. 


[1901    W.  2024.] 


Will — Construction — Oift  of  Residue  to  Members  of  a  Class  living  at  Period  of 
Distribution — Direction  for  Settlement  of  "  the  Share  "  of  one  of  the  Clas» 
— Death  of  Legatee  before  Period  of  Distribution. 

A  testatrix,  who  died  in  1854,  by  her  will,  made  in  1849,  directed  the 
income  of  her  residuary  estate  to  be  paid  to  her  sisters,  S.  and  C,  in  equal 
shares,  during  their  joint  lives,  or  until  one  of  them  should  marry  or  die> 
and  after  the  death  or  marriage  of  either,  then  to  the  other,  during  her 
life,  or  until  she  should  marry,  and  after  the  death  or  marriage  of  such 
surviving  or  last  marrying  sister  the  testatrix  directed  that,  subject  io 
trusts  which  she  declared  of  a  sum  of  lOOOZ.,  her  residuary  estate  should 
be  held  in  trust  for  all  or  such  one  or  more  of  her  brothers  and  sisters 
(except  her  sister  E.,  but  including  S.  and  C,  if  they  or  either  of  them 
should  marry)  who  should  be  living  at  the  death  or  marriage  of  such  sur- 
viving or  last  marrying  sister,  in  equal  shares,  if  more  than  one,  as  tenants 
in  common.  And  (after  providing  for  the  event  of  her  brothers,  or  either 
of  them,  being  dead,  or  either  of  her  sisters  S.  and  C,  having  previously 
married,  being  dead  at  the  death  or  marriage  of  such  her  surviving  or  last 
marrying  sister)  the  testatrix  directed  that  with  respect  to  "  the  share  "  of 
her  s'ister  H.  "  the  same  share  "  should  be  held  in  trust  to  pay  the  income 
thereof  to  her  during  her  life,  for  her  separate  use,  and  after  her  death  the 
capital  of  "  the  same  share  "  should  be  held  in  trust  for  her  child  or  children, 
as  she  should  by  deed  or  will  appoint,  and  in  default  of  appointment  in 
trust  for  and  to  vest  in  her  child  or  all  her  children,  if  more  than  one, 
being  sons  at  twenty- one,  and  being  daughters  at  twenty-one  or  marriage, 
and  if  more  than  one  in  equal  shares. 

At  the  date  of  the  will  the  testatrix  had  living  three  brothers  and  four 
sisters,  two  of  whom,  S.  and  C,  were  unmarried,  and  the  other  two,  E.  and 
H.,  were  married.  S.  and  C.  never  married.  C.  died  in  1900,  having  sur- 
vived all  her  brothers  and  sisters.  H.  died  in  1884.  She  had  had  four 
children,  all  of  whom  attained  twenty-one ;  but  they  all  died  before  C. 
Neither  the  brothers  nor  the  sister  E.  left  issue : — 

Held,  upon  the  construction  of  the  above  clauses,  coupled  with  other 
parts  of  the  will,  that  by  the  expression  "  the  share  "  of  H.  was  meant  an 
aliquot  part  of  the  estate  of  the  testatrix,  and  not  merely  the  share  which 
H.  would  have  taken  if  she  had  survived  her  sister  C,  and  that,  conse- 
quently, the  representatives  of  the  deceased  children  of  H.  were  entitled 
to  the  residue. 

Decision  of  Byrne  J.  reversed. 


In  re  Roberts,  (1885)  30  Ch.  D.  234,  In  re  Pinhorne,  [1894]  2  Ch.  276, 
and  In  re  Powell,  [1900]  2  Ch.  625,  considered. 

Appeal  from  the  decision  of  Byrne  J.  (1) 
The  question  arose  upon  the  construction  of  the  will  of 
Maria  Whitmore,  a  spinster,  who  died  in  1854. 

(1)  W.  N.  (1901)  146. 
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The  will  was  executed  in  1849.    At  the  date  of  its  execution  C.  A. 

there  were  living  three  brothers  and  four  sisters  of  the  testatrix.  1902 

Two  of  the  sisters,  Sophia  and  Catherine,  were  unmarried  ;  whitmore, 

the  other  two,  Elizabeth  Saltmarshe  and  Charlotte  Harrison,  ^'^ 


By  her  will  the  testatrix  directed  the  income  of  her  residuary 
estate  to  be  paid  to  her  sisters  Sophia  and  Catherine,  in  equal 
shares,  during  their  joint  lives  or  until  one  of  them  should 
marry  or  die,  and,  after  the  decease  or  marriage  of  either,  then 
to  the  other,  during  her  life  or  until  she  should  marry,  and,  after 
the  death  or  marriage  of  euch  surviving  or  last  marrying  sister, 
the  testatrix  directed  stocks  and  securities  of  the  value  of  1000^, 
to  be  held  upon  trust  to  pay  the  income  to  Elizabeth  Salt- 
marshe during  her  life,  and  after  her  death  the  capital  was  to 
be  held  on  trust  for  and  to  vest  in  Ellen  Catherine  Whitmore, 
on  her  attaining  twenty-one  or  on  her  marriage.  Subject  to 
these  provisions,  the  testatrix  directed  her  residuary  estate  to 
be  held  in  trust  for  all  or  such  one  or  more  of  her  brothers  and 
sisters  (except  Elizabeth,  but  including  Sophia  and  Catherine, 
if  they  or  either  of  them  should  marry)  who  should  be  living  at 
the  decease  or  marriage  of  such  surviving  or  last  marrying 
sister,  in  equal  shares,  if  more  than  one,  as  tenants  in  common 
and  not  as  joint  tenants.  Then  followed  this  proviso  :  Pro- 
vided always  and  I  hereby  direct  that,  if,  at  the  death  or 
marriage  of  such  my  surviving  or  last  marrying  sister  as  afore- 
said, my  brothers  William,  George,  and  James,  or  any  or  either 
of  them,  shall  be  dead,  or  either  of  my  sisters  Sophia  and 
Catherine  shall  be  dead  having  previously  married,  and  there 
shall  be  living  any  child  or  children  of  any  one  or  more  of  them 
so  dying  who  shall  then  have  attained  or  shall  afterwards  attain 
the  age  of  twenty-one  years,  or  who  shall  then  have  married  or 
shall  afterwards  marry,  such  child  or  children  shall  together 
and  per  stirpes  have  and  be  entitled  to  such  part  or  share  of 
my  said  trust  estates  and  funds  as  his,  her,  or  their  parent,  or 
respective  parents,  would  have  had  or  been  entitled  to,  if  such 
parent  or  parents  had  been  then  living.  And  I  declare  and 
direct  that,  with  respect  to  the  share  of  my  said  sister  Charlotte 
Harrison  of  and  in  my  said  trust  estates  and  funds,  the  same 
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O.A.  share  shall  be  held  in  trust  to  pay  the  income  thereof  to  her 
1902      during  her  life,  for  her  separate  inalienable  use,  and  after  her 

Whitmoee,  decease  the  capital  of  the  same  share  shall  be  held  in  trust  for 
In  re.  such  One  or  more  exclusively  of  the  other  or  others  of  her 
V.        children,  and  if  more  than  one  in  such  shares  and  subject  to 

Harbison,  g^^j^  conditions  and  restrictions  and  in  such  manner  as  the 
said  Charlotte  Harrison,  notwithstanding  her  coverture,  shall 
by  any  deed  or  deeds,  or  by  her  last  will  direct  or  appoint ; 
and,  in  default  of  any  such  direction  or  appointment,  or  so  far 
as  any  such  direction  or  appointment,  if  incomplete,  shall  not 
extend,  in  trust  for  and  to  vest  in  the  child,  if  only  one,  or  all 
the  children,  if  more  than  one,  of  the  said  Charlotte  Harrison, 
who,  being  a  son  or  sons,  shall  have  attained  or  shall  attain  the 
age  of  twenty-one  years  or  die  under  that  age  leaving  issue 
living  at  his  death  or  at  their  respective  deaths,  and  who,  being 
a  daughter  or  daughters,  shall  have  attained  or  shall  attain 
that  age  or  shall  have  married  or  shall  marry  under  that  age, 
and,  if  more  than  one,  in  equal  shares ;  and  in  the  event  of  no 
son  of  my  said  last-named  sister  living  to  attain  the  said  age  or 
dying  under  that  age  leaving  issue  living  at  his  death,  and  no 
daughter  living  to  attain  that  age  or  to  be  married  under  such 
age,  I  direct  that  the  same  share  shall  be  held  in  trust  for 
the  same  persons  as  shall  be  entitled  to  the  other  share  or 
shares  of  my  said  trust  estates  and  funds  and  in  the  same 
proportions." 

Neither  of  the  sisters  Sophia  and  Catherine  married. 
Catherine  died  in  1900,  having  survived  all  her  brothers  and 
sisters.  Charlotte  Harrison  died  in  1884.  She  had  had  four 
children,  all  of  whom  attained  twenty-one,  but  they  all  died 
before  Catherine  and  without  issue.  Neither  of  the  brothers  of 
the  testatrix  nor  her  sister  Elizabeth  Saltmarshe  left  any  issue. 

Byrne  J.  held  that,  as  Charlotte  Harrison  did  not  survive 
the  period  of  distribution,  she  did  not  take  any  "  share  "  in  the 
trust  fund,  and  that,  consequently,  her  children  and  their 
representatives  could  take  nothing,  but  there  was  an  intestacy. 
In  so  deciding,  the  learned  judge  followed  In  re  Boherts  (1),  and 
distinguished  In  re  PinJiorne  (2)  and  In  re  Powell.  (3) 

(1)  30  Ch.  D.  234.       (2)  [1894]  2  Ch.  276.      (3)  [1900]  2  Ch.  525. 
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The  representatives  of  the  deceased  children  of  Charlotte 
Harrison  appealed. 

Levettf  K.C.y  and  Leverson,  for  the  appellants.  There  is 
nothing  in  the  will  which  makes  it  necessary  that  the  children 
of  Charlotte  Harrison  should  survive  the  period  of  distribution 
in  order  that  they  should  take.  Her  "  share  "  is  dealt  with  in 
a  different  way  from  the  shares  of  the  other  brothers  and 
sisters  of  the  testatrix.  She  was  the  only  sister  who  had 
children,  and  her  share  is  treated  as  a  family  share.  The 
cases  which  were  relied  upon  for  the  respondents  do  not  apply. 
They  related  to  lapse  by  reason  of  death  before  the  testator. 
A  legatee  who  has  died  before  a  testator  never  had  anything 
but  a  spes  successionis.  Here  Charlotte  had  a  contingent 
share  immediately  after  the  death  of  the  testatrix. 

Younger f  K.C.,  and  IIo7i.  F.  Bussell,  for  the  next  of  kin  of 
the  testatrix.  The  settlement  made  by  the  will  upon  Charlotte 
and  her  children  is  not  a  settlement  of  a  share  or  aliquot  part 
of  the  estate  of  the  testatrix ;  it  is  only  a  settlement  of  the 
share  which  Charlotte  takes  ;  and  she  took  nothing,  because  she 
did  not  survive  the  period  of  distribution.  It  was  necessary 
that  she  should  be  alive  at  that  time  to  receive  the  share. 

[Cozens-Hardy  L.J.  You  must  contend  that,  even  if  all 
Charlotte's  four  children  had  been  living  at  the  death  of 
Catherine,  they  would  have  taken  nothing,  because  their 
mother  had  died  before  Catherine.] 

No  doubt  that  is  so.  But  on  the  other  construction  the  only 
persons  who  take  are  the  representatives  of  Charlotte's  children. 
On  either  construction  there  is  an  absurd  result.  Li  re 
Boberts  (1)  is  almost  exactly  on  all  fours  with  the  present  case. 
Indeed,  the  present  case  is  even  stronger.  In  Li  re  Boberts  (1) 
the  gift  was  to  named  persons  ;  here  it  is  a  class  gift.  In  re 
Pinhorne  (2)  and  In  re  Fowell  (3)  are  both  distinguishable. 

P.  M.  Walters,  for  the  trustees  of  the  will. 

Levett,  K,C.,  in  reply.  In  re  Boberts  (1)  is  distinguishable. 
In  that  case  the  gift  over  was  prior  to  the  settlement.  The 
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0.  A.  present  case  is  governed  by  In  re  Pinhorne  (1)  and  In  re 
1902      Powell.  (2) 


Whitmo::e,  Cur.  adv.  vult. 

In  re. 

^^ALTEIiS 

V.  May  15.    Stirling  L.J.  read  the  following  judgment  of  the 

Haerisoi^.  ^^^^^  (CoUins  M.E.  and  Stirling  and  Cozens-Hardy  L.JJ.)  :— 
The  question  in  this  case  arises  on  the  construction  of  the  will 
of  Maria  Whitmore — namely,  what  is  the  meaning  of  the 
words  "  the  share  "  in  a  clause  to  be  presently  examined.  To 
assist  us  in  answering  this  question  we  were  referred  to  three 
cases,  In  re  Boherts  (3),  In  re  Pinhorne  (1),  and  In  re  Powell  (2), 
in  all  of  which  the  same  two  words  had  to  be  construed.  The 
first  is  binding  on  us,  and  we  see  no  reason  to  doubt  that  the 
two  latter  were  well  decided.  But  the  wills  which  were 
the  subject  of  adjudication  in  all  of  them  differed  substantially 
from  that  with  which  we  have  to  deal,  and  in  these  circum- 
stances the  decisions  afford  little  assistance,  except  so  far  as 
they  lay  down  a  rule  or  principle.  We  can  find  none  laid 
down  except  this,  that  the  words  in  question  are  susceptible  of 
more  than  one  meaning,  and  that  in  ascertaining  the  sense  in 
which  they  are  used  the  whole  will  must  be  regarded.  It  may 
be  well,  however,  before  proceeding  further  to  recall  one  rule 
of  construction — namely,  that  which  was  laid  down  by  Lord 
Cranworth  in  Abbott  v.  Middleton  (4),  and  was  approved  by 
Lord  Cairns  L.C.  in  Bathurst  v.  Errington  (5)  :  "  Where  by 
acting  on  one  interpretation  of  the  words  used  we  are  driven 
to  the  conclusion,  that  the  person  using  them  is  acting  capri- 
ciously, without  any  intelhgible  motive,  contrary  to  the  ordinary 
mode  in  which  men  in  general  act  in  similar  cases,  there,  if  the 
language  admits  of  two  constructions,  we  may  reasonably  and 
properly  adopt  that  which  avoids  these  anomalies,  even  though 
the  construction  adopted  is  not  the  most  obvious,  or  the  most 
grammatically  accurate.  But  if  the  words  used  are  unambiguous, 
they  cannot  be  departed  from  merely  because  they  lead  to 
consequences  which  we  consider  capricious,  or  even  harsh  and 

(1)  [1894]  2  Ch.  276.  (3)  30  Ch.  D.  234. 

(2)  [1900]  2  Ch.  525.  (4)  (1858)  7  H.  L.  C.  68,  89. 

(5)  (1877)  2  App.  Cas.  698,  709. 
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unreasonable."  [His  Lordship  then  stated  the  provisions  of 
the  will  and  the  events  which  had  happened,  and  continued  : — ] 

It  is  to  be  observed  that  the  brothers  and  sisters  named  in 
the  earlier  clause  of  the  proviso  constitute  the  primary  objects  of 
the  bounty  of  the  testatrix,  in  this  sense,  that  they  are  to  take 
their  shares  absolutely,  if  they  survive  the  period  of  distribu- 
tion, while  their  children  are  only  secondary  objects  of  bounty, 
in  the  sense  that  they  take  nothing  unless  their  parents  die 
before  the  period  of  distribution. 

Then  follows  the  clause  relating  to  the  share  of  Charlotte, 
which  gives  rise  to  the  question  which  we  have  to  decide. 

The  present  contest  lies  between  the  legal  personal  repre- 
sentatives of  the  four  children  of  Charlotte,  and  the  next  of  kin 
of  the  testatrix.  For  the  former  it  is  contended  that,  by  the 
words  *'  the  share  "  of  Charlotte,  is  meant  an  aliquot  share  of 
the  estate  destined  by  the  testatrix  for  Charlotte  and  her 
children ;  for  the  latter,  that  the  share  intended  is  that  which 
under  the  prior  gift  would  have  come  to  Charlotte,  if  she  had 
survived  Catherine. 

Now  it  is  obvious  that  the  dispositions  in  favour  of  Charlotte 
and  her  children  differ  entirely  from  those  in  favour  of  the 
other  brothers  and  sisters.  Charlotte  takes  a  life  interest  only ; 
her  children  take  interests  in  remainder,  which  vest  in  the  case 
of  sons  on  their  attaining  twenty-one  or  dying  under  that  age 
leaving  issue  living  at  their  respective  deaths,  and  in  the  case 
of  daughters  on  their  attaining  twenty-one  or  marrying.  The 
interests  given  to  the  children  of  Charlotte  do  not  in  any  way 
depend  on  their  surviving  the  period  of  distribution.  The 
•children  are  no  longer  secondary,  but  they  are  primary,  objects 
of  bounty. 

It  is  said  that  "  the  share  of  my  said  sister  Charlotte  "  means 
^'  the  share  to  which  my  said  sister  Charlotte  will  be  entitled 
in  the  event  of  her  being  living  at  the  period  of  distribution." 
That  is  not,  however,  the  language  of  the  testatrix,  though  she 
had  used  such  language  in  the  immediate  context  where  she 
speaks  of  "  such  ....  share  ....  as  his,  her  or  their  parent,  or 
respective  parents,  would  have  had  or  been  entitled  to,  if  living." 
The  words  are,  no  doubt,  susceptible  of  that  meaning,  but  they 
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Walters 

V. 

Harrison. 


0.  A.  are  also  susceptible  of  another,  namely,  that  which  is  contended 
1902  for  on  behalf  of  the  legal  personal  representatives  of  the  four 
Whitmore,  children  of  Charlotte.  In  determining  which  is  to  be  preferred, 
we  are  entitled  to  look  at  the  consequences  of  the  different 
interpretations.  Now,  if  **the  share"  means  only  that  which 
Charlotte  would  take  in  the  event  of  her  surviving  the  period  of 
distribution,  this  result  would  follow — that,  if  Charlotte  had  died 
before  that  period  leaving  four  children,  who  all  attained  twenty- 
one  and  survived  the  period,  not  one  of  them  would  have  taken 
anything.  That  is,  the  children  of  Charlotte,  who  were  primary 
objects  of  the  bounty  of  the  testatrix,  would  have  been  in  a  less 
favourable  position  than  the  children  of  the  other  brothers  and 
sisters,  who  were  only  secondarily  objects  of  bounty.  We  think 
that  this  cannot  have  been  intended :  the  consequence  appears 
to  us  to  be  so  capricious  and  anomalous  as  to  call  for  a  different 
interpretation.  It  was  said  that  the  actual  result  is  no  less 
anomalous — namely,  that  the  whole  estate  goes  to  children  of 
a  sister  none  of  whom  survived  the  period  of  distribution, 
whereas  the  general  intent  of  the  testatrix  was  that  survivor- 
ship should  be  a  condition  necessary  to  sharing  in  the  estate. 
We  think,  however,  that  this  argument  ought  not  to  prevail,  as 
the  language  of  the  will  with  respect  to  the  conditions  under 
which  the  children  of  Charlotte  take  vested  interests  is  clear 
and  unambiguous. 

We  are  conscious  that  the  question  which  we  have  to  decide 
is  one  of  difficulty,  and  we  regret  that  it  is  our  misfortune  to 
differ  from  so  accurate  and  careful  a  judge  as  Byrne  J.  But, 
on  the  best  consideration  we  can  give,  we  think  that  the  appeal 
ought  to  be  allowed. 

Solicitors:  Upton,  Athey  d  Co.;  Hon.  Charles  Bussell; 
Walters  d  Co. 

W.  L.  C. 
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In  re  LONDON  AND  NOKTHEKN  BANK,  LIMITED.  c.a. 

HADDOCK'S  CASE. 
HOYLE'S  CASE. 

[00408  and  00410  of  1899.] 

Company — Winding-up — Private  Examination — Attendance  of  Solicitor  — 
Undertaking  not  to  Disclose — Companies  Acty  1862  (25  &  26  Vict,  c.  89), 
s.  115. 

The  examination  of  witnesses  in  the  winding-up  of  a  company  under 
s.  115  of  the  Companies  Act,  1862,  is  a  private  proceeding ;  therefore, 
where  a  witness  directed  to  be  examined  under  this  section  was  attended 
by  a  solicitor  who  also  represented  a  third  party  against  whom  an  action 
by  the  company  was  pending : — 

Held,  that  the  registrar  might  exact  from  the  solicitor,  as  the  condition 
of  his  being  allowed  to  be  present  at  the  examination,  an  undertaking 
not  to  disclose  to  any  one  without  the  leave  of  the  Court  any  information 
he  might  acquire  at  the  examination. 

Motion. 

This  was  an  application  by  the  Hquidator  of  the  London  and 
Northern  Bank,  Limited,  with  reference  to  a  ruHng  of  Mr. 
Begistrar  Hood  in  the  examination  before  him  of  a  witness 
under  s.  115  of  the  Companies  Act,  1862,  which  raised  the 
question  of  the  right  of  the  registrar,  or  other  the  person  con- 
ducting the  examination  under  this  section,  to  require  an 
undertaking  from  the  soHcitor  of  the  witness  not  to  commu- 
nicate any  part  of  the  evidence,  or  any  information  obtained 
during  the  examination,  to  any  other  person,  or  use  it  for  any 
purpose  except  for  the  re-examination  of  the  particular  witness. 
There  was  also  a  further  question  as  to  a  solicitor's  right  to 
claim  privilege.    The  facts  were  as  follows  : — 

The  London  and  Northern  Bank,  Limited,  before  going  into 
voluntary  liquidation,  commenced  an  action  against  George 
Newnes,  Limited,  claiming  90,000^.  damages  for  libel  contained 
in  a  paragraph  to  the  effect  that  the  bank  was  in  liquidation, 
for  which  George  Newnes,  Limited,  were  alleged  to  be  respon- 
sible. Shortly  afterwards  the  bank  passed  resolutions  for  a 
voluntary  winding-up. 
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C.A.         In  the  course  of  the  examination  of  one  J.  H.  Archer,  an 

1902      ex-manager  of  the  bank,  by  the  liquidator  under  s.  115  of  the 

Haddock's  Companies  Act,  1862,  it  transpired  that  certain  documents 

belonging  to  the  bank  were  in  the  possession  of  George 

HoYLE's    Newnes,  Limited  ;  the  liquidator  then  desired  to  examine  certain 
Case.  .  . 

  other  persons  with  a  view  of  discovering  further  facts,  either 

about  these  documents  or  others,  for  the  purposes  of  the 
liquidation,  and  he  obtained  an  order  for  the  private  examina- 
tion, under  s.  115,  of  a  Mr.  Haddock,  for  some  time  secretary 
of  the  bank,  and  Mr.  Hoyle,  solicitor  to  George  Newnes, 
Limited.  At  the  examination  of  Mr.  Haddock,  counsel  on 
behalf  of  the  liquidator  applied  that  Mr.  Hoyle,  the  solicitor 
for  the  witness,  should  not  be  present  during  the  examination, 
on  the  ground  that  he  also  was  summoned  as  a  witness  in  the 
matter;  and  Mr.  Hoyle  accordingly  withdrew.  Counsel  for 
the  liquidator  then  asked  that  Mr.  Hoyle's  managing  clerk,  an 
admitted  solicitor,  should  also  withdraw.  Counsel  for  Mr. 
Haddock  objected,  when  the  registrar  stated  that  he  would 
only  allow  Mr.  Hoyle's  managing  clerk  to  attend  on  condition 
that  he  treated  the  matter  as  entirely  private,  and  only  used 
the  information  obtained  from  questions  put  to  the  witness  for 
the  purposes  of  re-examination,  not  communicating  any  part 
of  the  information  thus  obtained  to  any  other  person  or  persons 
whatsoever  except  his  counsel,  and  he  required  an  undertaking 
in  these  terms  to  be  given.  Counsel  for  Mr.  Haddock  objected 
to  any  limitation  of  this  kind  being  imposed,  and,  as  the 
registrar  declined  to  allow  the  managing  clerk  to  be  present 
without  an  undertaking,  and  the  witness  was  advised  to  refuse 
to  answer  any  question  in  the  absence  of  his  solicitor,  the 
matter  was  referred  to  the  judge  for  his  consideration. 

The  further  facts  as  to  Hoyle's  case  were  as  follows  :  In  the 
course  of  the  examination  of  Mr.  Hoyle  as  to  certain  docu- 
ments belonging  to  the  bank  which  he  had  in  his  possession,  he 
was  asked,  "  From  whom  did  you  receive  these  documents  ?  " 
This  question  Mr.  Hoyle  declined  to  answer,  claiming  the 
privilege  of  a  solicitor;  and  on  this  point  he  was  supported 
by  the  registrar.  The  Hquidator  now  moved  to  discharge  this 
ruling,  and  both  questions  came  on  together  for  argument. 
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The  motion 
1902. 


was  heard  before  Byrne  J.  on  February  7, 


Tindal Atkinson yK.C.y  and  Stewart-Smithy  for  the  liquidator. 
Examinations  under  s.  115  are  in  the  nature  of  a  secret  pro- 
ceeding :  In  re  Greys  Brewery  Co.  (1) ;  and  though  the  witness 
is  entitled  to  have  a  solicitor  present  during  his  examination, 
still  the  solicitor  may  only  use  information  acquired  during 
this  time  for  purposes  of  re-examination :  In  re  Camhrian 
Mining  Co.  (2) ;  and  the  registrar  was  quite  right  in  the  cir- 
cumstances of  this  case  to  require  an  undertaking  from  this 
solicitor.  A  somewhat  similar  direction  seems  to  have  been 
made  in  In  re  London  and  Lancashire  Paper  Mills  Co.  (3) 

Muir  MacJcenzie,  and  Montague  Lush,  for  Haddock.  The 
witness  has  a  right  to  have  a  solicitor  present,  he  has  a  right 
to  choose  his  own  solicitor,  and  under  the  special  circumstances 
of  this  case  he  is  entitled  to  be  represented  by  Hoyle  or  his 
managing  clerk;  the  registrar  had  no  right  to  impose  any 
undertaking  on  this  solicitor  before  allowing  him  to  be  present. 
The  solicitor  is  entitled  to  be  present  and  to  take  notes  of  the 
proceedings  for  the  due  protection  of  his  client :  Li  re  Breech- 
loading  Armoury  Co.  (4)  To  do  otherwise  is  to  give  a  most 
unfair  advantage  to  the  liquidator. 

Tindal  Atkinson y  K.C.,  in  reply,  referred  to  the  Companies 
Winding-up  Eule,  November,  1895,  and  Li  re  Norwich 
Equitable  Fire  Insurance  Co.  (5) 

[The  following  cases  were  cited  with  reference  to  Hoyle's 
claim  of  privilege  :  Beg.  v.  Cox  (6),  Williams  v.  Quehrada 
Bailw'ay,  Land  aiid  Copper  Co.  (7),  and  Li  re  North  Australian 
Territory  Co.  (8)] 

Cur.  adv,  vult. 

March  6.  Byrne  J.  This  is,  in  effect,  an  application  by 
the  liquidator  of  the  company  to  overrule  what  has  been  done 
by  the  registrar  with  reference  to  the  solicitor  of  a  witness  who 

(1)  (1883)  25  Ch.  D.  400.  (5)  (1884)  27  Ch.  D.  515. 

(2)  (1881)  20  Ch.  D.  376.  (6)  (1884)  14  Q.  B.  D.  153. 

(3)  W.  N.  (1888)  63.  (7)  [1895]  2  Ch.  751. 

(4)  (1867)  L.  E.  4  Eq.  453.  (8)  (1890)  45  Ch.  D.  87. 
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O.A.      was  being  examined  under  s.  115  of  the  Companies  Act,  1862. 

1902      I  need  not  refer  to  the  authorities  which  have  been  cited. 
Haddock's  except,  perhaps,  In  re  Greys  Brewery  Co.  (1),  where  the  nature 
of  examinations  of  this  kind  is  thoroughly  dealt  with,  to  shew 
Hoyle's    how  much  an  examination  under  s.  115  differs  from  anything 

— '  in  the  nature  of  a  public  examination  ;  an  examination  under 
^^J^'  s.  115  is  entirely  private,  and  has  many  times  been  recognised 
to  be  so  by  the  Court.  The  Companies  Winding-up  Eule  of 
November,  1895,  provides  that  the  notes  of  the  deposition  of  a 
person  examined  under  s.  115,  or  any  order  of  the  Court,  before 
the  Court,  or  before  any  officer  of  the  Court,  or  person  appointed 
to  take  such  an  examination,  shall  not  be  placed  on  the  file  of 
proceedings,  or  be  open  to  the  inspection  of  any  creditor,  con- 
tributory, or  other  person,  except  the  official  receiver  or  liqui- 
dator, unless  and  until  the  Court  shall  so  direct ;  and  the  Court 
may  from  time  to  time  give  such  general  or  special  directions 
as  it  shall  think  expedient  as  to  the  custody  and  inspection  of 
such  notes,  and  the  furnishing  of  copies  of  and  extracts  there- 
from. That  goes  to  emphasise  the  importance  of  secrecy  in 
these  proceedings,  except  where  the  seal  of  secrecy  is  removed 
for  particular  purposes.  [After  shortly  stating  the  facts  and 
the  ruling  of  the  registrar,  his  Lordship  continued  : — ] 

Now,  it  has  been  argued  on  behalf  of  Mr.  Haddock  that, 
inasmuch  as  the  party  who  is  being  examined  under  s.  115  has 
a  right  to  be  represented  by  counsel  and  solicitor,  and  inas- 
much as  any  one  entitled  to  employ  a  solicitor  is  also  entitled 
to  chose  his  own  solicitor,  therefore — so  I  understood  the  argu- 
ment— a  witness  is  entitled  to  say,  "  I  will  be  represented  by  a 
solicitor,  and  I  will  be  represented  by  this  particular  soKcitor ; 
I  am  entitled  to  have  him  present,  and  no  other."  In  my  opinion 
that  is  putting  the  rights  of  a  witness  under  this  section  a 
great  deal  too  high.  It  is  true  that  it  has  been  admitted  that 
a  witness  has  a  right  to  be  represented  by  counsel  and  solicitor 
for  certain  purposes ;  but  it  has  never,  so  far  as  I  know,  been 
decided  that  a  witness  at  an  examination  of  this  private 
character  is  entitled  to  be  represented  by  a  solicitor  who  is  also 
the  solicitor  to  a  hostile  defendant  in  a  litigation  pending  by 

(1)  25  Ch.  D.  400. 
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the  liquidator,  and  who  also  declines  to  give  any  undertaking  C.  A. 
not  to  use  the  information  so  obtained  for  other  purposes.  1902 

There  is  an  old  authority  which,  though  decided  under  the  haddock's 
bankruptcy  jurisdiction,  throws  some  light  on  the  present  case, 
though  I  believe  at  that  time  it  was  not  considered  that  a  Hoyle's 

party  had  a  right  to  be  represented  at  all  by  counsel  or  solicitor :   " 

it  is  the  case  of  In  re  Toiosey.  (1)  In  that  case  counsel  for  the  ^^^^^ 
assignee  applied  to  the  Court  for  directions  under  these  circum- 
stances :  A  private  examination  was  going  on  relative  to  the 
estate  of  the  bankrupt ;  the  same  solicitor  who  had  appeared 
for  the  bankrupt  on  the  previous  day  now  appeared  for  a  witness 
under  examination,  and  was  instructing  his  counsel ;  that 
solicitor  had  refused  to  leave  the  room ;  the  commissioner  was 
therefore  asked  to  order  him  to  retire.  Mr.  Commissioner 
Goulburn  in  giving  judgment  said :  "If  the  Court  appoint  a 
private  sitting,  and  it  sees  good  reason  to  apprehend  that  the 
object  of  that  meeting  may  be  defeated  by  the  presence  of  a 
gentleman  who  is  both  solicitor  for  the  bankrupt  and  for  the 
witness,  it  may  order  such  person  to  withdraw." 

According  to  the  practice  in  the  registrar's  office  up  to  the 
present  time,  this  is  the  first  occasion,  so  I  am  told,  that  an 
objection  has  been  made  by  the  solicitor  of  a  witness  to  give  an 
undertaking  of  the  kind  required  in  this  case.  It  has  not  been 
the  practice  of  the  registrar  to  order  a  particular  solicitor,  or  a 
particular  solicitor's  clerk,  to  leave  the  room  if  he  is  willing  to 
give  an  undertaking  similar  to  the  one  required  in  this  case; 
but  I  think  the  registrar  is  justified,  if  the  solicitor  refuses  to 
give  the  required  undertaking,  in  directing  the  solicitor  to  leave 
the  room,  though  no  doubt  he  would  give  the  witness  under 
examination  an  opportunity  of  instructing  another  solicitor  if 
he  desired  to  do  so.  I  am,  therefore,  of  opinion  that  the 
registrar  was  right  on  this  occasion,  and  I  uphold  what  he 
has  done. 

[The  order  of  the  Court  was  (so  far  as  material)  as  follows  : — 

This  Court  doth  order  that  the  said  John  Daniel  Haddock  do  at  his  own 
expense  attend  before  the  registrar  (at  the  time  and  place  therein  mentioned) 


(1)  (1863)  9  L.  T.  613. 
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for  the  purpose  of  being  further  examined  and  of  answering  all  questions  that 
the  said  registrar  may  allow  to  be  put  to  him  on  behalf  of  the  said  liquidator. 
And  it  is  ordered  that  the  said  George  Hardman  Hoyle  is  not  to  be  allowed  to 
be  present  at  such  further  examination.  And  it  is  ordered  that  on  any  such 
further  examination  the  registrar  may  require  the  managing  or  other  clerk  of 
the  said  George  Hardman  Hoyle  either  to  withdraw  from  such  examina- 
tion or  to  give  his  undertaking  to  the  registrar  to  use  any  information  he  may 
acquire  at  such  examination  for  the  purpose  only  of  the  re-examination  of  the 
said  John  Daniel  Haddock,  and  not  to  disclose  or  allow  to  be  disclosed  to  any 
one  without  the  leave  of  the  Court  any  information  he  may  so  acquire,  and  at 
the  close  of  such  examination  to  forthwith  destroy  all  notes  taken  by  him  at 
such  examination.  But  the  said  managing  or  other  clerk  of  the  said  George 
Hardman  Hoyle  is  to  be  at  liberty  to  disclose  to  the  said  George  Hardman 
Hoyle  upon  the  said  George  Hardman  Hoyle  first  giving  a  similar  undertaking 
to  the  said  registrar.] 

With  reference  to  Mr.  Hoyle's  case  :  the  cases  that  have 
been  referred  to  in  the  argument,  that  privilege  cannot  be 
claimed  where  an  issue  of  fraud  is  raised  in  v^^hich  the  solicitor 
himself  is  charged  with  being  a  party,  appear  to  me  to  have 
no  bearing  upon  the  present  case.  All  that  has  happened  in 
the  present  case  is,  that  certain  documents  which  ought  to  have 
been  in  the  possession  of  the  bank  are  in  the  possession  of 
some  one  else,  and  apparently  by  reason  of  the  breach  of  faith 
of  some  of  the  servants  of  the  bank ;  but  up  to  the  present 
there  is  nothing  more  in  it,  and  I  do  not  see  that  there  has 
been  anything  to  deprive  Mr.  Hoyle  of  his  right  to  claim 
privilege,  which,  in  my  opinion,  was  properly  claimed,  and  this 
motion,  therefore,  fails. 
Leave  to  appeal  was  granted  to  both  parties. 

W.  C.  D. 

C.  A.        Haddock  appealed  from  the  first  part  of  this  judgment. 

There  was  no  appeal  by  the  liquidator  as  to  the  second  part. 
The  appeal  was  heard  on  April  23,  1902. 

Montague  Lush,  E.G.,  and  Muir  Mackenzie,  for  Haddock. 
A  witness  examined  under  s.  115  of  the  Companies  Act,  1862, 
is  entitled  to  be  attended  by  a  solicitor  and  to  select  the 
solicitor  who  is  best  able  to  protect  him,  and  the  solicitor 
ought  not  to  be  required  to  give  an  undertaking  which  will 
make  it  impossible  for  him  to  act.  The  order  for  this  examina- 
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tion  has  been  obtained  by  the  Hquidator  for  the  purposes  of  C.A. 

the  action  against  George  Newnes  &  Co.,  and  justice  can  only  1902 

be  done  in  the  hbel  action  if  each  side  is  allowed  to  get  at  the  haddock's 
truth  and  to  use  the  information  which  he  has.    The  Court 

has  a  discretion  to  make  this  examination  pubHc,  and  in  the  ^Jg^^'^ 

interests  of  justice  the  Court  ought  to  exercise  its  discretion   

in  this  case. 

Tindal  Athinsoriy  K.C.y  and  Stewart-Smith,  K.C.y  for  the 
liquidator. 


Collins  M.K.  This  is  an  appeal  from  a  decision  of  Byrne  J. 
affirming  the  course  taken  by  the  registrar  upon  an  examina- 
tion under  s.  115  of  the  Companies  Act,  1862.  [His  Lordship 
stated  the  facts,  and  continued : — ] 

The  ground  of  appeal  is  that  the  undertaking  exacted  by. 
the  registrar  from  Mr.  Hoyle's  managing  clerk  as  the  con- 
dition upon  which  alone  he  should  be  allowed  to  be  present 
at  the  examination  of  the  appellant  is  an  undertaking  which 
ought  not  to  be  enforced.  It  is  said  that  it  is  impossible  for 
the  appellant  to  be  adequately  protected  by  anybody  but  this 
particular  firm,  who  are  the  firm  of  solicitors  acting  for 
George  Newnes  &  Co.  in  a  litigation  between  the  liquidator 
and  them,  and  that  it  is  practically  impossible  for  any  other 
solicitor  to  be  so  conversant  with  all  the  facts  necessary  to 
protect  this  witness  in  the  examination,  and  that,  therefore,  if 
the  witness  is  to  be  protected  at  all,  he  ought  to  be  protected 
by  George  Newnes  &  Co.'s  solicitor,  and  not  by  an  independent 
soHcitor.  On  the  other  hand,  the  registrar  made  no  objection 
to  the  witness  being  protected  and  advised  by  a  totally  indepen- 
dent solicitor.  No  doubt  it  does  place  this  particular  soHcitor 
and  his  managing  clerk  in  a  difficulty,  if  they  are  to  carry  on 
at  the  same  time  the  litigation  of  Newnes  &  Co.  and  to  protect 
this  witness  without  allowing  what  they  have  heard  In  one 
capacity  to  affect  their  conduct  in  the  other.  However,  the 
right  of  the  witness  to  be  protected  on  this  inquiry  has  abso- 
lutely no  relation  to  the  rights  of  Newnes  &  Co.  in  this  litiga- 
tion; and  if  the  two  cannot  be  reconciled  when  the  same 
solicitor  is  the  chosen  representative  of  the  witness,  the 
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O.A.      witness  must  dispense  with  the  assistance  of  that  sohcitor. 

1902      That  is  the  net  result  of  it. 
Haddock's      This  proceeding  is  a  private  examination  which  the  Court 
sanctions  in  order  that  the  liquidator  may  obtain  the  necessary 
'^cIse'^    information  to  enable  him  to  proceed  in  the  winding-up,  and 

- —      for  many  reasons  it  is  most  undesirable  that  the  opposing  party 

 '  '   in  the  litigation  contemplated  by  the  liquidator  should  be 

allowed  to  be  present  at  a  proceeding  which  is  essentially  a 
proceeding  for  the  purpose  of  informing  the  officer  of  the  Court, 
and  the  Court,  what  course  ought  to  be  pursued.  It  is  not 
as  though  it  were  absolutely  and  finally  a  sealed  book  to  which 
the  opposing  litigant  can  never  get  access,  because  there  is 
machinery  whereby  the  Court  can  allow  the  result  of  this 
examination,  if  in  its  discretion  it  thinks  proper,  to  be  disclosed 
so  far  as  necessary.  That  is  to  be  found  in  the  rule  which  is 
called  the  Companies  "Winding-up  Kule  of  November,  1895. 
That  rule  provides  as  follows  :  "  (1.)  Notwithstanding  anything 
contained  in  the  Companies  Winding-up  Kules,  1890-1892,  the 
notes  of  the  depositions  of  a  person  examined  under  s.  115  of 
the  Companies  Act,  1862,  or  under  any  order  of  the  Court,  or 
before  any  officer  of  the  Court,  or  person  appointed  to  take 
such  an  examination  (other  than  the  notes  of  the  depositions 
of  a  person  examined  at  a  public  examination  under  s.  8  of  the 
Companies  (Winding-up)  Act,  1890),  shall  not  be  placed  on 
the  file  of  proceedings,  or  be  open  to  the  inspection  of  any 
creditor,  contributory,  or  other  person,  except  the  official 
receiver  or  liquidator,  unless  and  until  the  Court  shall  so 
direct,  and  the  Court  may  from  time  to  time  give  such  general 
or  special  directions  as  it  shall  think  expedient  as  to  the 
custody  and  inspection  of  such  notes,  and  the  furnishing  of 
copies  of  or  extracts  therefrom."  So  that  it  is  not  as  if 
George  Newnes  &  Co.  in  this  case  are  necessarily  shut  out 
from  teaming  anything  which  takes  place  on  this  examination, 
if  they  can  shew  that  it  might  be  really  material  to  their  litiga- 
tion and  that  they  have  a  right  to  see  it.  If  they  can  establish 
those. two  propositions,  the  rule  which  I  have  read  provides 
machinery  by  which,  in  a  proper  case,  they  could  get  at  what 
occurred  in  this  examination. 
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The  broad  question  before  us  here  is  whether  in  the  circum-  C.  A. 
stances  of  this  case  George  Newnes  &  Co. — because  that  is  the  1902 
substance  of  the  matter — have  any  reason  whatever  to  intervene  haudock', 
and  complain  that  the  registrar  has  exacted  as  a  condition  of 
the  witness  being  represented  by  this  particular  solicitor  that 
the  solicitor  should  undertake  to  safeguard,  what  is  essential  to 
this  procedure,  the  privacy  of  this  examination.  It  is  not  a 
public  examination,  and  it  is  not  intended  to  be  a  public 
examination,  and  the  whole  purpose  of  it  might  be  defeated  if 
the  public — in  this  case  an  opposing  litigant — v/ere  allowed  to 
be  present.  As  I  have  pointed  out,  there  is  machinery  which 
is  capable  of  being  used  to  prevent  any  unfair  advantage  being 
taken  by  information  being  obtained  by  the  liquidator  which 
might  be  very  material  to  the  litigant  against  whom  he  con- 
templates, or  is  actually  engaging  in,  litigation.  In  the  proper 
•circumstances,  under  proper  conditions  and  with  proper  safe- 
guards, there  is  no  doubt  that  access  may  be  had  to  that 
information. 

The  point  is  here  whether,  in  an  examination  under  s.  115, 
ipso  facto  the  solicitor  who  attends  to  protect  a  witness  is 
entitled  to  be  present  and  to  disclose  to  any  one  the.  information 
which  is  obtained  in  a  private  room,  at  a  private  hearing,  before 
the  officer  of  the  Court.  It  seems  to  me  that  the  order  of 
Byrne  J.  affirming  the  order  of  the  registrar  was  perfectly 
right,  and  that  we  should  not  be  justified  in  disturbing  it. 
The  order  itself  meets  any  difficulty  which  might  arise  in  the 
matter,  because  it  says  that  the  managing  clerk  must  give  an 
undertaking  to  the  registrar  not  to  disclose,  or  allow  to  be 
disclosed,  to  any  one  ''without  the  leave  of  the  Court"  any 
information  he  may  so  acquire;  so  that  the  Court  retains  a 
discretion  over  the  result  of  the  examination ;  and  if  a  proper 
case  were  made,  I  have  no  doubt  the  Court  would  see  its  way 
to  assist  any  party  who  had  a  right  to  know  what  took 
place  there. 

For  these  reasons  I  think  that  this  appeal  must  be  dismissed. 


Stieling  L.J.   I  am  of  the  same  opinion.   The  Legislature, 
by  s.  115  of  the  Companies  Act,  1862,  has  conferred  on  the 
Vol.  II.  1902.  G  1 
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Court  the  power  of  summoning  persons  before  it  who  can  give 
information  concerning  "  the  trade,  deaHngs,  estate,  or  effects 
of  the  company."  It  was  established  very  many  years  ago  that 
upon  such  occasions  it  was  right  that  the  person  summoned 
before  the  Court  should  have  the  assistance  of  counsel  and 
solicitor  if  he  desired  it.  The  examinations  which  take  place 
under  this  section  have  for  a  long  period — in  fact,  so  far  as  I 
know,  from  the  very  passing  of  the  Act  of  1862 — been  always 
treated  as  private  in  the  first  place.  Of  course,  a  private 
examination  is  open  to  abuse,  and  the  procedure  under  the 
section  ought  to  be  carefully  watched  to  see  that  the  process  is 
not  abused.  In  order  that  this  may  be  done,  before  an  order 
is  made,  the  sanction  of  the  registrar  is  required.  The  liqui- 
dator must  disclose  to  the  registrar  what  object  he  has  in 
seeking  this  information ;  and  the  registrar  upon  that  exercises 
his  discretion  whether  it  is  right  and  proper  that  an  order  for 
such  an  examination  should  be  made. 

In  the  present  case,  so  far  as  I  can  see,  the  registrar  has 
properly  exercised  his  discretion  with  reference  to  this  examina- 
tion. There  has  been  nothing  produced  to  shew  that  he  has 
acted  in  any  way  improperly  or  on  any  improper  grounds,  and 
he  has  satisfied  himself  that  it  is  desirable  that  Mr.  Haddock 
should  be  examined  with  reference  to  the  trade,  dealings, 
estate,  or  effects  of  the  company — what  in  particular  we  do  not 
know.  Mr.  Haddock  was  a  former  officer  of  the  company,  and 
presumably  he  knows  something  about  some  of  the  matters 
which  are  referred  to  in  the  section.  Upon  appearing  before 
the  registrar,  Mr.  Haddock  was  represented  by  counsel  and 
solicitors  who  happened  to  be  the  counsel  and  solicitors  of 
George  Newnes  &  Co.,  who  are  at  the  present  moment  in 
litigation  with  the  liquidator,  and  doubtless  one  may  infer 
from  what  has  taken  place  that  the  object  of  the  examination 
is  in  some  way  connected  with  that  litigation.  Here,  again, 
the  registrar  knows  all  the  facts  of  the  case,  and  he  was  of 
opinion  evidently  that  this  was  a  matter  as  to  which  it  would 
not  be  proper  that  George  Newnes  &  Co.  should  be  present :  they 
have  no  right,  according  to  the  rule  of  the  Court,  to  be  present, 
and  it  might  defeat  the  object  of  the  examination  if  they  were 
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present.    Then  he  is  met  by  this  difficulty,  that  the  counsel  C.A. 
and  solicitors  who  appear  for  the  witness  are  the  counsel  and  1902 
solicitors  of  George  Newnes  &  Co.,  and  that  they  may  disclose  haddock's 
the  proceedings  in  the  examination  to  George  Newnes  &  Co. — 
that  is,  they  may  for  the  purpose  of  the  litigation  use  the  infor-  Hoyle's 
mation  which  is  extracted  in  the  course  of  the  examination.    To  — 

prevent  that,  which  would  bring  about  exactly  the  same  result   

as  if  George  Newnes  &  Co.  were  themselves  present  in  person, 
he  has  imposed  certain  undertakings  upon  the  solicitors  and 
counsel,  and  the  question  is  whether  he  is  justified  in  so  doing. 

It  seems  to  me,  in  the  present  state  of  our  information,  that 
he  was  entirely  justified,  for  the  reasons  given  by  Byrne  J., 
and  that  we  ought  not  to  disturb  the  order.  At  the  same  time, 
I  think  it  would  be  the  duty  of  the  registrar,  in  further  prose- 
cuting this  examination,  to  take  great  care  that  it  is  not  abused. 
The  abuse  which  has  been  suggested  is  this.  It  appears  that 
there  is  a  great  controversy  going  on  between  the  liquidator 
and  George  Newnes  &  Co.  with  reference  to  the  production  of 
documents,  and  it  is  said  that  many  documents  have  been 
withheld  by  the  liquidator  from  discovery  in  the  action  which 
is  now  pending  between  the  company  in  winding-up  and 
George  Newnes  &  Co.  I  should  be  sorry  to  suppose  that  there 
was  any  real  foundation  for  such  a  charge  against  the  officer 
of  the  Court  who  is  conducting  this  litigation.  But  no  doubt 
there  is  the  possibility  that  some  difficulty  may  have  occurred. 

Now  it  is  said  on  behalf  of  George  Newnes  &  Co.  that  they 
ought  to  be  enabled,  if  a  document  is  produced  or  made  use  of 
in  this  examination,  to  bring  that  forward  in  any  future  pro- 
ceedings for  discovery,  so  that,  in  case  a  document  is  produced 
which  is  not  embraced  in  any  affidavit  which  has  hitherto  been 
made,  they  may  be  able  to  make  use  of  it  for  the  purpose  of 
getting  a  further  and  better  affidavit  of  documents.  If  there 
is  established  such  conduct  on  the  part  of  the  liquidator  as  is 
alleged,  I  should  be  willing  enough  to  help  them. 

But  are  they  shut  out  from  that  ?  I  cannot  see  that  they 
are.  At  the  present  time  we  know  nothing  of  what  is  going  to 
happen  in  this  examination  of  Mr.  Haddock.  Not  a  single 
question  has  been  asked  of  him,  and  we  do  not  know  to  what 
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precisely  the  examination  is  to  be  directed.  The  registrar  will 
in  the  ordina,ry  course  take  a  full  note  of  the  evidence,  and  that 
note  will  be  preserved  ;  and  if  it  occurs  to  George  Newnes  &  Co. 
or  their  advisers  that  they  may  properly  ask  for  the  disclosure 
of  any  part  of  it,  or  may  desire  to  know  what  ,  documents  were 
produced  or  any  documents  produced  in  the  course  of  it,  for 
any  proper  or  legitimate  purpose,  it  seems  to  me  that  it  is  open 
to  them,  either  under  the  leave  reserved  by  the  order  itself,  or 
under  the  jurisdiction  conferred  by  the  "Winding-up  Eule,  1895, 
to  make  an  application  to  the  Court  for  the  disclosure  of  part 
or  the  whole,  as  they  may  think  fit,  of  this  deposition  ;  and 
upon  any  such  application  the  Court  will  be  far  better  able  to 
judge  of  the  propriety  of  allowing  disclosure  than  it  can  be  in 
the  present  stage. 

In  these  circumstances  it  seems  to  me  that  the  order  ought 
not  to  be  disturbed. 

Cozens-Haedy  L.J.  I  agree.  It  must  be  recognised  that 
the  Legislature  has  put  the  liquidator,  after  a  company  has 
been  wound  up,  in  a  position  in  some  respects  more  favourable 
than  that  of  any  other  litigant.  The  Court  has  given  him 
power — not  an  absolute  power,  but  subject  to  the  control  of  the 
Court  itself — to  summon  before  itself  any  person  known  or 
suspected  to  have  in  his  possession  any  estate  or  effects  of  the 
company,  or  supposed  to  be  indebted  to  the  company,  or  any 
person  whom  the  Court  may  deem  to  be  capable  of  giving 
information  concerning  the  trade,  dealings,  or  effects  of  the 
company. 

That  is  a  power  which  is  not  an  absolute  power  in  the 
liquidator.  An  order  of  the  Court  has  to  be  obtained  and  the 
examination  takes  place  before  the  registrar,  himself  an  officer 
of  the  Court. 

By  the  rules  of  1892  (rule  3  (2.))  it  is  expressly  enacted  that 
these  examinations  of  persons  summoned  before  the  High 
Court  under  s.  115  shall,  unless  the  judge  of  the  High  Court 
shall  otherwise  direct,  be  held  before  the  registrar  in  chambers 
— that  is  to  say,  they  shall  be  held  in  a  place  to  which  the 
public  have  no  right  of  access.    Such  an  [examination  may  be 
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held,  not  merely  with  a  view  to  future  litigation,  but  with  a  C.  A. 
view  to  assisting  the  liquidator  in  litigation  which  has  been  1902 
already  commenced.  Ha^ck's 

When  that  is  once  admitted,  it  seems  to  me  that  it  would  be 
impossible  to  suppose  that  the  Court  would  allow  the  very  end  Hoyle's 

and  object  of  the  order  which  it  has  made  for  the  examination   

of  a  witness  to  be  defeated  by  permitting  the  opposite  party  to  ^^'^l.'k 
the  litigation  to  be  present.  This  information  is  information 
of  a  confidential  nature,  and,  since  the  rule  of  1895,  it  is  not  to 
be  put  on  the  file,  and  it  is  not  open  to  any  member  of  the 
public,  or  even  to  the  witness  himself,  without  some  order  of 
the  Court. 

Kegarding  this  appHcation  as  I  do,  as  in  substance  an  appli- 
cation by  George  Newnes  &  Co.,  the  defendants  to  the  libel 
action,  to  be  present  at  the  examination  of  this  witness,  I 
think  that  it  is  wholly  wrong,  and  that  the  view  taken  by  the 
registrar  and  by  Byrne  J.  is  quite  correct. 

Solicitors:  Helder,  Boherts,  Walton  d  Thomas^ for  Simpson 
d  Simpsoiiy  Leeds  ;  G.  H.  Hoyle. 

H.  B.  H. 
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[0098  of  1901.] 


April  26,  28. 


Company — Winding-up — "Surplus  Assets  — Loss  of  Capital — Profits  earned 
hefore  Winding-up — Dividend  not  declared — Rights  of  Preference  and 
Ordinary  Shareholders  inter  se. 

The  capital  of  a  trading  company  consisted  of  lOZ.  shares,  preference 
and  ordinary,  all  paid  up  in  full,  the  former  being  entitled  to  a  cumulative 
preferential  dividend.  The  articles  of  association  empowered  the  directors 
to  set  aside  out  of  the  profits  such  sums  as  they  thought  proper  as  a 
reserve  fund.  For  some  years  the  preferential  dividend  was  paid,  and  then 
for  three  years  the  business  was  carried  on  at  a  loss,  the  result  being  a  loss 
of  capital  to  the  amount  of  4346Z.  In  the  next  year  there  was  a  profit  of 
1675Z.  on  the  year's  trading,  but  the  directors  did  not  declare  a  dividend 
or  make  any  appropriation  of  that  sum.  The  company  went  into  volun- 
tary liquidation,  the  debts  were  all  paid,  and  the  capital,  to  the  extent  of 
11.  per  share,  was  returned  to  the  shareholders.  The  sum  of  1675Z. 
remained  in  the  hands  of  the  liquidator : — 

Held,  upon  the  construction  of  the  articles,  that  the  preference  share- 
holders were  not  entitled  to  have  this  sum  applied  in  paying  them 
dividends  for  the  four  years  in  which  they  had  received  none,  but  that  it 
must  be  divided  as  capital  rateably  among  all  the  shareholders. 

Decision  of  Wright  J.,  [1901]  2  Ch.  184,  affirmed. 

In  re  Bridgewater  Navigation  Co.,  [1891]  1  Ch.  155,  and  Bishop  v. 
Smyrna  and  Cassala  By.  Co.,  [1895]  2  Ch.  265,  considered  and 
distinguished. 

Appeal  from  the  decision  of  Wright  J.  (1) 

Crichton's  Oil  Company,  Limited,  was  registered  under  the 
Companies  Acts,  1862  to  1886,  on  ]\iarch  21,  1889. 

By  clause  5  of  its  memorandum  of  association,  "  The  capital 
of  the  company  is  40,000Z.,  divided  into  400  preference  shares  of 
lOZ.  each,  and  3600  ordinary  shares  of  lOZ.  each.  The  said 
preference  shares  shall  confer  on  the  holders  the  right  to  a  fixed 
accumulative  preferential  dividend,  at  the  rate  of  5Z.  per  cent, 
per  annum,  on  the  capital  paid  up  thereon,  subject  to  the 
provisions  of  the  company's  articles  of  association ;  and  any 
new  capital  may  be  issued  with  any  preferential,  deferred,  or 
special  rights  and  privileges  which  may  be  assigned  thereto,  by 
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or  in  accordance  with  the  regulations  of  the  company  for  the  c.  A. 
time  being."  1902 

Clause  6  of  the  articles  of  association  provided — (a)  that  the  crichton's 
owners  of  the  preference  shares  for  the  time  being  should  qq^^I^^^ 
''be  entitled  to  a  cumulative  preferential  dividend  at  the  in  re. 
rate  of  51.  per  cent,  per  annum,  payable  half-yearly  on  the 
1st  of  September  and  the  1st  of  March."  (b)  "  Provided  always 
that,  in  the  event  of  the  winding-up  of  the  company,  the 
surplus  assets  ....  shall  be  distributed  between  the  holders 
of  preference  shares  and  ordinary  shares,  according  to  the 
amount  paid  up  thereon ;  provided  always  that  if  the  cause  of 
winding-up,  within  a  period  of  five  years  from  March  1,  1889, 
shall  be  the  inability  of  the  company  to  carry  on  its  business 
at  a  profit,  the  preference  shares  shall  only  rank  for  any  surplus 
after  the  amount  paid  up  on  the  ordinary  shares  has  been 
returned  in  full  to  the  holders  of  the  said  ordinary  shares,  and 
after  the  holders  of  the  preference  shares  have  been  paid  in 
full  the  amount  credited  as  paid  up  thereon,  then  the  ordinary 
and  preference  shares  shall  rank  pari  passu  for  any  further 
surplus." 

By  clause  103,  "  The  directors  shall  be  intrusted  with  the 
following  powers,  namely,  power  (inter  alia)  ....  (14)  from 
time  to  time  to  set  aside  out  of  the  profits  of  the  company,  or 
otherwise,  such  sums  as  they  think  proper  as  a  reserve  fund  to 
meet  contingencies,  or  for  equalising  dividends,  or  for  repairing, 
improving,  and  maintaining  any  of  the  property  of  the  com- 
pany, for  redeeming  debenture  stock,  and  for  such  other 
purposes  as  the  directors  shall,  in  their  absolute  discretion, 
think  conducive  to  the  interests  of  the  company,  and  to  invest 
the  several  sums  so  set  aside  upon  such  investments  as  they 
think  fit,  subject  to  clause  4  hereof  "  (forbidding  the  purchase 
by  the  company  of  its  own  shares),  and  from  time  to  time 
deal  with  and  vary  such  investments,  and  dispose  of  all  or  any 
part  thereof  for  the  benefit  of  the  company,  and  to  divide  the 
reserve  fund  into  such  special  funds  as  they  think  fit,  with  full 
power  to  employ  the  assets  for  the  time  being  constituting  the 
reserve  fund  in  the  business  of  the  company,  and  that  without 
being  obliged  to  keep  the  same  separate  from  the  other  assets 
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c.  A.      of  the  company.    But  so  much  only  of  the  reserve  fund  as 
1902       represents  profits   shall  be  applicable   to  the  payment  of 
Cr™on's  dividends." 

Company       "  profits  of  the  company  from  time  to  time  avail- 

in  re.  able  for  dividends  shall,  subject  to  the  provisions  hereinbefore 
contained,  be  applicable,  First,  to  the  payment  of  the  fixed 
cumulative  preferential  dividend  on  the  preference  shares  in  the 
original  capital.  Secondly,  the  surplus  shall  be  applicable  to 
the  payment  of  dividends  on  the  other  shares  in  proportion  to 
the  capital  paid  up  thereon,  but  the  v^hole  or  any  part  thereof 
may  be  carried  to  reserve  or  otherwise  dealt  with,  as  the 
directors  with  the  sanction  of  the  company  in  general  meeting 
may  from  time  to  time  determine." 

110.  The  company  in  general  meeting  may  declare  a 
dividend  to  be  paid  to  the  members  according  to  their  rights 
and  interests  in  the  profits,  and  may  fix  the  time  for 
payment. 

"  111.  No  larger  dividend  shall  be  declared  than  is  recom- 
mended by  the  directors,  but  the  company  in  general  meeting 
may  declare  a  smaller  dividend. 

"  112.  No  dividend  shall  be  payable  except  out  of  the  profits 
arising  from  the  business  of  the  company.  .  .  . 

113.  The  directors  may  from  time  to  time  pay  such 
monthly  or  other  interim  dividends  as  in  their  judgment  the 
position  of  the  company  justifies.  ..." 

"  139.  If  the  company  shall  be  wound  up,  and  the  surplus 
assets  shall  be  insufficient  to  repay  the  whole  of  the  paid-up 
capital,  such  surplus  assets  shall,  subject  to  clause  6,  section 
be  distributed  so  that,  as  nearly  as  may  be,  the  losses  shall  be 
borne  by  contributories  in  proportion  to  the  capital  paid  up, 
or  which  ought  to  have  been  paid  up,  on  the  shares  in  respect 
of  which  they  are  contributories  at  the  commencement  of  the 
winding-up.  But  this  clause  is  to  be  without  prejudice  to  the 
rights  of  the  holders  of  shares  issued  upon  special  conditions." 

All  the  preference  shares  and  1804  of  the  ordinary  shares  were 
issued  and  were  fully  paid  up.  The  5  per  cent,  dividend  on 
the  preference  shares  was  duly  paid  up  to  February  28,  1896^ 
after  which  date  no  dividend  was  paid. 
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On  March  31,  1899,  there  was  a  debit  balance  on  profit  and  C.  A 
loss  account  of  4346Z.  3s.,  as  appeared  by  the  profit  and  loss  1902 
account  and  the  balance-sheet  of  that  date.  This  was  the  last 
balance-sheet  made  out  before  the  company  went  into  voluntary 
liquidation,  and  it  and  the  profit  and  loss  account  were  unani- 
mously adopted  at  the  ordinary  general  meeting  held  on 
August  9,  1899. 

At  an  extraordinary  meeting  held  on  June  7, 1900,  the  share- 
holders were  informed  that  negotiations  had  taken  place  as  to 
a  sale  of  the  company's  assets,  and  a  resolution  was  passed 
*'that  the  board  be  authorized  to  realize  the  whole  of  the 
assets  of  the  company  on  the  basis  of  a  payment  to  each  of 
the  shareholders,  preference  and  ordinary,  of  a  sum  equal  to 
71,  per  share."    This  resolution  was  subsequently  confirmed. 

An  arrangement  was  accordingly  entered  into,  through  the 
solicitors  of  the  company,  the  terms  of  which  were  embodied 
in  the  draft  of  an  agreement  between  the  company  and  a 
trustee  on  behalf  of  another  company  intended  to  be  formed,, 
providing  that  the  company  should  sell  to  the  intended  com- 
pany all  its  undertaking  and  assets  ''as  of  the  31st  March — 
1st  April,  1900,  except"  (amongst  other  things)  "  any  undivided 
net  profits  of  the  business  of  the  vendor  company  appearing  in 
the  balance-sheet  for  the  year  ending  March  31,  1900."  The 
amount  of  the  net  profits  was  not  stated,  but  the  draft  agree- 
ment provided  that  "  The  purchasing  company  shall  be  entitled 
to  receive,  get  in,  and  collect  the  net  profits,"  and  other  things, 
"  excepted  as  aforesaid  out  of  the  sale,  and  shall  (as  soon  as 
conveniently  may  be  after  the  balance-sheet  of  the  vendor 
company  as  at  the  31st  March,  1900,  shall  have  been  finally 
settled  and  audited  on  the  same  basis  as  the  previous  balance- 
sheets  by  Messrs.  Monkhouse,  Goddard  &  Co.)  " — the  auditors 
of  the  vendor  company — "  return  to  the  vendor  company,  as- 
representing  and  in  lieu  of  the  said  excepted  profits,  such  sum 
as  shall  appear  by  such  certified  and  audited  balance-sheet  to 
be  the  amount  of  the  aforesaid  undivided  net  profits  of  the 
vendor  company."  The  draft  further  provided  that  the  con- 
sideration for  the  sale  should  be  the  sum  of  15,428Z.,  or  such 
less  sum  as  should  "  appear  by  the  balance-sheet  of  the  vendor 


t90 


CHANCEEY  DIVISION. 


[1902] 


0.  A.      company  as  of  the  31st  March,  1900,  when  settled  and  audited 
1902      as  aforesaid,  to  be  the  net  value  of  the  property  and  assets  of 
Crichton's  the  vendor  company,  after  deducting  therefrom  the  liabilities  of 
Company  vendor  company  and  any  undivided  net  profits  of  the 

In  re.  business  of  the  vendor  company  appearing  upon  the  balance- 
sheet  for  the  year  ending  the  31st  March,  1900,"  but  adding 
thereto  a  sum  of  334:1.  3s. 

On  July  23,  1900,  the  shareholders  of  the  vendor  company 
passed  resolutions  that  the  agreement  (then  unexecuted)  should 
be  confirmed,  and  that  the  common  seal  of  the  company  should 
be  affixed  thereto ;  and  at  a  second  meeting  held  on  the  same 
day  the  company  passed  a  resolution  for  voluntary  v^inding-up. 
The  agreement  v^as  executed  on  August  3,  1900.  A  further 
profit  and  loss  account  and  balance-sheet  were  prepared  by 
the  auditors  and  certified  by  .them  on  August  7,  1900.  This 
profit  and  loss  account  shewed  the  profit  on  the  year  ending 
March  31,  1900,  to  be  the  sum  of  1675Z.  65.  11^?.  The  same 
amount  was  shewn  on  the  credit  side  of  the  balance-sheet, 
•and  was  there  deducted  from  the  loss  of  4346Z.  35.  above 
mentioned. 

The  resolution  for  voluntary  winding-up  was  confirmed  as 
a  special  resolution  on  August  8,  1900. 

The  purchase  having  been  completed,  the  preference  share- 
holders claimed  that  the  1675^.  6s.  lid.  should  be  employed  in 
paying  dividend  on  the  preference  shares  as  from  February  28, 
1896. 

The  ordinary  shareholders  claimed  that  this  sum  should  be 
'divided  rateably  among  all  the  shareholders. 

The  liquidator  took  out  a  summons  for  the  determination 
of  this  question  by  the  Court. 

Wright  J.  held  that  the  16151.  6s.  lid.  must  be  distributed 
in  the  manner  claimed  by  the  ordinary  shareholders. 

The  preference  shareholders  appealed. 

Dimhanij  for  the  preference  shareholders.  There  can  be 
no  "  surplus  assets  "  within  the  meaning  of  clauses  6  and  139 
of  the  articles  until  the  rights  of  the  two  classes  of  shareholders 
have  been  adjusted  inter  se.    Whatever  the  ordinary  meaning 
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of  that  term  may  be,  it  does  not  in  these  articles  mean  simply  0.  A. 

the  surplus  after  the  creditors  have  been  satisfied,  and  the  1902 

€Osts  of  the  liquidation  paid.     By  the  constitution  of  the  crichton's 

company  the  preference  shareholders  are  entitled — that  is,  ^, 

^  ^    ^  ^  ...  Company, 

they  have  a  right — to  a  cumulative  preferential  dividend  out  of  in  re. 
profits.  It  is  true  that  dividend  in  the  proper  sense  of  the  word 
■cannot  be  paid  now,  but  there  is  no  reason  why  this  sum  of 
1675Z.,  which  represents  profits  earned  in  the  last  year  of  the 
■company's  existence,  should  not  be  applied  now  in  accordance 
with  the  contract  with  the  preference  shareholders.  It  is 
true  that  the  directors  could,  if  they  had  thought  fit,  have 
<jarried  the  whole  of  the  amount  to  a  reserve  fund,  but,  if 
they  did  not  do  so,  the  preference  shareholders  would  have 
been  entitled  to  it  as  dividend  for  the  four  years  in  which  they 
jhad  received  none.  The  directors  cannot  now  exercise  their 
discretion,  and  the  mere  fact  that  no  declaration  of  dividend 
had  been  made  before  the  winding-up  can  make  no  difference  : 
In  re  Bridgewater  Navigation  Co.  (1) ;  Birch  v.  Cropper.  (2) 

It  is  submitted  that  the  true  proposition  is  this — when  at 
the  commencement  of  the  winding-up  of  a  company  there  is 
existing  a  sum  of  undivided  profits,  which  has  not  been  allo- 
cated in  any  other  way,  that  sum  remains  profits,  and  must  be 
applied  as  such  after  the  winding-up,  all  the  debts  of  the 
company  and  the  costs  of  winding-up  having  been  discharged. 
This  is  in  accordance  with  the  decision  of  Kekewich  J.  in 
Bishop  V.  Smyrna  and  Cassaba  By.  Co.  (3)  The  proviso  at 
the  end  of  clause  139  preserves  the  rights  of  the  preference 
shareholders,  whatever  they  may  be.  Surplus  assets "  in 
that  clause  means  surplus  assets  available  for  capital  purposes 
— that  which  remains  after  satisfying  all  outside  claims  and  the 
claims  of  the  preference  shareholders.  This  sum  of  1675Z.  is 
not  available  for  capital  purposes.  The  preference  shareholders 
have  a  higher  right  than  the  ordinary  shareholders ;  they  are 
entitled  at  once  to  their  preferential  cumulative  dividend  out 
of  profits,  subject  to  the  power  of  the  directors  to  set  aside  a 
i-eserve  fund  out  of  profits.    If  the  directors  do  not  exercise 

(1)  [1891]  1  Ch.l55;  [1891]  2  Ch.        (2)  (1889)  14  App.  Cas.  525. 
.317.  (3)  [1895]  2  Ch.  265. 
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C.  A.      that  power,  or  if,  as  now,  it  cannot  be  exercised,  the  right  of 
1902       the  preference  shareholders  to  their  dividend  remains. 
Cbichton's      [Stieling  L.J.    The  text-writers  treat  "  surplus  assets  "  as 
Company    ^^^^i^^g  prima  facie  that  which  remains  after  the  payment  of 
In  re.      dcbts  and  the  costs  of  winding-up.] 

That  does  not  conclude  the  question  as  between  different 
classes  of  shareholders.  Here  the  profits  belong  to  the 
shareholders,  provided  that  the  directors  do  not  apply  them 
otherwise. 

The  directors  might  have  declared  a  dividend  out  of  the 
profits  of  the  last  year,  notwithstanding  the  losses  in  the  four 
previous  years :  In  re  National  Bank  of  Wales  (1) ;  Dovey  v. 
Cory.  (2)  The  decision  of  Byrne  J.  in  In  re  Odessa  Water- 
works Co.  (3)  turned  upon  articles  which  were  very  different 
from  those  of  the  present  company.  In  that  case  the  provision 
in  favour  of  the  preference  shareholders  was  merely  negative, 
not  positive,  as  here,  and  they  were  not  entitled  to  a  cumulative 
dividend. 

Casself  for  the  ordinary  shareholders,  and 
Kirby,  for  the  liquidator,  were  not  called  upon. 

Collins  M.E.,  after  stating  the  facts,  continued : — The 
question  to  be  decided  depends,  as  it  seems  to  me,  upon  the 
construction  of  the  memorandum  and  articles  of  association  of 
the  company.  Clause  5  of  the  memorandum  gives  the  preference 
shareholders  a  right  to'a  fixed  cumulative  preferential  dividend 
of  5  per  cent.,  subject  to  the  provisions  of  the  articles  of 
^  association.    Clause  6  of  the  articles  provides  at  the  outset 

what  is  to  happen  (a)  while  the  company  is  a  going  concern, 
and  {b)  when  it  is  being  wound  up.  In  the  latter  event  the 
surplus  assets  are  to  be  distributed  between  the  holders  of 
preference  shares  and  ordinary  shares,  according  to  the  amount 
paid  up  thereon.  [His  Lordship  then  read  the  other  clauses 
of  the  articles  which  are  above  stated,  and  continued  : — ] 

This  being  the  scheme  which  regulates  the  rights  of  the 
different  classes  of  shareholders,  Mr.  Dunham  has  contended 


(1)  [1899]  2  Ch.  629.  (2)  [1901]  A.  C.  477. 

(3)  [1901]  2  Ch.  190,  n. 
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that,  there  being  this  sum  of  16751.  which  represents  profits  C.  A. 
earned,  that  is,  the  excess  of  income  over  expenditure,  between  1902 
March,  1899,  and  the  time  when  the  winding-up  commenced,  criohton's 
it  ought  to  be  distributed  among  the  preference  shareholders  as  qompany 
dividend.  He  is  met,  first,  by  this  difficulty — that  the  directors 
have  never  exercised  their  discretion  in  recommending  the  coiunsM.E. 
declaration  of  a  dividend,  and  no  doubt  after  the  commence- 
ment of  the  liquidation  they  could  not  do  so.  It  is  said,  how- 
ever, that  this  is  immaterial,  and  that  the  preference  shareholders 
would  have  had  a  right  to  a  dividend,  if  the  company  were  a 
going  concern,  and  the  directors  had  not  exercised  their 
discretion  in  carrying  the  1675Z.  to  a  reserve  fund,  and  that,  as 
the  directors  cannot  now  exercise  that  discretion,  the  preference 
shareholders  are  entitled  to  be  paid  out  of  the  fund  the  arrears 
of  dividends  in  former  years  in  which  no  dividend  was  declared. 
In  my  opinion,  that  argument  cannot  be  sustained.  Clause  6 
of  the  articles  distinguishes  between  what  is  to  be  done  while 
the  company  is  a  going  concern  and  what  is  to  be  done  when 
it  is  being  wound  up.  This  sum  ought,  I  think,  to  be  treated 
as  surplus  assets  "  within  that  clause,  the  meaning  of  "  surplus 
assets "  being,  as  I  think,  that  which  remains  after  all  the 
outside  liabilities  of  the  company  have  been  satisfied.  Then 
-comes  clause  139,  which  expressly  deals  with  the  distribu- 
tion of  surplus  assets,  and,  if  I  am  right  as  to  the  meaning  of 
"  surplus  assets,"  Mr.  Dunham  would  have  great  difficulty  in 
dealing  with  that  clause,  unless  the  final  proviso  has  the  effect 
of  excepting  the  preference  shareholders  from  the  previous  part 
of  the  clause.  Can  we  rely  on  the  proviso  for  that  purpose  ? 
He  says  that  the  preference  shares  were  issued  "  upon  special 
•conditions,"  and  that  there  can  be  no  "  surplus  assets  "  until  the 
claims  of  the  holders  of  those  shares  have  been  satisfied.  I 
think  that  would  be  giving  a  wrong  meaning  to  '*  surplus 
assets,"  and  I  cannot  see  any  ground  for  giving  to  that  term 
any  other  meaning  than  the  fund  which  remains  after  all  out- 
side claims  have  been  satisfied.  Does  then  the  proviso  at  the 
end  of  clause  139,  fairly  construed,  preserve  the  rights  of  the 
preference  shareholders  ?  What  are  their  rights  ?  If  the  com- 
pany had  been  a  going  concern  and  there  had  been  this  balance 
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of  income  over  expenditure  in  the  year,  what  right  would  the 
preference  shareholders  have  had  to  it?  Must  the  directors 
have  applied  it  in  payment  of  arrears  of  dividend  ?  Certainly 
not.  The  right  of  the  preference  shareholders  would  have 
been  subject  to  the  discretion  of  the  directors  as  to  the  applica- 
tion of  the  fund.  Can  this  circumstance,  that  the  directors 
have  had  no  opportunity  of  exercising  their  discretion,  give  the 
preference  shareholders  an  absolute  right  to  that  which  they 
might  not,  and  probably  would  not,  have  got  if  the  directors  had 
exercised  their  discretion  ?  I  think  it  cannot.  In  my  opinion, 
the  presumption  is  that  the  directors  would  not  have  applied 
this  sum  in  paying  a  dividend  to  the  preference  shareholders. 
But  it  is  not  necessary  to  go  so  far  as  that.  The  onus  is  upon 
the  preference  shareholders  to  shew  that  this  sum  is  available 
for  dividend,  and  this  they  have  not  done  and  cannot  now  do. 
Upon  the  construction  of  the  memorandum  and  articles,  I 
think  that  their  claim  fails,  and  that  the  decision  of  Wright  J. 
should  be  affirmed. 

Several  authorities  have  been  referred  to,  but  they  have  no 
direct  bearing  upon  the  question  now  before  us.  In  re  Bridge- 
loater  Navigation  Go.  (1),  so  far  as  it  goes,  is  an  authority 
against  the  claim.  The  articles  of  that  company  contained  a 
clause  (85)  which  was  very  strongly  in  favour  of  the  right  of 
the  shareholders  to  a  dividend  after  the  winding-up.  The 
capital  had  been  all  repaid  to  the  shareholders,  and  all  the 
outside  claims  had  been  satisfied,  and  the  question  was,  what 
was  then  to  be  done  with  the  surplus.  And  North  J.  was  only 
dealing  with  the  fact  that  no  dividend  had  been  declared  before 
the  winding-up,  having  regard  to  the  very  special  terms  of  the 
articles.  He  said  (2)  :  "  We  have  to  consider  what  the  rights 
of  the  shareholders  are,  although  no  balance-sheet  was  made 
up  by  reason  of  the  summary  determination  of  the  company, 
as  nearly  as  we  can  ascertain  those  rights,  by  reference  to  what 
they  would  have  been  if  the  business  had  continued  until  the 
end  of  the  year,  and  an  ordinary  balance-sheet  had  been  arrived 
at."  That  case  differs  from  the  present  case  in  its  most 
salient  points.  Eeliance  was  also  placed  on  the  decision  of 
(1)  [1891]  1  Ch.  155.  (2)  [1891]  1  Ch.  167. 
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Kekewich  J.  in  Bishop  v.  Smyrna  and  Cassaha  By.  Co.  (1),      c.  A. 
which  was  considered  by  Byrne  J.  in  In  re  Odessa  Waterworks  1902 
Co.  (2),  and  was  distinguished  by  him  from  that  case — a  dis-  CRicHTON'i 
tinction  which  was  quoted  and  adopted  by  Wright  J.  in  company 
his  judgment  in  the  present  case.    If  that  is  a  sound  distinction,  ^ 
it  shews  that  Bishop  v.  Smyrna  and  Cassaha  By.  Co.  (1)  has 
no  application  to  the  present  case.    If  it  is  not  a  sound  dis- 
tinction, I  prefer  the  decision  of  Byrne  J.    At  all  events, 
having  regard  to  the  special  terms  of  the  memorandum  and 
articles  in  Bishop  v.  Smyrna  and  Cassaha  By.  Co.  (1),  that 
case  cannot,  I  think,  be  an  authority  in  favour  of  the  present 
appellants. 

Stieling  L.J.  I  am  of  the  same  opinion.  This  company 
had  preference  and  ordinary  shares,  both  of  which  were  fully 
paid  up.  The  holders  of  the  preference  shares  were  entitled  to 
a  cumulative  preferential  dividend  of  5  per  cent,  per  annum 
upon  the  amount  paid  up  thereon,  so  long  as  the  company  was 
a  going  concern.  In  the  four  years  before  the  commencement 
of  the  winding-up  the  company  did  not  declare  any  dividend. 
In  the  first  three  of  those  years  the  expenditure  exceeded  the 
income,  so  that  there  was  a  loss  of  capital  amounting  in  the 
whole  to  4346^.  In  the  fourth  year  there  was  an  excess  of 
income  over  expenditure  amounting  to  1675Z.  The  question  is, 
whether  that  sum  of  1675/.  ought  to  go  to  the  preference  share- 
holders, or  whether  it  ought  to  be  divided  as  surplus  assets 
among  all  the  shareholders,  preference  and  ordinary,  rateably. 
The  rights  of  the  preference  and  ordinary  shareholders  are  a 
matter  of  bargain  between  them,  and  are  defined  by  the  con- 
tract which  created  them.  That  contract  is  contained  in  the 
memorandum  and  articles  of  association  of  the  company. 
By  clause  5  of  the  memorandum  and  clause  6  of  the  articles 
the  holders  of  the  preference  shares  were  entitled  to  a  cumula- 
tive preferential  dividend  of  5  per  cent.  A  dividend  means 
prima  facie  a  payment  made  to  the  shareholders'] while  the 
company  is  a  going  concern ;  after  the  commencement  of  a  wind- 
ing-up dividend  is  no  longer  payable.    Prima  facie,  therefore, 

(1)  [1895]  2  Ch.  265.   -  (2)  [1901]  2  Ch.  190,  n. 


CHANCEEY  DIVISION. 


[1902] 


C.  A.  the  right  of  the  preference  shareholders  was  limited  to  the 
1902       payment  of  a  preferential  dividend  while  the  company  was 

Ceichton's  ^  going  concern.    Clause  6  of  the  articles  provides  (5)  what  is 

Company         happen  in  the  event  of  the  winding-up  of  the  company, 
In  re.      namely,  that  the  "  surplus  assets"  are  to  be  distributed  between 

Stirling  L.J.  the  holdcrs  of  preference  shares  and  ordinary  shares  according 
to  the  amount  paid  up  thereon.  Prima  facie  I  think  "  surplus 
assets "  means  that  which  remains  after  all  claims  of  the 
creditors  of  the  company  and  the  costs  of  the  winding-up  have 
been  paid.  In  the  present  case  there  has  been  a  loss  of  capital, 
•and  this  sum  of  1675Z.,  the  excess  of  the  income  over  expendi- 
ture in  the  last  year  of  the  company's  trading,  is,  I  think, 
"  surplus  assets,"  and  ought  to  be  dealt  with  as  provided  by 
dause  6.  The  other  material  clause  of  the  articles  is  clause  139. 
[His  Lordship  read  it.]  There  again  I  think  surplus  assets  " 
means  that  which  remains  after  all  outside  claims  have  been 
-satisfied.  But  this  clause  is  to  be  without  prejudice  to  the 
rights  of  the  holders  of  shares  issued  upon  special  conditions." 
If,  therefore,  the  preference  shareholders  possess  any  special 
rights,  effect  must  no  doubt  be  given  to  them.  What,  then, 
are  their  rights  ?  Their  rights  are  defined  by  clauses  6  and 
108.  Clause  108  does  not  give  the  preference  shareholders 
any  claim  upon  the  profits  simply,  but  only  upon  the  profits 
"  available  for  dividends."  For  reasons  to  be  presently  given  I 
am  not  prepared  to  hold  that  this  sum  of  1675Z.  is  really  profit 
at  all,  but,  assuming  that  it  is,  still  the  preference  shareholders 
have  to  shew  that  it  is  "  available  for  dividends."    All  that 

f  Mr.  Dunham  can  say  is  that  it  might,  if  the  directors  had  so 

■thought  fit,  have  been  made  "  available  for  dividends."  This 
has  not  been  done,  and  therefore,  upon  the  construction  of  the 
memorandum  and  articles,  I  think  the  decision  of  the  learned 
judge  was  right. 

I  wish  to  add  a  few  words  about  what  was  said  by  North  J. 
in  In  re  Bridgewater  Navigation  Co.  (1)  In  that  case  there 
had  been  no  loss  of  capital,  and  in  the  year  before  the  winding- 
up  profits  had  been  earned  which  had  not  been  divided.  The 
language  of  the  articles  of  association  was  very  different  from 
(1)  [1891]  1  Ch.  155. 
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that  of  the  articles  in  the  present  case.  In  that  case  clause  83  C.  A. 
said  that  "  No  dividend  shall  be  paid  except  out  of  the  profits  1902 
of  the  company  arising  from  the  business  of  the  company,  as 
shewn  upon  the  balance-sheet,  which  shall  from  time  to  time 

have  been  examined  and  passed  by  the  auditors."    Clause  86   

empowered  the  directors  to  pay  an  interim  dividend.  Clause  85  -^tiruag  l.j 
provided  that,  subject  to  the  power  of  the  directors  to  set  aside 
out  of  the  profits  a  reserve  fund,  &c.,  "  the  entire  net  profits  of 
each  year  shall  belong  to  the  holders  of  the  shares  of  the 
company,  and  be  divided  pro  rata  upon  the  whole  paid-up 
share  capital  of  the  company,  and  the  directors  may,  with  the 
sanction  of  the  company  in  general  meeting,  declare  a  dividend 
to  be  payable  thereout  on  the  shares  in  proportion  to  the 
amounts  paid  up  thereon."  And  North  J.  said  (1)  :  *'In  my 
opinion,  the  preparation  of  a  balance-sheet  is  not  of  the  essence 
of  the  matter  at  all.  "We  have  to  consider  what  the  rights  of 
the  shareholders  are,  although  no  balance-sheet  was  made  up 
by  reason  of  the  summary  determination  of  the  company,  as 
nearly  as  we  can  ascertain  those  rights,  by  reference  to  what 
they  would  have  been  if  the  business  had  continued  until  the 
end  of  the  year,  and  an  ordinary  balance-sheet  had  been 
arrived  at."  The  learned  judge  then  referred  to  clause  85, 
which  was  very  different  from  any  clause  in  the  articles  with 
which  we  have  now  to  deal,  and  he  said  :  Now,  at  the  end  of 
the  year,  whatever  profits  there  were  available  for  division  would 
have  been  divided  by  the  directors.  They  would  have  been 
applied  first  of  all  in  paying  5  per  cent,  to  the  preference 
shareholders,  and  the  balance  would  have  been  distributable 
among  the  ordinary  shareholders.  In  my  opinion  such  profits 
would,  under  the  words  of  the  85th  article,  have  belonged  to 
the  holders  of  the  shares  in  the  company,  and  at  the  proper 
time  (not  at  that  moment,  as  I  read  it)  are  to  be  divided  by  the 
directors  among  the  shareholders.  Those,  therefore,  are  given 
to  the  shareholders  in  the  company;  and,  having  regard  to 
what  took  place  subsequently  to  the  time  when  this  article 
was  penned,  and  to  the  fact  that  the  preference  shareholders 
were  to  receive  5  per  cent,  only,  this  article  would  have  to  be 
(1)  [1891]  1  Ch.  167. 
Vol.  II.  1902.  H  1 
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C.A.  read  as  if  it  said,  'shall  after  payment  of  the  dividend  to  the 
1902  preference  shareholders  belong  to  and  be  divided  pro  rata 
among  the  ordinary  shareholders  of  the  company.'  The 
question  is,  What  it  is  that  is  to  be  so  divided?  In  my 
opinion,  it  is  the  profits  which  would  have  to  be  divided  at 
Stirling  L.J.  the  end  of  the  year,  if  the  company  had  gone  on  to  that  time 
and  had  then  come  to  an  end.  In  my  opinion,  there  is  nothing 
in  the  summary  determination  of  the  business  of  the  company 
which  gives  the  preference  shareholders  a  right  to  say  that 
they  shall  receive  more  than  interest  at  5  per  cent,  out  of  the 
profits  of  that  year."  In  that  case  all  the  creditors  of  the 
company  had  been  paid,  and  all  the  paid-up  capital  had  been 
returned  to  the  shareholders,  and  clause  85  gave  the  entire  net 
profits  to  the  shareholders,  and  North  J.  held  that  the  sum 
which  had  been  ascertained  to  be  profits  must  be  applied  in 
accordance  with  that  clause.  In  the  present  case  it  has  not 
been  ascertained  that  the  excess  of  income  over  expenditure  in 
the  year  before  the  winding-up  did  constitute  profits.  I  may 
refer  to  the  observations  of  Lindley  L.J.  in  Verner  v.  General 
and  Commercial  Investment  Trust  (1),  where  he  said  :  "It  has 
been  already  said  that  dividends  presuppose  profits  of  some 
sort,  and  this  is  unquestionably  true.  But  the  word  *  profits  ' 
is  by  no  means  free  from  ambiguity.  The  law  is  much  more 
accurately  expressed  by  saying  that  dividends  cannot  be  paid 
out  of  capital,  than  by  saying  that  they  can  only  be  paid  out 
of  profits.  The  last  expression  leads  to  the  inference  that  the 
capital  must  always  be  kept  up  and  be  represented  by  assets 
which,  if  sold,  would  produce  it ;  and  this  is  more  than  is 
required  by  law.  Perhaps  the  shortest  way  of  expressing  the 
distinction  which  I  am  endeavouring  to  explain  is  to  say  that 
fixed  capital  may  be  sunk  and  lost,  and  yet  that  the  excess  of 
current  receipts  over  current  payments  may  be  divided,  but 
that  floating  or  circulating  capital  must  be  kept  up,  as  other- 
wise it  will  enter  into  and  form  part  of  such  excess,  in  which 
case  to  divide  such  excess  without  deducting  the  capital  which 
forms  part  of  it  will  be  contrary  to  law."  Those  observations 
were  cited  with  approval  by  Lord  Davey  in  Bovey  v.  Cory,  (2) 
(1)  [1894]  2  Ch.  239,  266.  (2)  [1901]  A.  C.  477,  493. 
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Crichton's 
Oil 

COMPAKT, 

In  re. 


And,  even  if  it  be  assumed  that  the  passage  which  I  have  read      C.  A. 
from  the  judgment  of  North  J.  in  the  Bridgewater  Case  (1)  1902 
would  apply  to  a  case  like  the  present,  in  which  there  has  been 
a  loss  of  capital,  what  would  have  been  done  with  this  excess  of 
income  over  expenditure,  if  the  test  mentioned  by  Lindley  L.J. 
had  been  apphed?    No  one  can  tell  now.    It  cannot  be  said    Stirling  l.j. 
whether  this  sum  of  1675Z.  could  have  been  properly  apphed 
in  the  payment  of  dividend.    It  may  well  be  that  the  loss  of 
capital  was  a  loss  of  floating  or  circulating  capital,  which 
according  to  Lindley  L.J.  must  be  kept  up. 

In  my  opinion,  all  the  points  taken  by  Mr.  Dunham  fail. 


Cozens-Hardy  L.J.  I  am  of  the  same  opinion,  but  out  of 
respect  to  the  very  able  argument  of  Mr.  Dunham  I  will  add  a 
few  words.  His  argument  was  based  mainly  on  the  last  part 
of  clause  139  of  the  articles,  and  he  said  that  the  preference 
shares  were  issued  on  special  conditions,  and  that  the  rights  of 
the  preference  shareholders  are  preserved  by  the  final  words  of 
the  clause.  Can  that  be  so,  having  regard  to  the  provisions 
of  the  memorandum  and  articles?  Clause  5  of  the  memo- 
randum is  in  terms  made  subject  to  the  provisions  of  the 
articles.  Clause  6  of  the  articles  gives  a  clear  and  precise 
definition  of  the  rights  of  the  preference  shareholders.  Then 
comes  clause  139,  which,  as  it  seems  to  me,  recognises  that  the 
rights  of  the  preference  shareholders  as  against  the  ordinary 
shareholders  are  exhaustively  defined  in  clause  6.  I  think 
that  the  words  "  without  prejudice  to  the  rights  of  the  holders 
of  shares  issued  upon  special  conditions  "  must  refer  to  new 
capital  which  might  be  thereafter  issued  on  special  conditions 
as  provided  by  clause  5  of  the  memorandum,  and  that  they 
have  no  reference  to  the  preference  shareholders,  whose  rights 
are  completely  dealt  with  by  clause  6  of  the  articles.  On  the 
construction,  therefore,  of  the  memorandum  and  articles,  I 
think  that  the  preference  shareholders  have  failed  to  shew  that 
they  have  any  right  except  a  right  to  share  in  an  equal  dis- 
tribution of  the  1675Z.  among  themselves  and  the  ordinary 
shareholders. 

(1)  [1891]  1  Ch.  155. 
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c.A.         It  is  said  that  the  Bridgewater  Case  (1)  shews  that  the 
1902      preference  shareholders  have  a  greater  right.    In  that  case 
Crichton's  there  was  nothing  in  the  articles  analogous  to  clauses  6  and  139 
Company  present  case.    All  the  capital  had  been  returned  to  the 

-fw  re.  shareholders,  and  therefore  there  was  no  question  of  adjusting 
cozens-Hardy  the  accouut  as  bctwceu  capital  and  income.  The  only  question 
was,  as  to  the  construction  of  a  clause  which  was  much 
stronger  in  favour  of  the  shareholders  than  any  clause  in  the 
present  case.  With  regard  to  Bishop  v.  Smyrna  and  Cassaba 
By,  Co.  (2),  I  adopt  what  has  been  said  by  the  Master  of  the 
Eolls.  And  if  that  case  cannot  be  distinguished  from  In  re 
Odessa  Waterworks  Co.  (3),  I  prefer  the  decision  of  Byrne  J. 
in  the  latter  case. 


Solicitors  :  George  Beader  d  Co.,  for  Hoyle^  Shipley  &  Hoyle, 
Newcastle-on-Tyne  ;  Ashurst,  Morris,  Crisp  d  Co.,  for  Stanton, 
Atkinson  d  Hudson,  Newcastle-on-Tyne, 

(1)  [1891]  1  Ch.  155.  (2)  [1895]  2  Ch.  265. 

(3)  [1901]  2  Ch.  190,  n. 

W.  L.  0. 
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In  re  I.  C.  JOHNSON  &  CO.,  LIMITED.  c.a. 

Practice —  Company — Debentures — Begistration — Extension  of  Time — Protec- 
tion of  Creditors — Series  of  Debentures  ranking  pari  passu — Preservation 
of  Bights  of  Debenture-holders  inter  se — Companies  Act,  1900  (63  &  64 
Vict.  c.  48),  ss.  14,  15. 

The  directors  of  a  company  resolved  in  1899  to  raise  85,000Z.  on  deben- 
tures. The  debentures  were  secured  on  property  included  in  a  covering 
deed  and  by  a  charge  on  all  the  property  of  the  company,  including  its 
uncalled  capital,  for  the  time  being  as  a  floating  charge,  and  were  stated  to 
form  one  series  all  of  which  were  to  rank  pari  passu.  Some  of  the  series 
were  issued  before  the  Companies  Act,  1900,  came  into  operation,  and, 
therefore,  did  not  require  registration.  Three  hundred  and  twenty-seven 
of  the  remaining  debentures  were  issued  after  that  date,  but  were  not 
registered.  The  holders  of  these  debentures  and  the  company  applied  for 
an  extension  of  time  to  enable  them  to  carry  out  the  registration. 

Kekewich  J.  extended  the  time,  but  added  to  the  order  the  qualification 
introduced  by  iTi  re  Jop?2H  Brewery  Co.,  [1902]  1  Ch.  79,  for  the  protection 
of  creditors : — 

Held,  by  the  Court  of  Appeal,  that  the  order  must  be  varied  in  such 
a  way  as  to  preserve  the  rights  of  equality  of  the  debenture-holders 
inter  se. 

Appeal  from  an  order  made  by  Kekewich  J.  and  continued 
by  Joyce  J. 

By  a  resolution  of  the  directors  of  the  company,  passed  on 
June  16,  1899,  it  was  resolved  to  issue  debentures  to  the 
amount  of  85,000Z.  By  an  indenture  or  covering  deed  of 
Pebruary  22,  1900,  certain  freehold  and  leasehold  properties  of 
the  company  were  conveyed  to  trustees  by  way  of  mortgage  to 
secure  the  series  of  1700  debentures  of  50Z.  each  which  it  was 
proposed  to  issue  in  accordance  with  the  resolutions. 

The  debentures  were  in  a  form  by  clause  6  of  which  the 
company  charged  with  payment  of  the  sum  secured  "its  under- 
taking and  all  its  property  whatsoever  and  wheresoever,  both 
present  and  future,  including  its  uncalled  capital  (if  any)  for 
the  time  being." 

Clauses  7  and  8  were  as  follows  : — 

"  7.  This  debenture  is  one  of  a  series  of  1700  debentures, 
each  for  securing  the  principal  sum  of  50/.,  issued  or  about  to 


1902 
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C.  A.      be  issued.    The  debentures  of  the  said  series  are  all  to  rank 
1902      pari  passu  as  a  first  charge  on  the  property  charged  by  the  last 
I.  0.  Johnson  preceding  clause  without  any  preference  or  priority  one  over 
Lm^TED    another.    And  such  charge  is  to  be  a  floating  security,  but  so 
In  re.      that  any  dealing  by  the  company  with  the  hereditaments 
comprised  in  the  trust  deed  hereinafter  mentioned,  or  any  of 
them,  shall  be  subject  and  without  prejudice  to  the  trusts  and 
provisions  therein  declared  and  contained. 

"  8.  The  holders  of  the  debentures  of  the  above  issue  are  and 
will  be  entitled  pari  passu  to  the  benefit  of  and  subject  to  the 
trusts  and  provisions  declared  and  contained  in  "  the  deed  of 
February  22,  1900. 

Prior  to  January  1,  1901,  when  the  Companies  Act,  1900, 
came  into  operation,  1212  debentures  of  the  said  series  were 
issued  to  the  amount  in  all  of  60,600Z.  Since  that  date  327 
debentures  had  been  issued,  and  these  last-mentioned  deben- 
tures had  not  been  registered  under  s.  14  of  the  Companies  Act, 
1900.  On  a  proposed  issue  of  further  debentures  forming  part 
of  the  same  series,  the  question  was  raised  whether  the  section 
did  not  apply  to  all  debentures  issued  after  the  commencement 
of  the  Act  (although  part  of  a  series  authorized  and  specifically 
charged  before  the  Act)  by  reason  of  their  containing  a  charge 
by  way  of  floating  security  on  the  undertaking  and  property, 
including  uncalled  capital  of  the  company  created  on  the  day 
of  their  issue.  In  March,  1902,  the  company  and  the  holders 
of  the  327  debentures  applied  by  originating  motion  for  an  order 
that  the  time  fixed  for  registration  in  manner  required  by  the 
Companies  Act,  1900,  of  particulars  of  the  debentures  specified 
in  the  schedule  to  the  notice  of  motion  might  be  extended 
until  after  the  expiration  of  twenty-one  days  from  the  date  of 
the  order  to  be  made  thereon,  or  that  such  further  or  other 
order  might  be  made  in  the  premises  as  the  Court  might  deem 
expedient.  The  schedule  gave  the  names  of  the  holders  and 
the  numbers  of  the  327  debentures  which  had  been  issued  since 
the  commencement  of  the  Act. 

On  March  21,  1902,  Kekewich  J.  made  an  order  that  "this 
Court,  being  satisfied  that  the  omission  to  register  the  several 
debentures  in  the  said  company  set  forth  in  the  schedule  hereto 
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within  the  time  required  by  the  Companies  Act,  1900,  was      C.  A. 
accidental,  doth,  pursuant  to  the  15th  section  of  the  said  Act,  1902 
order  that  the  time  for  registration  of  the  said  debentures  be  j  o.^JoHNg( 
extended  until  the  18th  day  of  April,  1902,  inclusive ;  but  this  .j^^^^^ 
order  is  to  be  without  prejudice  to  the  rights  of  parties  acquired  re. 
prior  to  the  time  when  such  debentures  shall  be  actually 
registered." 

On  April  15  Joyce  J.,  in  the  absence  through  illness  of 
Kekewich  J.,  further  extended  the  time  till  May  18,  so  as  to 
give  time  to  appeal,  and  inserted  the  same  words  in  the  order. 

The  company  and  the  holders  of  the  327  debentures  appealed, 
and  asked  that  the  orders  might  be  reversed  or  varied  so  far  as 
they  directed  that  the  orders  were  to  be  without  prejudice  to 
the  rights  of  other  parties,  and  that  the  direction  might  be 
omitted,  or  that  a  provision  should  be  added  that  the  direction 
was  not  to  give  priority  to  any  of  the  debentures  over  others  of 
the  same  series. 

Haldane,  K.C.,  and  Christopher  James,  for  the  appellants. 
We  do  not  object  to  registering  the  debentures,  and  the 
company  is  in  such  a  prosperous  condition  that  there  is  no 
chance  of  any  claims  arising  before  they  are  registered.  But 
the  effect  of  the  proviso  that  the  order  is  to  be  without 
prejudice  to  the  rights  of  parties  acquired  before  the  regis- 
tration will  be  to  give  the  holders  of  the  debentures  issued 
before  January  1,  1901,  priority  over  those  which  have  been 
issued  since  that  date.  That  result  will  be  directly  contrary 
to  the  bargain  between  the  debenture-holders  by  which  all  the 
debentures  were  to  form  one  series  and  rank  pari  passu,  and 
will  make  it  impossible  to  issue  the  rest  of  the  series.  The 
bargain  shews  that  it  was  contemplated  that  the  debentures 
should  be  issued  at  different  dates.  As  against  creditors  or  a 
liquidator  of  the  company,  the  holders  of  the  debentures  first 
issued  would  no  doubt  have  priority,  but  as  against  the  other 
debenture-holders  they  ought  not  to  be  in  that  position. 
Kekewich  J.  followed  the  decision  of  Buckley  J.  in  In  re  Joplm 
Brewery  Co,  (1)    In  that  case  the  proviso  was  introduced  for 

(1)  [1902]  1  Ch.  79. 
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0.  A.      the  first  time,  but  the  whole  of  the  debentures  required  registra- 
1902       tion,  and  there  was  no  question  of  the  rights  of  the  debenture- 
I.  0.  Johnson  holders  inter  se.    The  rule  was  followed  in  In  re  Spiral  Glohej 


Limited  (1),  where  the  circumstances  were  similar,  but  a 
liquidation  had  supervened.  And  in  hi  re  S.  Abrahams  d 
Sons  (2),  where  the  debentures  were  in  the  same  position  as 
those  in  the  present  case,  Buckley  J.  held  that  the  qualification 
ought  to  be  inserted ;  so  we  are  to  a  certain  extent  appealing 
from  that  decision  also,  although  his  Lordship  refused  to 
make  the  order  extending  the  time  on  the  ground  that,  if  it 
included  the  qualification,  it  would  be  useless,  inasmuch  as  the 
company  had  gone  into  liquidation.  The  last  case  on  the 
subject  is  In  re  Spiral  Globe,  Limited  (No,  2),  Watso7id  Co.  v. 
Spiral  Globe y  Limited  (3),  in  which  it  was  held  that  debentures 
did  not  require  registration  where  the  charge  was  created  before 
January  1,  1901.  We  admit  that  that  does  not  apply  to  the 
present  case,  as  the  floating  charge  does  not  come  into 
operation  until  the  debentures  are  respectively  issued. 

Neville,  K.C.,  and  J,  G,  Pease,  for  some  of  the  debenture- 
holders  whose  shares  had  been  issued  before  January  1,  1901. 
We  agree  that  registration  is  necessary  in  the  case  of  deben- 
tures issued  after  the  commencement  of  the  Act.  Sect.  14 
speaks  of  the  creation  of  a  charge — that  is,  in  this  case,  the 
floating  charge  which  is  created  when  the  debenture  is  issued. 
The  debentures  were  charged  on  other  property  besides  that 
comprised  in  the  covering  deed.  The  only  question  before  the 
Court  is  on  what  terms  an  extension  of  time  ought  to  be 
granted.  Tbe  ordinary  rule  ought  to  be  followed;  it  was 
adopted  from  the  analogy  of  orders  made  in  cases  under  s.  14 
of  the  Bills  of  Sale  Act,  1878,  in  which  similar  words  were 
inserted :  Crew  v.  Cummings  (4) ;  In  re  Parsons.  (5)  There  is 
no  reason  for  departing  from  the  rule.  The  appellants  only 
come  here  on  the  footing  that  we  have  acquired  priority.  It 
is  true  that  in  the  authorities  accrued  rights  generally  mean 
rights  of  execution  creditors  or  trustees  in  bankruptcy.  But 


(1)  [1902]  1  Ch.  396. 

(2)  .[1902]  1  Ch.  695. 


(3)  W.  N.  (1902)  82  ;  post,  p.  209. 

(4)  (1888)  21  Q.  B.  D.  420. 


(5)  [1893]  2  Q.  B.  122. 
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if  we  have  any  rights  the  appellants  cannot  take  them  away ;      C  A. 
and  if  we  have  acquired  no  priority  the  appellants  ought  not  1902 
to  be  here.    The  Court  will  not  inquire  on  these  appHcations  i.  c.  Johnson 
what  rights  have  actually  accrued.    The  rule  was  adopted  to  ^m^TED, 
prevent  waste  of  time  in  that  way. 

[  Collins  M.K.  If  the  clause  can  give  you  a  priority,  ought 
we  not,  in  the  exercise  of  our  discretion,  to  alter  the  language  ?] 

No  reason  has  been  shewn  for  depriving  us  of  our  rights. 
If  the  company  are  unable  to  issue  the  rest  of  the  series,  that 
will  be  all  the  better  for  us. 

Haldane^  E.G.,  in  reply. 


Collins  M.K.  This  is  an  appeal  from  an  order  made  by 
Kekewich  J.  following  the  terms  of  an  order  made  by  Buckley  J., 
and  the  question  arises  upon  the  14th  and  15th  sections  of 
the  Companies  Act,  1900.    Now  the  14th  section  provides  : 

(1.)  Every  mortgage  or  charge  created  by  a  company  after 
the  commencement  of  this  Act  and  being  either — (a)  a  mortgage 
or  charge  for  the  purpose  of  securing  any  issue  of  debentures ; 
or  {h)  a  mortgage  or  charge  on  uncalled  capital  of  the  company ; 
or  (c)  a  mortgage  or  charge  created  or  evidenced  by  an  instru- 
ment which,  if  executed  by  an  individual,  would  require  regis- 
tration as  a  bill  of  sale ;  or  {d)  a  floating  charge  on  the  under- 
taking or  property  of  the  company,  shall,  so  far  as  any  security 
on  the  company's  property  or  undertaking  is  thereby  conferred, 
be  void  against  the  liquidator  and  any  creditor  of  the  com- 
pany, unless  filed  with  the  registrar  for  registration  in  manner 
required  by  this  Act  within  21  days  after  the  date  of  its 
creation,  but  without  prejudice  to  any  contract  or  obligation 
for  repayment  of  the  money  thereby  secured."  The  company 
in  question  having  power  to  do  so  resolved  to  issue  deben- 
tures to  the  extent  of  85,000Z.  They  succeeded  in  actually 
issuing  debentures  for  a  considerable  part  of  that  sum,  and 
those  debentures  were  issued  before  the  Act  came  into  opera- 
tion, and,  therefore,  at  a  time  when  registration  was  not 
necessary.  That  did  not  embrace  the  whole  issue,  and  they 
afterwards  issued  others  after  the  commencement  of  the  Act 
which  were  not  registered  within  the  time  prescribed  by  the 
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0.  A.      Act,  and,  therefore,  they  were  in  a  condition  which  obHged 
1902       the  company  and  the  debenture-holders  to  have  recourse  to 
I.  C.  Johnson       15th  section — the  next  section — -which  I  am  about  to  read 
LmSiiD  which  runs  thus :  "A  judge  of  the  High  Court,  on  being 

In  re.  satisfied  that  the  omission  to  register  a  mortgage  or  charge 
Collins  M.R.  within  the  time  required  by  this  Act,  or  the  omission  or  mis- 
statement of  any  particular  with  respect  to  any  such  mortgage 
or  charge,  was  accidental,  or  due  to  inadvertence  or  to  some 
other  sufficient  cause,  or  is  not  of  a  nature  to  prejudice  the 
position  of  creditors  or  shareholders  of  the  company,  or  that 
on  other  grounds  it  is  just  and  equitable  to  grant  relief  may, 
on  the  application  of  the  company  or  any  person  interested, 
and  on  such  terms  and  conditions  as  seem  to  the  judge  just 
and  expedient,  order  that  the  time  for  registration  be  extended, 
or,  as  the  case  may  be,  that  the  omission  or  misstatement  be 
rectified."  It  is  not  disputed  here  that  the  case  does  come 
within  the  15th  section,  and  that  the  judge  has  properly 
exercised  his  discretion  in  enlarging  the  time  for  the  registra- 
tion ;  but  the  point  that  does  arise  is  as  to  a  qualification  upon 
that  right  which  has  been  inserted  in  the  last  words  of  the 
order :  "  The  Court  being  satisfied  that  the  omission  to  register," 
and  so  forth,  was  accidental,  doth,  pursuant  to  the  15th  section 
of  the  Act,  order  that  the  time  for  registration  of  the  said 
debentures  be  extended  unto  the  18th  April,  1902,  inclusive." 
Then  come  the  words  that  are  objected  to :  "  But  this  order 
is  to  be  without  prejudice  to  the  rights  of  parties  acquired 
prior  to  the  time  when  such  debentures  shall  be  actually 
^  registered."    Now  it  is  said  by  Mr.  Haldane  for  the  appellants 

that  those  words  are  capable  of  being  interpreted  and,  in  fact, 
prim^  facie,  do  involve  this — that  that  proportion  of  the  deben- 
ture-holders whose  debentures  did  not  require  registration  will 
take  priority  over  those  as  to  which  this  order  permitting 
registration  was  made ;  and  he  says  that  such  a  result  is 
one  that  this  Court  ought  not  to  permit,  because  as  regards 
the  contract  under  which  these  debentures  were  created  the 
most  fundamental  stipulation  provides  that  all  the  debenture- 
holders  of  the  series  are  to  rank  pari  passu;  and  that  if 
the  mere  omission  to  register,  under  circumstances  excused 
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Limited, 
In  re. 

CoUins  M.R. 


by  the  judge,  is  to  be  held  to  have  the  effect  of  giving  C.A. 
different  rights  between  themselves,  and  giving  those  whose  1902 
debentures  did  not  require  registration  priority,  and  putting  i.  c.  Johnson 
these  two  sets  of  debenture-holders  upon  an  inequality,  then 
that  is  really  to  defeat  the  fundamental  provision  of  the  con- 
tract under  which  they  were  issued ;  and  that  that  is  a  conse- 
quence which  certainly  ought  to  be  avoided  if  the  statute  does 
not  compel  us  to  accept  it.  I  assume  that  the  words  in  the 
order  are  capable  of,  and,  indeed,  prima  facie,  do  bear,  the 
construction  which  the  appellants  object  to ;  and,  dealing  with 
it  on  that  footing,  the  question  is  whether  or  not,  construed 
in  that  way,  it  is  properly  within  the  section  as  interpreted 
by  some  decisions  which  have  already  been  made  upon  it. 
Now,  the  decision  of  Buckley  J.  in  In  re  Joplin  Brewery  Co.  (1) 
was  the  decision  upon  which  Kekewich  J.  based  his  order  in 
this  case.  I  do  not  think  he  gave  any  opinion  on  the  matter 
himself,  but  he  simply  followed  the  form  which  Buckley  J. 
accepts.  Buckley  J.  in  that  case  says  this.  He  reads  s.  14 
of  the  Bills  of  Sale  Act,  1878,  and  s.  15  of  the  Companies 
Act,  1900,  and  he  then  says  (2) :  "  The  language  of  the  latter 
section  is  larger  than  that  of  the  former,  but  I  do  not  see  that 
the  variance  makes  any  difference  to  the  point  with  which  I 
have  to  deal.  Under  s.  14  of  the  Companies  Act,  1900,  a 
security  if  not  registered  within  a  given  time  is  void  as  against 
the  liquidator  and  any  creditor  of  the  company.  These  applica- 
tions are  made  without  serving  the  creditors,  and  the  orders 
ought  to  be  drawn  so  as  to  save  the  rights  of  persons  who  have 
become  creditors  of  the  company  before  registration  is  effected, 
just  as  in  the  case  of  bills  of  sale."  He  therefore  treats  the 
two  provisions  in  the  two  Acts  as  analogous.  "I  therefore 
direct  that  there  be  added  to  the  order  the  words :  *  but  that 
this  order  be  without  prejudice  to  the  rights  of  parties  acquired 
prior  to  the  time  when  the  debentures  shall  be  actually  regis- 
tered * ;  and  I  intimate  my  opinion  that  these  words  ought  to 
be  added  in  every  case,  unless  there  is  some  good  ground  to 
the  contrary — e.g.,  in  cases  in  which  the  order  could  not  preju- 
dice the  rights  of  any  creditors."  Now,  the  words  in  this  order 
(1)  [1902]  1  Ch.  79.  (2)  [1902]  1  Ch.  81. 
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O.A.      are:  "But  that  this  order  be  without  prejudice  to  the  rights 
1902      of  parties  acquired  prior  to  the  time  when  the  debentures  shall 
I.e.  JoHNSDN  ^6  actually  registered."    For  the  purposes  of  this  application, 
LmiTED     ought  there  to  be  any  doubt  as  to  whether  the  mere  fact  of 
In  re.     a  portiou  of  these  debentures  being  issued  before  registration 
Collins  M.R.   became  necessary,  and  the  second  part  being  issued  after  it 
became  necessary,  and  requiring  the  indulgence  which  is  given 
under  the  15th  section — ought  to  make  any  difference  between 
the  rights  of  these  parties  inter  se  ?    It  seems  to  me  that  it 
certainly  ought  not :  that  the  mere  fact  of  their  bonds  having 
been  issued  at  a  time  when  registration  was  not  required  does 
not  put  them,  and  ought  not  to  put  them,  in  any  better  position 
than  those  debenture-holders  who  have  had  their  bonds  issued 
to  them  after  registration  became  necessary,  even  although 
they  made  a  slip  and  did  not  come  within  the  proper  time. 
How  is  that  to  be  met  ?    It  seems  to  me  that  the  condition 
under  which  these  debenture-holders  took  their  securities  was 
that,  as  between  themselves,  they  were  to  rank  pari  passu. 
That  agreement  was  made  in  view  of  the  certainty  that  they 
would  not  in  point  of  fact  be  issued  at  one  and  the  same  time, 
and  it  was  to  meet  the  possible  contention  that  those  who 
took  first  should  have  the  first  rights  that  that  provision 
negativing  that,  and  indicating  that  they  should  take  equally 
pari  passu,  was  introduced. 

Therefore,  it  seems  to  me  that  the  mere  fact  of  there  having 
been  a  slip  in  the  matter  of  registering  the  second  set,  and  that 
the  first  did  not  require  registration  at  the  time  they  were 
issued,  did  not  alter  the  rights  of  the  parties  inter  se,  and  that 
words  ought  to  be  introduced  into  this  order  to  make  that 
practically  clear.  While,  at  the  same  time,  the  rights  of  these 
parties  inter  se  ought  not  to  be  interfered  with  merely  on  the 
facts  that  I  have  stated,  it  is  possible  that  under  the  section  the 
rights  of  other  outside  persons  might  intervene.  It  is  impossible 
to  say  exactly  under  what  circumstances  they  could  intervene. 
It  is  not  necessary  for  us  in  this  case  to  decide  whether  any 
creditor  who  had  not  actually  issued  execution  is  a  creditor  who 
ought  to  be  protected  and  who  ought  to  displace  the  rights  of 
those  who  were  not  registered  until  after  his  debt  had  accrued. 
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It  is  not  necessary  to  give  a  decision  upon  that  point,  though  c.  A. 
I  am  bound  to  say  that  Buckley  J.'s  judgment,  which  purported  1902 
to  apply  this  Act  on  the  analogy  of  the  clause  in  the  Bills  of  i.  c.  Johnson 
Sale  Act,  does  seem  in  these  terms  rather  to  enlarge  the  area  l^j^te^ 
to  which  the  Bills  of  Sale  Act  was  held  to  be  limited,  for,  ^nre. 
instead  of  dealing  with  creditors  who  have  actually  issued  coUinsM.R. 
execution — that  had  been  the  subject  of  discussion  under  former 
Acts — he  says  this :  The  orders  ought  to  be  drawn  so  as  to 
save  the  rights  of  persons  who  have  become  creditors  of  the 
company  before  registration  is  effected,  just  as  in  the  case  of 
bills  of  sale."  Now,  with  respect  to  bills  of  sale,  one  case  has 
been  cited  to  us  which  went  to  the  Court  of  Appeal,  and 
in  which  Bo  wen  L.J.  gave  the  judgment  in  which  Lord 
Esher  M.K.  agreed.  That  was  the  case  of  Crew  v.  Gum- 
inings.  (1)  In  that  case  an  execution  had  actually  been  put  in 
between  the  date  of  the  bill  of  sale  and  the  time  of  the  applica- 
tion to  enlarge  the  time  for  registration,  and  the  Court  held 
that  the  time  for  registration  could  not  be  extended  under  the 
14th  section  so  as  to  defeat  the  vested  right  of  an  execution 
creditor.  The  Court  took  time  to  consider,  and,  having  con- 
sidered, they  based  their  judgment  on  the  fact  that  a  title  had 
been  acquired  by  the  creditor  who  had  put  in  execution.  "I 
do  not  think  that  the  Act  of  Parliament,"  says  Bo  wen  L.J., 
"  in  giving  the  power  to  extend  the  time  could  have  intended 
that  such  an  extension  of  time  should  be  granted  after  the  title 
to  the  goods  had  actually  vested  in  the  execution  creditor  by 
reason  of  the  failure  of  the  holder  of  the  bill  of  sale  to  comply 
with  the  provisions  of  the  Act."  Now  it  seems  to  me  that  that 
judgment  is  given  on  the  footing  that,  but  for  the  execution  put 
in,  the  creditor  would  have  taken  no  rights  which  would  have 
been  interfered  with  by  giving  permission  to  extend  the  time 
necessary  for  the  registration  of  the  bill  of  sale.  However,  it 
seems  to  me  that  it  is  not  necessary  for  the  Court  to  decide  any 
point  about  creditors,  whether  execution  creditors  or  others  ; 
but  what  we  can  decide,  and  what  I  think  the  order  ought  to 
provide  for,  is  that  as  between  these  two  sets  of  debenture- 
holders  this  fact  of  registration  and  failure  to  register  ought  not 
(1)  21  Q.  B.  D.  420,  423. 
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C.A.      to  make  any  difference,  and  that  their  rights  inter  se  ought  to 
1902      rank  pari  passu.    The  order  will  be  considered  by  counsel  and 
I,  c.  Johnson  will  be  framed  to  meet  that  view,  and  we  shall  have  an  oppor- 
Lmmii)     tunity  of  considering  it ;  but  it  seems  to  me  on  these  grounds 
ln\re.      the  Order  as  it  stands  ought  to  be  altered,  and  that,  to  that 
extent,  this  appeal  ought  to  be  allowed. 

Stieling  L.J.    I  agree. 

Cozens-Haedy  L.J.  I  agree.  I  only  just  wish  to  add  this — 
that  s.  15  indicates  or  points  out  various  circumstances  under 
which  the  Court  may  exercise  its  jurisdiction.  One  of  those  is 
when  the  registration  is  not  of  the  nature  to  prejudice  creditors ; 
but  if  there  has  been  omission,  misstatement,  or  inadvertence, 
or  some  other  sufficient  cause,  the  Court  is  empowered  to  allow 
registration  although  it  will  affect  the  creditors.  The  analogy 
of  the  Bills  of  Sale  Act  which  Buckley  J.  took  in  Li  re  Joplm 
Brewery  Co.  (1)  seems  to  me  to  be  very  close  and  precise ;  but, 
speaking  for  myself,  I  doubt  whether  the  words  which  he  has 
inserted — which  are  a  mere  transcript  of  the  common  form 
under  the  Bills  of  Sale  Act — would  have  any  effect  in  protecting 
creditors  who  had  not  taken  some  proceedings  to  get  a  charge 
or  a  security  upon  the  goods. 

[A  form  of  order  was  accordingly  submitted  to  the  Court, 
when  it  was  suggested  by  Stirling  L.J.  that,  if  a  vdnding-up 
commenced  within  the  extended  time  and  before  the  327  deben- 
^  tures  were  registered,  those  debentures  would  be  bad  as  a 

security  against  the  liquidator  and  the  assets,  and  that  the  order 
should  provide  that  in  that  event  the  debentures  issued  before 
registration  was  necessary,  whose  charge  on  the  assets  would 
still  be  good,  should  not  be  called  upon  to  share  the  benefit  of 
that  charge  with  the  327  debentures.] 


The  minutes  of  the  order  as  eventually  settled  were,  after 
appointing  the  respondents  to  represent  all  the  debenture- 

(1)  [1902]  1  Oh.  79. 
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holders  of  the  series  except  the  appellant  debenture-holders,      c.  A. 


Discharge  the  orders  of  the  21st  March,  1902,  and  the  15th  April,  1902.  ^-  ^'^"^^^^^ 
And  in  lieu  thereof,  this  Court  being  satisfied  that  the  omission  to  register  Limite'd, 
the  several  debentures  of  the  appellant  company  set  forth  in  the  schedule  to  In  re. 
this  order  within  the  time  required  by  the  Companies  Act,  1900,  was  accidental, 
doth  pursuant  to  the  15th  section  of  the  said  Act  order  that  the  time  for  regis- 
tration of  the  said  debentures  be  extended  until  the  18th  of  May,  1902, 
inclusive :  Provided  always  that  this  order  is  to  be  without  prejudice  to  any 
rights  (other  than  rights  in  respect  of  debentures  of  the  said  series)  which  may 
have  been  or  may  be  acquired  against  the  holders  of  the  said  debentures  set 
forth  in  the  schedule  to  this  order  prior  to  the  time  when  the  last-mentioned 
debentures  shall  be  actually  registered.  And  it  is  hereby  declared  that,  except 
so  far,  if  at  all,  as  may  be  necessary  for  giving  effect  to  the  proviso  aforesaid, 
such  proviso  shall  not  interfere  with  the  rights  of  equality  among  themselves 
attached  to  all  the  debentures  of  the  said  series,  but  so  that  in  the  event  of  the 
debentures  set  forth  in  the  said  schedule  being  avoided  as  against  parties  having 
any  such  rights  as  are  preserved  by  the  said  proviso,  none  of  the  holders  of  the 
debentures  of  the  said  series  other  than  the  holders  of  the  debentures  set  forth 
in  the  said  schedule  shall  by  reason  of  such  avoidance  be  required  to  accept 
any  less  share  of  the  assets  comprised  in  his  security  than  he  would  have  taken 
if  there  had  been  no  such  avoidance. 

And  let  the  appellant  company  pay  to  the  respondents  their  costs  of  this 
appeal,  to  be  taxed  in  case  the  parties  differ. 


as  follows : — 


1902 
I.  C.  Johnson 


Solicitors :  Stihhard,  Gibsoji  d  Co.,  for  Gibson ,  Pybus  d 
Fybus,  Newcastle-on-Tyne. 

H.  C.  E. 
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In  re  MAEE. 
MAEE  V.  HOWEY. 

[1901    M.  1812.] 

Construction — Ultimate  Trust  for  Next  of  Kin  of  Wife — "  Die 
without  having  teen  Married." 

By  a  marriage  settlement  a  fund  was  settled  in  the  events  of  there 
being  no  child  of  the  marriage  who,  being  a  son,  should  attain  the  age  of 
twenty-one,  or  being  a  daughter  should  attain  that  age  or  marry,  and  of 
the  wife  dying  in  the  lifetime  of  the  husband,  upon  such  trusts  as  the 
wife  should  by  will  or  codicil  appoint,  and  in  default  of  appointment 
upon  trust  for  such  person  or  persons  as  under  the  Statute  for  the  Distri- 
bution of  Intestates'  Effects  should  or  would  have  been  entitled  to  her 
personal  estate  "in  case  she  had  died  intestate  without  having  been 
married."  The  wife  died  intestate  in  the  lifetime  of  the  husband,  leaving 
an  only  son  who  died  an  infant : — 

Held,  that  the  case  was  governed  by  Wilson  v.  Atkinson,  (1864) 
4  D.  J.  &  S.  455 ;  that  in  conformity  with  that  decision  the  words 
referring  to  death  "  without  having  been  married  "  must  be  construed  as 
intended  to  exclude  the  husband,  and  not  as  intended  to  exclude  a  child, 
and  that  therefore  on  the  death  of  the  wife  intestate  her  infant  son  became 
entitled  as  her  sole  next  of  kin. 

Adjourned  Summons. 

By  an  indenture  of  settlement  dated  January  4,  1847,  and 
made  between  William  Salmon  Mare  of  the  first  part,  Annie 
Marshall  Wilson  of  the  second  part,  Charles  John  Mare  of  the 
third  part,  and  Michael  D.  Hollins  and  John  Marshall  of  the 
fourth  part,  being  the  settlement  made  on  the  marriage  of 
William  Salmon  Mare  and  Annie  Marshall  his  wife,  certain 
hereditaments  were  conveyed  to  trustees  upon  trust  for  sale 
and  conversion,  and  to  stand  possessed  of  the  proceeds  upon 
usual  trusts  in  favour  of  W.  S.  Mare  and  Annie  M.  Mare 
successively  for  life,  and  afterwards  for  the  children  of  the 
marriage ;  but  in  case  there  should  be  no  child  of  the  marriage, 
who  being  a  son  should  live  to  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  should  live  to  attain  that  age  or  be 
married,  then  it  was  declared  that  the  trustees  or  trustee  for 
the  time  being  should  stand  possessed  of  and  interested  in  the 
trust  moneys,  upon  trust  as  to  one  moiety  thereof,  if  W.  S. 


KEKEWICH 
J. 

1902 
Jan.  15. 


Settlement- 
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Mare  should  happen  to  survive  Annie  M.  Mare,  upon  trust  KEKEWICH 
for  W.  S.  Mare,  his  executors  and  administrators  ;  and  as  to 
the  other  or  remaining  moiety  of  the  trust  moneys,  upon  trust 
if  Annie  M.  Mare  should  happen  to  die  in  the  lifetime  of 
her  husband,  then  for  W.  S.  Mare  during  the  term  of  his 
natural  Hfe,  or  until  he  should  by  operation  of  law,  or  by 
assignment  as  therein  mentioned,  cease  to  be  entitled  thereto ; 
and  then  upon  and  for  such  trusts,  intents,  and  purposes,  and 
in  such  manner  in  all  respects  as  Annie  M.  Mare,  notwith- 
standing her  coverture,  by  will  or  codicil  should  direct  or 
appoint ;  and  in  default  of  and  subject  to  any  such  direction  or 
appointment,  upon  trust  for  such  person  or  persons  as  under 
or  by  virtue  of  the  Statute  for  the  Distribution  of  Intestates' 
Effects  should  or  would  have  been  entitled  to  her  personal 
estate  **in  case  she  had  died  intestate  without  having  been 
married  "  ;  and  if  more  than  one,  for  them  in  the  same  manner 
as  they  would  be  entitled  to  such  personal  estate  under  such 
statute. 

Annie  M.  Mare  died 'in  the  lifetime  of  W.  S.  Mare,  namely, 
on  August  29,  1848,  intestate. 

There  was  one  child  of  the  marriage  only,  namely,  Frederick 
William  Mare,  who  was  born  in  the  year  1847  or  1848,  and 
died  in  the  month  of  June,  1864,  an  infant,  without  having 
been  married. 

At  the  time  of  the  decease  of  Annie  M.  Mare  the  person 
(exclusive  of  Frederick  William  Mare)  who  under  or  by  virtue 
of  the  Statute  for  the  Distribution  of  Intestates'  Effects  would 
have  been  entitled  to  her  personal  estate  in  case  she  died 
without  having  been  married  was  her  father,  George  Wilson, 
He  died  on  August  29,  1856,  and  at  the  present  time  had  no 
legal  personal  representative. 

W\  S.  Mare  died  on  November  5,  1898,  without  having 
forfeited  his  life  interest  in  the  second  moiety  of  the  trust 
funds,  and  having  by  his  will  appointed  his  second  wife, 
Isabella  Mare,  and  his  son  by  her,  Charles  Dennis  Mare,  his 
executors. 

Upon  the  decease  of  W.  S.  Mare  the  question  arose  whether 
upon  the  death  of  Annie  M.  Mare  intestate  the  second  moiety 
Vol.  I[.  1902.  I  1 
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KEKEWICH  of  the  trust  funds  devolved  upon  her  only  child,  Frederick 
William  Mare,  or,  to  the  exclusion  of  him,  upon  the  person  or 
persons  who  under  the  Statute  of  Distribution  would  be  her 
next  of  kin  at  her  death ;  and  for  the  determination  of  this  and 
other  questions  an  originating  summons  was  taken  out  by 
Charles  Dennis  Mare  and  John  Blow  Ashwell,  the  existing 
trustees  of  the  settlement,  as  plaintiffs,  against  the  defendant, 
Violet  Howey,  as  the  person  entitled  to  take  out  administration 
de  bonis  non  to  George  Wilson,  the  father  of  Annie  M.  Mare, 
the  defendant  Isabella  Mare  as  the  person  who,  together  with 
the  plaintiff  Charles  Dennis  Mare,  was  entitled  to  take  out 
administration  to  the  estate  of  Frederick  William  Mare,  and 
certain  other  defendants  representing  the  class  of  persons  who 
would  be  entitled  as  next  of  kin  of  Annie  M.  Mare,  if  such 
class  was  to  be  ascertained  at  the  death  of  W.  S.  Mare. 


Manhy,  for  the  applicants,  the  trustees,  stated  the  case  to 
the  Court. 

Genty  for  the  persons  entitled  to  take  out  administration  to 
the  deceased  son,  Frederick  William  Mare.  The  infant  child, 
having  survived  his  mother,  became  entitled  as  her  sole  next 
of  kin.  Ultimate  limitations  of  this  kind  in  favour  of  the  next 
of  kin  of  the  wife  are  always  construed  by  the  Court  as  being 
designed  to  exclude  the  husband,  and  the  words  "without 
having  been  married "  are  held  not  to  have  the  effect  of 
excluding  a  child.  The  most  recent  case  on  the  subject  is 
Stoddart  v.  Saville  (1),  where  Chitty  J.  went  through  all  the 
authorities  and  held  that  the  point  was  concluded  by  Wilson 
V.  Atkinson.  (2)  Other  authorities  to  the  same  effect  are  the 
decisions  of  Fry  J.  in  In  re  Ball's  Trust  (3)  and  Upton  v. 
Brown  (4),  Stirling  J.  in  In  re  Ar den's  Settlement  (5),  and 
Eomer  J.  in  In  re  Forbes.  (6)  Pratt  v.  Mathew  (7)  is  an  earher 
authority  than  Wilson  v.  Atkinson  (2),  and  to  the  same  effect. 

Hon.  Frank  Bussell,  for  the  person  entitled  to  take  out  adminis- 
tration to  George  Wilson.    Wilson  v.  Atkinson  (2)  did  not 


(1)  [1894]  1  Ch.  480. 

(2)  4  D.  J.  &  S.  455. 

(3)  (1879)  11  Ch.  D.  270. 

(4)  (1879)  12  Ch.  D.  872. 


(5)  W.  N.  (1890)  204. 

(6)  W.  K  (1899)  6  (4). 

(7)  (1856)  22  Beav.  328 ;  affirmed 
on  appeal  (1856)  8  D.  M.  &  G.  522. 
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Maee, 
In  re. 

Mare 

V. 

HOWEY. 


lay  down  any  general  rule  of  construction.  That  is  clearly  kekewich 
explained  by  Sir  George  Jessel  in  Emmins  v.  Bradford.  (1) 
That  was  a  strong  case,  because  the  Court,  construing  the 
words  "  without  ever  having  been  married  "  according  to  their 
literal  meaning,  excluded  the  children  of  the  deceased  wife  by 
a  former  marriage.  In  this  case  the  Court  is  not  asked  to 
exclude  a  child.  The  infant  child  if  he  had  attained  twenty- 
one  would  have  become  entitled  under  the  previous  part  of  the 
settlement.  It  is  to  be  observed  that  in  all  the  cases  cited 
except  Upton  v.  Brown  (2)  the  settlement  did  not  contain  any 
provision  for  the  children.  Emmins  v.  Bradford  (1)  has  been 
followed  by  the  Master  of  the  Eolls  in  Ireland,  first  in  Hard- 
man  V.  Maffett  (3),  and  recently  in  In  re  Deane's  Trusts  (4), 
and  I  ask  your  Lordship  to  follow  that,  the  latest,  decision. 

S.  B.  L,  Bruce y  for  other  parties,  adopted  the  same  arguments 
and  referred  to  Clarke  v.  Hayiie.  (5) 


Kekewich  J.  With  great  respect  to  counsel,  they  have,  so 
to  speak,  been  ploughing  the  sand.  I  do  not  think  that  the 
question  which  has  been  argued  is  open  to  me  at  all,  and  so 
far  as  I  can  gather  learned  judges  before  whom  the  question 
has  come  have  arrived  at  the  same  conclusion.  No  counsel 
has  yet  referred  to  the  case  of  Wilson  v.  Atkinson  (6)  other- 
wise than  incidentally  by  noticing  that  it  has  been  referred  to 
in  other  cases  cited.  But  to  my  mind  Wilson  v.  Atkinson  (6) 
is  the  authority  which  governs  the  whole  question  now  before 
me.  There  there  was  a  clause  as  nearly  as  possible  the  same  as 
that  which  we  have  here.  The  limitation  was  "  in  trust  for  such 
person  or  persons  as  under  the  Statutes  for  the  Distribution  of 
the  Effects  of  Intestates  would  have  become  entitled  thereto 
at  the  decease  of  the  said  Jane  Wilson,  if  she  had  died  possessed 
thereof  intestate  and  without  having  been  married,  such 
persons,  if  more  than  one,  to  take  as  tenants  in  common  and 
in  the  shares  in  which  they  would  have  taken  under  the  same 
statutes."    That  is  almost  word  for  word  the  same  as  the 


(1)  (1880)  13  Cli.  D.  493. 

(2)  12  Ch.  D.  872. 

(3)  (1884)  13  L.  R.  Ir.  499. 


(4)  [1900]  1 1.  R.  332. 

(5)  (1889)  42  Ch.  D.  529. 

(6)  4D.  J.  &S.  455. 
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KEKEWIOH  clause  in  the  present  case,  and  the  decision  there  was  that  the 
child  surviving  the  wife  took  on  the  ground  that  the  only  object 

!^  of  the  provision  was  to  exclude  the  husband.  It  so  happened 
that  in  that  case  there  was  a  peculiar  provision,  which  does 

Mare  not  often  occur.  The  lady  had  an  illegitimate  child,  and  there 
HowEY  express  declaration  that  the  illegitimate  child  should 

  for  all  purposes  of  the  trust  be  deemed  to  be  a  lawful  child, 

and  there  was  considerable  argument  to  shew  that  the  child 
was  not  intended  to  be  excluded,  and  that  it  would  have  been 
contradicting  the  settlement  to  exclude  it.  But  both  Knight 
Bruce  L.J.  and  Turner  L.J.  took  pains  to  explain  that, 
quite  irrespectively  of  that,  the  child  treated  as  a  child  took, 
and  that  the  declaration  was  useless  to  make  her  take  as  a 
child.  This  is  what  Turner  L.J.  says  in  the  plainest  possible 
terms  (1) :  "  Even  if  it  be  necessary  to  construe  the  terms  of 
the  trust  for  next  of  kin  independently  and  without  qualifying 
them  by  the  subsequent  declaration,  still  in  my  judgment  the 
trust  for  the  next  of  kin  ought  not  to  be  so  construed  as  to 
exclude  children."  That  is  the  expression  of  the  judgment  of 
Turner  L.J.,  and  it  is  impossible  for  me  to  construe  this  settle- 
ment in  any  other  way.  In  Stoddart  v.  Saville  (2)  Chitty  J. 
went  through  the  cases  and  came  to  the  conclusion  that  he 
was  bound  by  Wilson  v.  Atkinson.  (3)  In  Emmins  \.  Brad- 
ford (4)  Sir  George  Jessel  M.E.  saw  his  way  out  of  it,  and 
the  Master  of  the  Kolls  in  Ireland  in  In  re  Beane's  Trusts  (5) 
followed  Emmins  v.  Bradford.  (4)  But,  notwithstanding  those 
decisions  and  with  great  respect  for  them,  I  have  no  doubt  as 
to  my  duty.  There  is  a  clear  decision  of  the  Court  of  Appeal, 
covering  the  exact  case,  and  I  have  nothing  to  do  but  to  follow 
it.  I  do  follow  it,  and  there  must  be  a  declaration  that 
Frederick  William  Mare  became  entitled  to  this  moiety  of  the 
trust  funds  as  sole  next  of  kin  of  his  mother. 

Solicitors :  Wedlahe,  Letts  d  Wedlalce,  for  Marshall  dc  Ash- 
wellf  Stoke-upon-Trent ;  Grossman^  Prichard  dc  Co. ;  Woodcock 
Byland  d  Parker ,  for  Underwood  d  Steel,  Hereford. 

(1)  4  D.  J.  &  S.  461.  (3)  4  D.  J.  &  S.  455. 

(2)  [1894]  1  Gh.  480.  (4)  13  Ch.  D.  493. 

(5)  [1900]  1 1.  R.  332.  C.  C.  M.  D. 
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NIGHTINGALE  v.  EEYNOLDS. 
[1901    N.  920.] 

Mortgage — ForUon — Priority — Mortgage  pursuard  to  Order  of  Court  to  raise     April  1^-, 
two  out  of  three  Portions  charged  on  Real  Estate.  1^. 

Under  the  will  of  a  testator  who  died  in  1851  three  sums  of  5000?.  for 
children's  portions  were  charged  on  his  real  estate.  In  1880  two  of  the 
portions  had  become  raisable,  and  in  an  action  brought  for  the  purpose  of 
clearing  the  estate  from  charges  an  order  was  made  in  1882  directing  that 
the  two  portions  should  be  raised  by  a  mortgage  of  the  estate  to  a  person 
who  was  willing  to  lend  the  money,  such  mortgage  to  be  settled  by  th^ 
judge.  The  mortgage  as  settled  contained  recitals  of  the  title  to  the 
portions  and  of  the  proceedings  in  the  action,  and  was  expressed  to  be 
without  prejudice  to  any  charge  which  might  be  subsisting  in  the  mort- 
gaged hereditaments  under  the  will.  The  money  was  paid  by  the 
mortgagee  into  court,  and  was  afterwards  distributed  among  the  persons 
interested.  In  an  action  by  the  mortgagee  claiming  priority  over  the 
persons  interested  in  the  remaining  portion  : — 

Held,  that  the  Court,  in  fulfilling  the  testator's  directions,  which  was  its 
only  duty,  could  not  have  intended  to  place  two  of  the  portions  in  a  better 
position  than  the  third,  or  to  give  the  mortgagee  a  charge  for  the  two  in 
priority  to  the  third,  which  was  from  the  first  equally  entitled  to  a  like 
charge  under  the  will : 

Held,  therefore,  that,  notwithstanding  that  the  third  portion  was  at 
present  only  charged  in  equity  by  virtue  of  the  will,  whereas  the  plaintiff 
had  a  legal  mortgage  sanctioned  by  the  Court,  the  plaintiff  was  only 
entitled  to  a  charge  on  the  estate  for  the  two  sums  of  5000Z.  pari  passu 
with  the  third  sum  of  like  amount. 

Teial  of  action  for  realization  of  a  mortgage,  raising  questions 
as  to  the  priority  of  charges  on  the  real  estate  devised  by  the 
will  of  Henry  Musket t. 

The  facts  of  the  case^  as  stated  by  Kekewich  J.  in  his  written 
judgment,  were  as  follows : — 

Henry  Muskett  had  three  daughters,  Emily  Louisa  Dash- 
wood,  Clara  Hannah  Eeynolds,  and  Julia  Matilda  Etheridge. 
The  first  two  married  before  he  made  his  will,  but  the  other 
was  then  a  spinster.  On  the  marriage  of  Mrs.  Dash  wood  in 
1847  he  secured  to  her  by  bond,  given  to  the  trustees  of  her 
marriage  settlement,  a  sum  of  5000Z.,  and  on  the  marriage  of 
Mrs.  Eeynolds  in  1848  he  secured  a  like  sum  of  5000/.  by 
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payable  after  the  death  of  Henry  Muskett,  was  also  in  each 
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case  settled  on  the  children  of  the  marriage  attaining  twenty- 
NiGHTiNGALE  ^^^-^  case  two  life  annuities  were  also  secured  as  a 

Eeynolds.  provision  for  the  daughter  and  her  husband  until  the  5000Z. 
became  payable. 

Henry  Muskett  made  his  will  dated  April  16,  1849.  He 
thereby  gave  to  his  daughter  Mrs.  Etheridge  (then  unmarried) 
an  annuity  of  200Z.  for  her  life,  and  in  case  she  should  marry 
and  leave  children  he  gave  for  the  portions  of  such  children 
attaining  twenty-one  the  sum  of  5000^.  He  subjected  and 
charged  specified  real  estate  (which  was  in  fact  all  his  real 
estate)  with  the  annuity  to  his  said  daughter,  as  also  with  an 
annuity  given  to  his  wife,  and  with  the  said  sum  of  5000Z.  He 
referred  to  the  bond  given  on  the  marriage  of  Mrs.  Dashwood, 
and  the  settlement  of  the  5000Z.  thereby  secured ;  and  after 
confirming  the  bond  and  settlement  in  every  respect,  he 
exonerated  his  personal  estate  from  the  payment  of  the  several 
annuities  and  sums  of  money  so  secured  and  made  payable, 
stating  his  intention  that  the  same  should  be  charged  upon 
and  payable  out  of  his  real  estate  only.  He  referred  to  the 
settlement  made  on  the  marriage  of  Mrs.  Eeynolds,  confirmed 
that  also,  exonerated  his  personal  estate  from  the  payment  of 
the  several  annuities  and  sums  of  money  thereby  secured  and 
made  payable,  and  stated  his  intention  that  the  same  should 
be  charged  upon  and  payable  out  of  his  real  estate  only.  He 
gave  the  residue  of  his  personal  estate  to  his  son  Henry  Joseph 
r  Muskett,  subject  nevertheless  to  and  after  payment  of  his  just 

debts  and  his  funeral  and  testamentary  expenses,  and  certain 
legacies  which  he  had  given  to  his  wife  and  daughters  respec- 
tively ;  and  he  provided  that  in  case  his  personal  estate  should 
be  insufficient  for  the  payment  of  his  debts  and  funeral  and 
testamentary  expenses  and  the  legacies  thereinbefore  last  men- 
tioned, the  same  should  be  a  charge  upon  and  payable  out  of 
his  real  estate,  which  he  thereby  gave  to  his  said  son  for  his 
life,  with  remainder  to  his  children. 

Henry  Muskett  died  in  1851.    His  daughter  Julia  Matilda 
married  Mr.  Etheridge  in  1856,  and  died  in  1858  leaving  one 
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child,  who  attained  twenty-one  in  October,  1879.  Mrs.  Dash-  kekewich 
wood  died  in  1880.     She  had  two  children,  who  attained 

1902 

twenty-one  before  May,  1882.    Mrs.  Reynolds  had  several 
children,  one  of  whom  at  least  attained  twenty-one  before  Nightingale 
May,  1882.    Mrs.  Reynolds  was  still  aHve,  and  was  the  first  Reynolds. 
defendant  to  the  action. 

In  1880  Henry  Joseph  Muskett,  the  testator's  son  and 
devisee  for  life  of  the  real  estate,  commenced  an  action  of 
Muskett  V.  Muskett  (1880  M.  No.  01046)  in  the  Chancery 
Division  in  order  to  get  the  real  estate  cleared  of  the  charges 
thereon.  The  action  was  properly  constituted  for  this  purpose, 
such  of  the  parties  interested  as  were  not  made  defendants  in 
the  first  instance  being  served  with  notice  of  the  decree,  and 
therefore  equally  bound  by  the  proceedings  as  if  they  had  been 
named  defendants.  There  was  a  statement  of  claim  (to  be 
hereafter  referred  to),  and  on  July  3,  1880,  a  decree  was  made 
by  Hall  V.-C.  directing  numerous  inquiries  mainly  concerned 
with  the  parties  interested  in  the  real  and  leasehold  estates 
passing  by  the  will  and  the  charges  thereon.  The  1st  and 
13th  inquiries  were  in  the  following  terms  : — 

1.  An  inquiry  whether  the  debts  of  the  testator  other  than 
the  bond  debt  of  5000Z.  to  the  plaintiff  and  to  William  Collett 
Reynolds  and  Robert  Fickling,  and  other  than  the  sum  of  5000Z. 
secured  by  the  testator's  covenant  with  Charles  Burton  Dash- 
wood  and  the  said  Robert  Fickling  in  the  said  will  respectively 
mentioned,  and  whether  the  funeral  and  testamentary  expenses 
of  the  testator  and  the  pecuniary  legacies  given  by  his  said  will, 
other  than  the  portion  of  5000Z.  bequeathed  to  the  child  or 
children  of  his  daughter  Julia  Matilda,  have  been  respectively 
paid. 

13.  An  inquiry  whether  any  and  which  of  the  several 
portions  of  5000^.  and  5000^.  in  the  said  will  respectively  men- 
tioned and  thereby  charged  upon  the  testator's  real  estate  in 
exoneration  of  his  personal  estate  are  now  raisable,  and  to 
whom  such  of  the  said  portions  as  are  now  raisable  ought  to 
be  paid. 

The  decree  gave  liberty  to  apply  in  chambers  for  raising 
by  sale  or  mortgage  what  was  necessary  for  the  purpose  of 


120 


CHANCEKY  DIVISION. 


[1902] 


KEKEWICH  satisfying  such,  if  any,  of  the  testator's  debts  as  remained 
unpaid  and  were  then  raisable  out  of  his  real  estate,  and  also 
what  should  be  certified  to  be  due  in  respect  of  the  principal 

Nightingale  q£  g^^j^      ^j^g  gg^j^  portions  respectively  as  should  for  the  time 
Reynolds,  being  be  raisable,  together  with  the  costs  of  action.  • 

This  decree  was  based  on  a  statement  of  claim  which  set 
forth  the  will  at  length,  and  stated  that  the  plaintiff,  to  whom 
administration  with  the  will  annexed  had  been  granted,  had 
long  since  received  and  got  in  the  personal  estate  of  the  testator, 
and  had  paid  thereout  the  testator's  debts  and  funeral  and 
testamentary  expenses  and  the  legacies  given  by  his  will,  other 
than  the  said  portion  of  5000^.  for  the  child  or  children  of  his 
daughter  JuHa  Matilda.  It  also  stated  that  Mrs.  Etheridge 
and  Mrs.  Dashwood  and  Mrs.  Holmes,  one  of  the  latter'^ 
children  who  had  attained  twenty-one,  had  respectively  applied 
to  the  plaintiff  and  had  required  payment  of  their  portions  of 
5000L  and  5000Z.  The  plaintiff  claimed  inquiries  respecting 
the  said  several  sums  of  5000^.,  5000/.,  and  5000/.,  and  that 
such  (if  any)  of  them  as  were  then  due  and  payable  might  ba 
ordered  to  be  raised  by  mortgage  of  the  real  estate,  and  that 
provision  might  be  made  for  raising  the  other  or  others  of  the- 
said  portions  when  the  same  became  payable. 

The  chief  clerk's  certificate  in  answer  to  the  inquiries  directed 
by  the  decree  was  made  on  February  17, 1882.  The  answer  to- 
the  inquiry  No.  13  commenced  thus  :  "  Of  the  several  portions 
of  5000/.,  5000/.,  and  5000/.  in  the  said  will  respectively  men- 
tioned, and  thereby  charged  upon  the  testator's  real  estate  in 
exoneration  of  his  personal  estate,  only  the  following  are  now 
raisable,  that  is  to  say,"  and  it  then  proceeded  to  find  that  the 
portion  of  5000/.  given  for  the  children  of  Mrs.  Etheridge,  and 
also  the  portion  of  5000/.  given  or  secured  to  the  children  of 
Mrs.  Dashwood,  were  then  raisable,  and  ought  respectively  to- 
be  paid  to  the  persons  in  the  certificate  mentioned  in  that 
behalf. 

The  decree  did  not  reserve  further  consideration,  but  an 
application  was  made  in  chambers  under  the  liberty  to  apply, 
and  on  that  application  an  order  was  made  dated  May  17, 1882. 
It  provided  for  the  taxation  of  costs,  and,  after  reciting  that  it 
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appeared  by  the  chief  clerk's  certificate  that  the  sums  of  5000Z.  kekewich 
and  5000Z.  were  then  raisable  in  respect  of  the  portions  of  the  ' 

1902 

children  of  Mrs.  Etheridge  and  Mrs.  Dashwood,  it  was  ordered 
that  the  said  sums  and  costs  should  be  raised  by  a  mortgage  of  Nightingale 
the  real  estate  to  one  Samuel  Nightingale,  who  was  willing  to  Reynolds. 
lend  the  same,  and  that  such  mortgage  should  be  settled  by 
the  judge.  Provision  was  made  for  the  execution  of  the  mort- 
gage, and  the  money  lent  was  ordered  to  be  paid  into  court, 
arid,  after  directing  payment  thereout  of  the  taxed  costs,  it  was 
further  ordered  that  thereout  also  the  said  sums  of  5000Z.  and 
5000Z.  and  185Z.  195.  lOd.,  which  had  been  expended  in  the 
enfranchisement  of  copyholds,  should  be  paid  to  such  persons 
as  should  be  certified  to  be  entitled  to  receive  the  same,  and  in 
such  proportion  as  should  be  also  certified. 

The  mortgage  was  settled  and  executed  as  directed  by 
the  order.  The  moneys  lent,  including  the  taxed  costs 
and  the  enfranchisement  moneys,  amounting  altogether  to 
10,862Z.  125.  Sd.,  were  paid  into  court,  and  on  August  2,  1883, 
there  was  a  further  certificate  finding  to  whom  the  moneys 
were  payable.  For  the  present  purpose  it  is  sufficient  to  say 
that  5000L  was  certified  to  be  payable  and  was  paid  to  the 
trustees  of  Mrs.  Etheridge's  only  child,  and  5000Z.  was  found 
payable  and  was  paid  to  the  children  of  Mrs.  Dashwood  or 
those  claiming  through  them. 

The  mortgage  was  dated  July  21,  1883,  the  parties  being 
Henry  Joseph  Muskett  (the  person  appointed  by  order  of  the 
Court  to  convey)  and  Samuel  Nightingale.  It  was  a  lengthy 
document,  and  contained  many  recitals,  including,  of  course, 
all  the  Chancery  proceedings.  There  were  recitals  to  the 
effect  that  the  portions  of  Mrs.  Etheridge  and  Mrs.  Dashwood 
were  raisable  by  reason  of  those  ladies  having  had  children 
who  attained  twenty-one,  and  that  Mrs.  Eeynolds  was  still 
living  and  had  had  several  children,  but  their  ages  were  not 
mentioned.  The  operative  part  was  as  follows  :  "  Now  this 
indenture  witnesseth,  that  in  further  pursuance  of  the  said 
recited  order,  and  by  virtue  thereof,  and  in  consideration  of 
;  the  said  sum  of  10,862Z.  125.  Sd.  so  paid  by  the  said  Samuel 
Nightingale  as  aforesaid,  he  the  said  Henry  Joseph  Muskett, 
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KEKEWICH  as  beneficial  owner,  so  far  as  relates  to  his  estate  and  interest 
for  life  under  the  said  recited  will  of  the  said  Henry  Muskett 
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^^v-'  in  the  hereditaments  intended  to  be  hereby  assured,  and  so  as 
Nightingale  ^^^^  ^-^^  benefit  of  the  charge  created  by  the  same  will 
Eeynolds.  in  priority  to  the  said  life  estate  or  interest,  for  the  purpose  of 
raising  the  portions  of  5000Z.  and  5000Z.,  provided  respectively 
for  the  child  or  children  of  the  said  Julia  Matilda  Etheridge, 
and  for  the  children  of  the  said  Charles  Burton  Dashwood  and 
Emily  Louisa  his  wife,  and  the  interest  on  the  same  portions 
respectively,  and  as  trustee  so  far  as  relates  to  the  estate  or 
interest  of  the  persons  entitled  in  remainder  in  the  same  here- 
ditaments, hereby  grants  and  conveys  unto  the  said  Samuel 
Nightingale  all  and  singular  the  manor  or  lordship,  or  reputed 
manor  or  lordship,  advowson,  capital  and  other  messuages, 
farms,  lands,  tenements,  and  hereditaments  specified  and 
particularized  in  the  schedule  hereunder  written,  being  part  of 
the  hereditaments  and  premises  mentioned  in  the  first  schedule 
to  the  chief  clerk's  certificate  made  in  the  said  action,  to  hold 
unto  and  to  the  use  of  the  said  Samuel  Nightingale  in  fee 
simple  and  particularly  as  to  the  premises  specified  and  par- 
ticularized in  the  second  part  of  the  said  schedule  hereto,  with 
the  full  benefit  and  advantage  of  the  enfranchisement  intended 
to  be  made  thereof  as  aforesaid,  but  as  to  the  premises  specified 
and  particularized  in  the  third  part  of  the  same  schedule 
according  to  the  custom  of  the  same  manor  of  Burgh  Yaux, 
and  by  and  under  the  rents,  suits,  and  services  therefor  due 
and-of  right  accustomed,  and  subject  as  to  the  life  estate  or 
interest  of  the  said  Henry  Joseph  Muskett  to  the  mortgage 
thereon  hereinbefore  mentioned,  and  as  to  all  the  said  here- 
ditaments and  premises  without  prejudice  to  any  charge  which 
may  be  subsisting  therein  under  the  said  will  of  the  said  Henry 
Muskett,  subject  to  the  proviso  for  redemption  hereinafter 
contained."  The  proviso  for  redemption  in  effect  was  that 
on  the  principal  and  interest  being  paid  the  property  should 
be  conveyed  to  the  then  subsisting  uses  or  limitations  of 
the  will. 

The  mortgagee  Samuel  Nightingale  died  in  1886,  having  by 
his  will  appointed  his  son,  the  plaintiff  Samuel  Nightingale, 
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and  two  other  persons  his  executors,  and  by  an  indenture  of  kekewich 
March  14,  1890,  the  mortgage  was  duly  transferred  to  the 
plaintiff,  who  now  brought  this  action,  claiming  a  declaration 
that  he  was  entitled  in  respect  of  his  security  to  priority  as  ^iGHTmaALE 
against  the  hereditaments  comprised  therein  over  the  Eeynolds  Reynolds. 
portion  of  5000Z.,  and  foreclosure,  accounts,  and  other  relief. 
The  defendants  were  Mrs.  Eeynolds  and  her  children,  the  seven 
children  of  Henry  Joseph  Muskett,  deceased,  and  the  National 
Eeversionary  Investment  Company,  who  were  assignees  of  the 
share  of  one  of  the  children  of  Mrs.  Eeynolds. 

P.  0.  hawrencey  K.C.,  and  J,  K.  Young,  for  the  plaintiff. 
By  virtue  of  the  mortgage  of  July  21,  1883,  the  plaintiff,  as 
legal  mortgagee,  is  entitled  to  a  first  charge  on  the  mortgaged 
hereditaments,  in  respect  of  the  10,862Z.  12s.  3cZ.  advanced  by 
him  and  paid  into  court  in  the  action  of  Muskett  v.  Muskett, 
in  priority  to  Mrs.  Eeynolds'  portion  of  5000Z.,  which  remained 
charged  on  the  same  hereditaments  under  the  will  of  Henry 
Muskett.  The  action  of  Muskett  v.  Muskett  being  properly 
constituted,  the  Court  had  full  jurisdiction  to  make  the  orders 
of  July  3,  1880,  and  May  17,  1882,  and  the  mortgage  made  in 
pursuance  of  them  must  take  effect  according  to  the  tenor 
of  the  deed.  It  will  be  said  that  the  words  "  without  prejudice 
to  any  charge  which  may  be  subsisting  therein  under  the  said 
will "  mean  that  the  mortgage  is  to  rank  pari  passu  with  the 
portion  of  Mrs.  Eeynolds ;  but  it  is  submitted  that  these  words 
were  merely  inserted  ex  majore  cautela  by  the  conveyancer. 
The  proviso  for  reconveyance  on  redemption  is  to  the  "  then 
subsisting  uses  or  limitations  "  of  the  will,  and  the  meaning 
and  intention  is  that  the  reconveyance  is  to  be  made  subject 
to  the  subsisting  limitations,  but  without  prejudice  to  any 
charge. 

The  contention  on  the  other  side  is  that  this  is  not  a  first 
mortgage  of  the  real  estate,  but  a  transfer  of  the  charges 
subsisting  in  respect  of  the  two  portions  of  5000^.,  namely,  the 
Dashwood  and  Etheridge  portions.  That  is  not  so.  Where 
there  is  a  clear  charge  for  three  sums,  and  two,  becoming 
raisable,  are  raised  by  mortgage,  the  mortgagee  gets  priority. 
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KEKEWiCH  The  Court  could,  if  it  thought  fit,  direct  a  mortgage  to  raise  all 
three,  and  then  reserve  one  until  it  became  distributable ;  but 
if  two  only  are  raised  the  mortgagee,  in  the  absence  of  express 
provision  to  the  contrary,  gets  a  first  mortgage  for  the  amount 
Reynolds,  of  the  tv^^o.  If  it  were  otherwise,  he  would  have  a  security 
which  could  not  be  realized.  Again,  the  Court  might,  if  it 
had  thought  fit,  have  allotted  specific  portions  of  the  estate  as 
the  security  of  the  mortgagee,  and  retained  the  rest.  It  must 
be  taken  that  the  other  parties  to  the  action  of  Muskett  v. 
Mushett  were  content,  in  respect  of  the  Keynolds  portion,  to 
rely  on  the  security  which  the  will  gave  them,  subject  to  the 
mortgage  held  by  the  plaintiff.  Probably  in  1880  the  value  of 
the  estate  was  much  greater  than  it  is  now.  There  is  no  case 
of  hardship  if  a  portioner,  w^ho  has  a  portion  charged  on  land, 
is  willing  that  it  should  remain  unraised. 

All  the  equitable  interests  were  bound  by  the  order  of  July  3, 
1880.  The  subsequent  order  of  May  17,  1882,  was  for  a 
mortgage  of  the  real  estate,  and  the  mortgagee  was  only 
concerned  to  see  that  he  got  the  legal  estate,  and  that  the 
equities  were  bound  by  payment  of  the  money  into  court.  If 
it  had  been  said  that  the  Court  had  no  jurisdiction  to  deal 
with  the  portions,  we  should  have  had  to  rely  on  s.  70  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict, 
c.  41)  and  Mostyn  v.  Mostyn.  (1) 

There  cannot  be  successive  mortgagees  ranking  pari  passu. 
No  conveyancer  would  suppose  that  there  could  be  a  mortgage 
subsequent  to  such  a  mortgage  as  this,  and  ranking  pari  passu 
with  it.  If  there  had  been  the  usual  term  of  years  to  secure 
these  portions  they  would  have  been  raised  by  mortgage  of  the 
term,  and  the  Keynolds  portion  would  have  come  last :  see 
Davidson,  vol.  iii.  Settlement,  3rd  ed.  pp.  456,  457. 

At  all  events,  the  plaintiff  must  be  entitled  to  priority  in 
respect  of  the  sum  of  185^.  195.  IM.  advanced  for  enfranchise- 
ment of  copyholds,  and  of  the  sum  of  676Z.  125.  bd.  advanced 
for  payment  of  costs  in  Mushett  v.  Mushett. 

Warrington,  K.C.y  and  Tyssen,  for  Mrs.  Eeynolds  and  her 
children.    This  case  is  not  analogous  to  that  of  portions 
(1)  [1893]  3  Ch.  376. 
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secured  by  a  term,  where  there  is  a  trust  to  raise  the  portions  KEKEWICH 
"from  time  to  time."    The  mortgagee  has  to  see  that  the 
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trust  is  duly  performed,  and,  if  the  trustees  do  not  act  in 
accordance  with  the  trust,  he  gets  a  defective  title.  Nightingale 

The  order  of  Court  did  not,  and  could  not,  give  to  the  Reynolds. 
mortgagee  any  greater  right  than  the  will  gave  to  the  persons 
interested  in  the  portions  charged  on  the  real  estate.  The 
Court  simply  gave  effect  to  the  charges  created  by  the  will, 
and  did  not  alter  priorities.  There  is  no  hardship  on  a 
mortgagee  in  such  a  case.  He  knows  what  the  title  is,  and 
that  the  mortgage  is  directed  by  the  Court  only  by  virtue  of 
the  authority  given  by  the  testator ;  and  he  knows  what  the 
nature  of  that  authority  is,  and  that  there  is  a  charge  which 
will  rank  pari  passu  with  his  own.  On  the  other  hand,  great 
hardship  is  involved  in  supposing  that  the  Court  deliberately 
intended  to  prefer  two  of  the  three  charges  over  the  other  one. 

All  that  the  parties  interested  in  the  Eeynolds  portion 
consented  to  was  that  the  other  portions  should  be  raised  by 
a  mortgage  "to  be  settled  by  the  judge."  It  is  important  to 
see  what  that  mortgage  was.  We  rely  on  the  words  in  the. 
operative  part.  The  words  "without  prejudice,  &c.,"  qualify 
the  estate  passing  by  the  deed.  The  deed  settled  by  the  judge 
has  preserved  all  the  rights  of  those  interested  in  the  Eeynolds 
portion. 

Further,  we  contend  that  the  Eeynolds  portion,  being  a  debt 
of  the  testator,  has  priority  over  the  Etheridge  portion,  which 
was  a  legacy  only.  A  charge  for  a  debt  takes  priority  over  a 
charge  for  a  legacy.  Long  before  simple  contract  creditors 
had  as  such  any  remedy  against  real  estate,  it  was  settled  law 
that  where  a  testator  charged  debts  and  legacies  on  his  teal 
estate  the  simple  contract  debts  were  paid  before  the  legacies : 
Kidney  v.  Coussmaker.  (1) 

As  to  the  sum  of  185Z.  195.  lOd.  required  for  enfranchisement 
of  copyholds,  we  do  not  contest  the  plaintiff's  right  to  priority. 
It  was  a  general  liability  of  the  estate,  and  expenditure  of 
which  all  have  had  the  benefit.  As  to  the  sum  of  6161. 12s.  5d. 
advanced  for  costs,  we  submit  that  the  mortgagee  is  simply  in 
(1)  (1806)  12  Yes.  136,  154. 
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respect  to  the  portions :  in  other  words,  he  can  add  the 

1902  ... 

wv-/      costs  of  raising  the  portions  to  the  amount  of  the  portions 
Nightingale  themselves. 
Beynolds.      Fechf  for  the  National  Eeversionary  Investment  Company. 

If  it  had  been  intended  to  give  the  mortgagee  priority,  it  would 
have  been  expressed  in  the  deed  that  the  persons  interested  in 
the  Keynolds  portion  consented  to  postpone  their  security. 
Daniel  Jones,  for  the  Muskett  family. 

P.  0.  Lawrence,  E.G.,  in  reply.  There  is  no  ground  for  the 
argument  as  to  priority  by  reason  of  the  Eeynolds  portion 
being  a  debt.  The  principle  of  Kidney  v.  Coussmaker  (1)  only 
applies  to  a  case  where  there  is  a  general  charge  of  debts  and 
legacies,  not  to  the  case  of  specific  charges.  In  such  a  case 
there  is  no  authority  for  any  such  rule.  It  is  not  necessary  to 
specify  that  the  estate  is  conveyed  free  from  charges  where 
the  person  to  whom  the  conveyance  is  made  gets  the  legal 
estate  under  the  order  of  the  Court. 

[On  the  question  as  to  the  costs,  he  referred  to  Seton  on 
Judgments,  6th  ed.  vol.  ii.  p.  1736,  citing  Michell  v.  Michell  (2) 
and  Armstrong  v.  Armstrong.  (3)] 

Cur.  adv.  vult. 

May  13.  Kekewich  J.,  after  stating  the  facts  of  the  case 
down  to  and  including  the  statement  of  claim  in  the  action  of 
Muskett  V.  Muskett,  continued : — It  will  be  observed  that  the 
statement  of  claim  and  the  decree  based  thereon  recognised 
the  distinction  between  Mrs.  Etheridge's  portion  on  the  one 
hand  and  the  portions  of  Mrs.  Dashwood  and  Mrs.  Eeynolds 
on  the  other,  the  former  being  bequeathed  as  a  legacy,  and 
though  charged  on  the  real  estate,  not  so  charged  in  exoneration 
of  the  personal  estate,  whereas  the  other  portions  were  not  in 
any  sense  legacies,  and  were  charged  on  the  real  estate  in 
exoneration  of  the  personal  estate.  It  will  further  be  observed 
that  the  statement  of  claim  contemplated  that  all  the  portions 
might  not  then  be  raisable,  and  that  provision  for  raising 

(1)  12  Yes.  136, 154.  (2)  (1842)  4  Beav.  549 ;  55  E.  K.  161. 

(3)  (1874)  L.  B.  18  Eq.  541. 
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those  not  then  requiring  to  be  raised  would  have  to  be  made,  kekewich 
and  the  decree  gives  Hberty  to  apply  in  chambers  for  raising 
by  sale  or  mortgage  what  was  necessary  for  the  purpose  of  v^v^ 
satisfying  such,  if  any,  of  the  testator's  debts  as  remained  Nightingale 
unpaid  and  were  then  raisable  out  of  his  real  estate,  and  also  Reynolds. 
what  should  be  certified  to  be  due  in  respect  of  the  principal  of 
such  of  the  said  portions  respectively  as  should  for  the  time 
being  be  raisable,  together  with  the  costs  of  the  action. 

I  have  referred  thus  fully  to  the  statement  of  claim  and 
decree  because  the  important  distinction  between  the  portion 
of  Mrs.  Etheridge's  children  and  the  portions  of  the  children 
of  Mrs.  Dashwood  and  Mrs.  Keynolds  escaped  notice  in  the 
arguments  before  me,  and  it  may  lead  to  some  further  proceed- 
ings. On  first  recognising  the  importance  of  this  distinction 
I  thought  of  calling  for  further  argument  at  once;  but  on 
reflection  it  seemed  to  me  that  further  argument  would  be  of 
no  assistance  in  determining  the  real  point  now  falling  for 
decision,  and  that  it  would  be  better  to  determine  that  point, 
and  leave  those  concerned  to  raise  such  further  questions  as 
they  might  be  advised.  Strange  to  say,  the  distinction,  though 
apparent  on  the  face  of  the  decree,  was  immediately  lost  sight 
of,  and  I  am  afraid  that  this  has  to  some  extent  been  the  cause 
of  the  present  litigation.  [His  Lordship  then  stated  the  • 
further  facts  of  the  case,  and  continued  : — ] 

It  appears  from  what  is  above  set  out  and  otherwise  in  the 
mortgage  deed  that  Henry  Joseph  Muskett  had  incumbered 
his  life  estate,  and  this  explains  some  complications  in  the 
form  of  conveyance  ;  but  it  is  really  immaterial  for  the  present 
purpose,  and  cannot  in  the  least  affect  the  substance  of  the 
deed  or  any  question  arising  thereon.  The  proviso  for 
redemption  is  in  effect  that  on  the  principal  and  interest  being 
paid  the  property  shall  be  conveyed  to  the  then  subsisting  uses 
or  limitations  of  the  will. 

The  plaintiff,  who  is  not  the  original  mortgagee,  but  takes 
his  place  by  transfer,  insists  that  under  this  deed  the  legal 
estate  is  vested  in  him.  This  must  be  so.  The  order  of 
May  17,  1882,  is  not  expressed  in  the  form  generally  adopted 
where  one  is  appointed  to  convey  on  behalf  of  others  who  are 
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order  to  vest  in  the  mortgagee  the  estate  of  the  testator,  and 
v^v^      such  other  estate  as  had  been  acquired  under  the  orders  of  the 

Nightingale  ^^^^^ .        j  cannot  think  that  the  neglect  to  follow  the  pre- 
Reynolds.  scribed  forms  can  diminish  the  effect  of  the  order,  which  was 
otherwise  properly  made  in  an  action  properly  constituted  for 
that  purpose.    The  point  is  not,  to  my  mind,  one  of  much 
importance,  but  the  plaintiff  is  so  far  right. 

This  action  has  been  brought  for  the  purpose  of  asserting 
the  plaintiff's  rights  as  mortgagee,  and  obtaining  the  relief  to 
which  he  is  entitled  in  that  character.  The  serious,  and 
indeed  only,  question  is  whether  the  plaintiff  is  first  mortgagee 
for  the  sum  which  he  advanced,  or  whether  Mrs.  Eeynolds' 
portion  of  5000Z.  will  have  to  be  raised  out  of  the  same  real 
estate  on  the  footing  of  equality.  The  plaintiff  contends  that 
he  is  entitled  to  priority,  and  that  whenever  Mrs.  Eeynolds' 
5000Z.  comes  to  be  raised  by  a  mortgage  that  mortgage  will  be 
subject  to  his,  so  that  the  new  mortgage  will  be  a  second 
charge  which  the  property  may  be  unable  to  bear. 

The  defences  of  those  interested  in  Mrs.  Eeynolds'  portion 
raise  a  point  which  I  have  found  some  difficulty  in  appreciating. 
They  say,  as  I  understand  them,  that  because  Mrs.  Eeynolds' 
•  and  Mrs.  Dash  wood's  portions  were  debts,  and  one  defence 
adds  specialty  debts,  therefore  they  are  in  a  better  position 
as  regards  priority  of  charge  on  the  real  estate  than  Mrs. 
Etheridge's  portion,  which  was  mere  bounty,  and  that,  there- 
fore, Mrs.  Eeynolds'  portion  must  rank  pari  passu  with  Mrs. 
Dashwood's  portion  ;  and  they  seek  to  impeach  the  plaintiff's 
claim  of  priority  in  this  manner  and  to  this  extent.  In  the 
general  administration  of  the  testator's  real  and  personal  estate, 
for  which  the  assistance  of  the  Court  has  not  yet  been  invoked, 
this  distinction  between  Mrs.  Etheridge's  portion  on  the  one 
hand  and  the  other  two  portions  on  the  other  (not,  be  it 
observed,  the  same  distinction  as  that  to  which  I  have  called 
attention  in  an  earlier  part  of  this  judgment)  may  be  of  import- 
ance, and  may  give  rise  to  some  nice  questions ;  but  for  the 
present  purpose  we  are  only  considering  how  and  in  what 
order  the  several  portions  are  charged  on  the  real  estate  by  the 


2Ch. 


CHANCEKY  DIVISION. 


129 


will,  and  are  raisable  by  reason  of  that  charge,  and  we  are  not  KBKEWICH 
at  all  concerned  with  the  fact  that  some  or  all  of  the  portions 
might,  for  other  purposes  and  in  some  other  proceedings,  have  }^ 
been  directed  to  be  raised  independently  of  that  charge,  and  Nightingale 
raised  accordingly.  Eetoolds. 

In  what  has  been  just  said  I  have  really  decided  the  main 
question.  Not  only  is  the  mortgage  expressly  made  without 
prejudice  to  any  charge  which  might  be  subsisting  on  the  real 
estate  under  the  will,  but  the  whole  form  and  substance  of  it 
go  to  shew  what  undoubtedly  must  be  the  fact,  that  the  whole 
object  of  the  Court  in  sanctioning  and  directing  that  mortgage 
was  to  give  effect  to  the  testator's  directions  respecting  certain 
charges  on  his  real  estate,  so  far  as  it  was  then  convenient  to 
give  effect  to  them,  without  for  a  moment  ignoring  whatever 
other  charges  he  might  have  created  thereon.  The  action  was, 
as  already  remarked,  properly  constituted  for  the  purpose  of 
clearing  the  real  estate,  but  it  was  not  competent  to  the  Court 
in  such  an  action  to  do  more  than  investigate  the  charges  on 
the  real  estate  created  by  the  testator's  will,  and  to  provide  for 
them  as  occasion  required.  This  is  the  tenor  of  all  the  pro- 
ceedings, including  the  order  of  May  17,  1882.  It  is  also  the 
tenor  of  the  mortgage  deed  itself.  It  may  be  that,  looking 
back  with  subsequently  acquired  knowledge,  we  can  say  that 
it  would  have  been  better  to  raise  all  the  portions  at  one  and 
the  same  time ;  but  this  is  quite  a  different  thing  from  saying 
— and  we  are  not  entitled  to  say — that  the  Court  in  fulfilling 
the  testator's  directions,  which  was  its  only  duty,  intended  to 
place  two  of  the  portions  in  a  better  position  than  the  third,  or, 
in  other  words,  to  give  the  mortgagee  a  charge  for  the  two  in 
priority  to  the  third,  which  was  from  the  first  equally  entitled 
to  a  hke  charge  under  the  will.  Nor  can  the  mortgagee  or  tke 
plaintiff  claiming  through  him  complain,  because  even  if  the 
mortgagee  did  not  know  for  certain— as  perhaps  he  did  not, 
although  it  was  a  fact — that  the  third 'portion  would  ultimately 
have  to  be  raised,  yet  he  did  know  that  it  would  be  a  charge  if 
there  were  children  of  Mrs.  Keynolds  to  claim  it,  and  that  at 
least  there  were  children  in  existence  entitled  in  expectancy. 
In  my  judgment,  therefore,  the  plaintiff  can  only  claim  a 
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KEKEWICH  charge  on  the  real  estate  for  the  two  sums  of  5000Z.  pari  passu 
with  the  third  sum  of  like  amount,  and  this  notwithstanding 
that  the  third  sum  is  at  present  only  charged  in  equity  by 


Nightingale  yjj.^^^      ^-j^e  will,  whereas  the  plaintiff  has  a  legal  mortgage 
iKeynolds.  sanctioned  by  the  Court.    To  put  it  in  other  words,  he  cannot 
claim  priority  by  reason  of  his  legal  mortgage  as  against 
another  charge  of  equal  rank  in  equity,  of  which  he  had  express 
notice,  and  subject  to  which  he  accepted  his  mortgage. 

Having  regard  to  the  many  possible  questions  which  may 
have  to  be  argued  and  worked  out,  in  order  to  give  all  parties 
their  equitable  rights  (if  in  truth  they  can  now  all  be  secured 
in  full),  I  think  it  better  not  only  to  content  myself  with 
deciding  the  one  question  of  law  which  was  the  subject  of 
argument  before  me,  but  further  to  suggest  that  before  any- 
thing further  is  done  it  would  probably  be  better  for  the  parties 
'  interested  to  consider  their  respective  positions,  and  to  take  an 

opportunity  of  ascertaining  the  facts  hitherto  not  brought  into 
prominence,  and,  so  far  as  I  am  aware,  not  yet  ascertained, 
which  are  necessary  to  a  correct  view  of  these  positions. 
Obviously,  for  instance,  it  is  impossible  to  adjust  the  rights  of 
the  parties  without  inquiring  into  the  administration  of  the 
personal  estate,  about  which  I  know  nothing  beyond  what  is 
mentioned  in  the  statement  of  claim  quoted  above. 

But  there  are  two  subordinate  questions  which  were  dis- 
cussed and  can  conveniently  be  disposed  of.  It  has  been 
mentioned  incidentally  that  a  sum  of  185Z.  19L  lOd.  was 
required  to  carry  out  the  enfranchisement  of  certain  copyhold 

^  lands  subject  to  the  uses  of  the  will.    This  was  added  to  the 

sum  which  the  mortgagee  advanced,  and  was  paid  by  the  order 
of  the  Court  to  the  lord  of  the  manor  for  such  enfranchisement. 
It  is  agreed  on  all  hands  that  all  parties  interested  in  the  real 
estate  have  had  and  will  have  the  benefit  of  the  enfranchise- 
ment, and  that  it  was  necessarily  raised  for  this  purpose.  There 
can  be  no  question  but  that  the  plaintiff  is  entitled  to  priority 
as  regards  this  sum.  The  mortgagee  also  advanced  the  sum  of 
676L  125.  5d.f  the  amount  of  the  costs  of  the  action  of  Muskett 
v.  Muskett,  including  the  costs  of  the  mortgage  itself,  which 
costs  were  by  the  order  of  May  17,  1882,  directed  to  be  taxed 
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and  paid  to  the  persons  entitled  to  receive  the  same.  About  kekewich 
the  position,  as  regards  the  other  incumbrances,  of  this  sum 

.  1902 

there  was  some  discussion,  and  it  was  urged  for  the  plaintiff 
that  he  is  entitled  to  priority  as  regards  this  sum  also.  It  is  Nightingale 
quite  settled — see  Armstrong  v.  ArmstroJig  (1) — that  trustees  Reynolds. 
who  have  power  to  raise  a  certain  sum  by  mortgage  for  the 
benefit  of  a  particular  person  or  class  of  persons  have  also  by 
implication  power  to  raise  the  incidental  costs  by  mortgage  of 
the  same  property,  and,  if  and  whenever  it  becomes  necessary 
to  resort  to  the  Court  for  the  purpose  of  enforcing  and  raising 
a  charge,  it  is  the  established  rule  that  the  costs  of  the  pro- 
ceedings are  also  raised  as  an  addition  to  the  original  charge. 
There  may,  of  course,  be  cases  in  which  there  has  been  litigation 
in  the  strict  sense  of  the  word,  the  costs  of  which  the  Court 
may  hold  to  be  payable  either  wholly  or  partially  by  those  who 
are  responsible  for  the  litigation  ;  but  where  the  proceedings  are 
of  an  administrative  character  the  general  rule  obtains  as  to 
the  entire  costs  of  such  proceedings.  Any  other  result  would 
be  unjust  to  those  entitled  to  the  benefit  of  the  charge,  who 
would  get,  not  what  the  testator  has  provided  for  them,  or 
which  has  been  secured  by  some  bond  or  covenant,  but  only 
that  sum  less  costs,  which  might  amount  to  a  considerable 
deduction.  Cases  dealing  with  a  different  character  of  adminis- 
tration need  not  be  noticed,  for  the  proceedings  in  Muskett  v. 
MusJcett  clearly  belong  to  the  general  class  above  indicated. 

It  may  hereafter  be  necessary  to  distribute  the  costs  of  that 
action,  including  the  costs  of  the  mortgage,  between  the 
portions  of  Mrs.  Etheridge  and  Mrs.  Dashwood ;  but  it  is  clear 
to  my  mind  that,  regarding  the  mortgage  as  a  whole,  the  costs 
are  attached  to  the  aggregate  sum  of  10,000/.,  and  the  plaintiff 
is  entitled  to  the  same  priority  as  regards  the  costs  as  he  is- 
entitled  to  as  regards  the  principal  sum,  and  no  more  or  less. 

Solicitors  :  Pasco  Daphiie  ;  J,  M.  Yetts ;  Grundy ^  Izod  d  Co,  ; 
Iliffe,  Henley  d  Sweet. 

(1)  L.  R.  18  Eq.  541. 
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BYRNE  J,  DUDEK  V.  AMSTEEDAMSCH  TRUSTEES  KANTOOR. 

1902 

^  [1901    D.  2309.] 

April  8,  9,  29. 

  Practice — Jurisdiction  —  English  Contract  —  Foreign  Defendant  —  Assets  in 

Foreign  Country — Receiver — Service  out  of  the  Jurisdiction — Necessary  or 
proper  Parties — Pules  of  Supreme  Courts  1883,  Order  x/.,  r.  1  (g). 

Since  the  Court  has  the  same  jurisdiction  with  regard  to  any  contract 
made,  or  equity  between,  persons  in  this  country,  respecting  lands  or  assets 
in  a  foreign  country,  as  it  has  where  the  lands  or  property  are  situate  in 
England,  to  allow  service  of  the  writ  out  of  the  jurisdiction  in  a  case 
within  the  terms  of  Order  xi.,  r.  1  (^f),  is  not  to  extend  the  jurisdiction, 
but  to  enable  the  old  jurisdiction  to  be  exercised  in  cases  where  formerly 
this  jurisdiction  could  not  have  been  exercised  by  reason  of  defective  rules 
of  procedure. 

In  an  action  against  (1.)  a  Dutch  corporation,  trustees  of  a  debenture 
deed,  (2.)  the  receivers  appointed  under  this  deed,  resident  in  England, 
and  (3.)  an  English  company  having  property  and  assets  in  Brazil,  to 
enforce  an  alleged  prior  equitable  charge,  made  in  England,  upon  property 
and  assets  in  Brazil,  and  now  vested  in  the  first  defendant : — 

Reld,  that  as  the  first  defendants  were  necessary  and  proper  parties  to 
the  action,  within  the  terms  of  Order  xi.,  r.  1  (g),  and  that  as  the  Court 
had  jurisdiction  to  grant  the  relief  asked,  service  of  the  writ  on  the  first 
defendant  ought  to  be  allowed ;  and,  on  the  application  of  the  plaintiffs,  a 
receiver  of  the  assets  in  the  debenture  deed  was  also  appointed. 

Motion. 

The  object  of  this  action  was  to  enforce  an  alleged  prior 
equitable  charge,  made  in  England,  on  property  and  assets  in 
Brazil;  one  of  the  defendants  was  a  Dutch  corporation,  and 
the  questions  raised  by  this  application  were,  whether  service 
of  notice  of  the  writ  of  summons  in  this  action  on  this  Dutch 
corporation  ought  to  be  allowed  under  Order  xi.,  r.  1  (g),  and, 
incidentally,  whether  there  was  jurisdiction  to  grant  the  relief 
asked  for  in  the  action. 

The  plaintiffs  were  a  Brazilian  firm,  carrying  on  business 
in  Bahia;  one  of  the  members  of  the  firm,  George  Harvey 
Duder,  who  was  also  legal  personal  representative  of  his  father, 
George  Harvey  Duder  the  elder,  was  resident  for  the  time 
being  in  England.  The  defendants  were  :  (1.)  the  trustees  of 
a  debenture  deed,  the  Anasterdamsch  Trustees  Kantoor,  a  Dutch 


2Ch. 


CHANCEEY  DIVISION. 


133 


company  incorporated  according  to  the  laws  of  Holland,  but 
having  no  place  of  business  or  assets  in  England ;  (2.)  the 
receivers  already  appointed  under  the  debenture  deed,  Messrs. 
Swales  and  Campbell,  who  were  resident  in  England ;  and 
(3.)  the  Bahia  Central  Sugar  Factories,  Limited,  an  English 
company  having  assets  and  property  in  Brazil.  George 
Harvey  Duder,  the  elder,  deceased,  had  for  many  years  acted 
as  agent  in  Bahia  for  the  Bahia  Central  Sugar  Factories, 
Limited,  and  on  his  death  was  succeeded  by  the  plaintiffs,  who 
carried  on  the  agency  up  to  the  end  of  the  sugar-cane  crop  for 
the  years  1900-1901,  and  there  were  various  claims  in  respect 
of  this  agency  against  the  Bahia  Company  for  money  advanced 
from  time  to  time  for  the  purposes  of  the  company  by  their 
agents.  The  material  portions  of  the  deeds  under  which  the 
plaintiffs'  alleged  prior  equitable  charge  was  created  on  the 
property  and  assets  of  the  Bahia  Company  were  as  follows : — 
By  an  indenture  of  September  25,  1894,  which  was  a 
debenture  trust  deed  in  English  form  for  securing  first  mort- 
gage debentures,  and  was  made  between  the  defendants 
the  Bahia  Company  of  the  one  part,  and  the  defendants 
the  Amsterdamsch  Trustees  Kantoor  of  the  other  part,  the 
company  as  beneficial  owners  purported  to  convey  to  the 
defendants,  the  Amsterdamsch  Trustees  Kantoor,  certain  free- 
hold hereditaments  at  Eio  Fundo  and  Iguape,  in  the  State  of 
Bahia,  to  the  use  of  the  trustees  in  fee  simple,  and  to  assign 
to  the  same  trustees  the  benefit  of  a  Brazilian  Government 
guarantee ;  it  was  also  provided  that  the  company  should 
when  required  do  all  acts  and  things  necessary  to  give  effect 
to  the  deed  according  to  BraziUan  law.  All  the  property  so 
conveyed  and  assigned  was  to  be  held  by  the  trustees  as 
security  for  the  payment  of  the  principal  money  and  interest 
secured  by  the  mortgage  debentures,  which  were  to  constitute 
a  fixed  first  charge.  There  were  also  provisions  enabhng  the 
trustees  in  the  events  (one  or  more  of  which  had  arisen)  to 
enter  upon  and  take  possession  of  the  mortgaged  premises  and 
to  sell  and  convert  the  same  ;  and  by  clause  10,  after  entry,  and 
until  the  whole  of  the  mortgaged  premises  should  have  been 
sold  and  converted  under  the  primary  trust  for  conversion,  a 


BYRNE  J. 
1902 

> — v-^ 

Duder 

V. 

Amster- 
damsch 
Trustees 
Kantoor. 


134 


CHANCEKY  DIVISION. 


[1902] 


BYRNE  J.  power  was  conferred  upon  the  trustees,  if  and  when  they 
1902      should  think  fit  (inter  alia),  "to  carry  on  the  business  of  the 
DuDER     company,  or  any  part  thereof,  in  and  with  the  mortgaged 
Amstee-    premises,  or  any  of  them,  and  manage  and  conduct  the  same 
i)AMscH     as  they  in  their  discretion  should  think  fit,  and  for  that  pur- 

Kantoor.  pose  to  make  or  procure  advances,  and  secure  the  same  with 
interest  at  a  rate  not  exceeding  10  per  cent,  per  annum  by 
mortgage  or  charge  in  priority,  or  subsequent  to,  the  principal 
moneys  and  interest  secured  by  the  mortgage  debentures  or 
otherwise  as  might  be  thought  expedient."  By  clause  12  the 
trustees  were  empowered  to  appoint  receivers  with  very  large 
powers,  and  in  particular  with  power  to  exercise  all  or  any  of 
tbe  powers  conferred  by  clause  10,  and  also  power  to  sell  all  or 
any  part  of  the  mortgaged  premises. 

By  clause  16  it  was  provided  that  all  the  moneys  to  arise 
under  the  primary  trust  for  conversion,  and  all  moneys  received 
under  any  of  the  powers  conferred  upon  the  receivers,  should, 
so  far  as  the  Brazilian  law  did  not  provide  to  the  contrary,  be 
held  by  the  trustees,  or  by  the  receivers  receiving  the  same, 
subject  to  the  repayment  of  any  advances  made  or  procured  to 
be  made,  by  the  trustees  or  the  receivers,  for  the  purpose  of 
carrying  on  the  said  business,  upon  trust  to  apply  the  same  as 
therein  provided ;  and  clause  36  provided  that  the  deed  was 
"intended  to  constitute  and  operate  as  an  English  contract  to 
be  construed  according  to  English  law." 

The  debentures  secured  by  the  last-named  deed  purported  to 
charge  all  the  undertaking  of  the  company  and  all  its  assets, 
both  present  and  future,  as  a  first  charge  on  the  premises  at 
Eio  Fundo  and  Iguape,  on  the  guarantee  and  concession,  and 
as  a  floating  charge  on  all  other  assets  of  the  company. 

The  defendants  Swales  and  Campbell  were  subsequently  duly 
appointed  receivers  under  the  powers  of  the  trust  deed,  and  by 
deed  dated  July  13,  1899,  and  made  between  the  defendants 
the  Amsterdamsch  Trustees  Kantoor  of  the  first  part,  the 
defendants  Swales  and  Campbell  of  the  second  part,  and 
George  Harvey  Duder  the  elder  (since  deceased),  but  then  a 
member  of  the  plaintiffs'  firm,  of  the  third  part,  and  expressed 
to  be  supplemental  to  the  deed  of  September  25,  1894,  after 
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reciting  that  for  the  purpose  of  carrying  on  the  business  of  the 
company  the  trustees  and  receivers  had  entered  into  the  agree- 
ments thereinafter  contained,  it  was  agreed  that  the  said  G.  H. 
Duder  should  provide  2000Z.  as  therein  mentioned,  and  pay  it 
to  the  credit  of  the  receivers  at  a  named  bank.  There  were 
also  provisions  for  interest,  for  the  financing  of  the  company  by 
G.  H.  Duder  for  the  crop  1899  and  1900,  who  was  to  advance 
the  necessary  amounts  for  working  expenses  and  in  payments 
for  sugar-canes. 

By  clause  5  G.  H.  Duder  was  appointed  agent  of  the  receivers 
for  the  management  of  the  crops,  and  was  to  have  the  sole 
privilege  of  selling  the  produce  and  receiving  the  net  proceeds, 
and  at  the  end  of  the  crop  to  pay  to  the  receivers,  or  to  their 
order,  the  profits  that  might  be  made,  or  should  there  be  a  loss, 
such  loss  was  to  be  a  charge  upon  the  factories  and  other  assets 
of  the  company  in  favour  of  the  said  G.  H.  Duder  in  priority  to 
the  first  or  other  debenture-holders ;  and  interest  was  to  be 
calculated  and  settled  quarterly  at  the  rate  of  10  per  cent,  per 
annum. 

By  clause  9  it  was  provided  as  follows :  All  moneys  pay- 
able or  due  hereunder  to  or  on  account  of  the  said  G.  H. 
Duder  shall  be  and  are  hereby  charged  upon  all  the  mort- 
gaged premises  as  defined  by  the  principal  indenture,  and  all 
the  undertaking  of  the  company,  and  all  its  assets,  both  present 
and  future,  such  charge  to  rank  in  priority  to  the  principal 
moneys  and  interest  secured  by  the  principal  indenture,  or  the 
mortgage  debentures  as  defined  by  the  same  indenture." 

By  deed  dated  August  21,  1900,  and  made  between  the 
defendants  the  Amsterdamsch  Trustees  Kantoor  of  the  first 
part,  the  defendants  Swales  and  Campbell  of  the  second  part, 
and  G.  H.  Duder,  described  as  a  partner  of,  and,  for  the  pur- 
poses of  that  deed,  representing  the  plaintiff  firm,  of  the  third 
part  (this  deed  being  also  described  as  supplemental  to  the  deed 
of  September  25,  1894),  after  reciting  that  for  the  purpose  of 
carrying  on  the  business  of  the  Bahia  Company  the  trustees 
and  receivers  had  entered  into  the  agreements  with  the  plaintiff 
firm  thereinafter  contained,  it  was  agreed  that  the  plaintiff  firm 
undertook  to  continue  to  finance  the  Bahia  Company  for  the 
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crop  1900  and  1901,  advancing  the  further  necessary  amounts 
for  working  expenses  and  in  payment  for  sugar-canes,  all  such 
advances  to  be  placed  to  the  debit  of  the  receivers.  The  deed 
contained  other  provisions  similar  to  those  contained  in  the 
last-mentioned  deed,  and  by  clause  5  it  was  agreed  that  all 
moneys  payable  or  due  thereunder,  to  or  on  account  of  the  said 
G.  H.  Duder  &  Co.  in  respect  of  advances  made  by  them  for 
account  of  the  company  since  they  took  over  the  business  of 
the  said  G.  H.  Duder,  deceased,  and  advances  to  be  made  by 
them,  should  be,  and  the  same  were,  thereby  charged  upon  all 
the  mortgaged  premises  as  defined  by  the  principal  indenture 
and  all  the  undertaking  of  the  company,  and  all  its  assets,  both 
present  and  future,  such  charge  to  rank  in  priority  to  the  prin- 
cipal moneys  and  interest  secured  by  the  principal  indenture, 
or  the  mortgage  debentures  as  defined  by  the  same  indenture, 
but  subject  to  the  claims  (if  any)  of  G.  H.  Duder,  deceased, 
under  the  said  indenture  of  July  13,  1899. 

The  above-mentioned  securities  were  alleged  by  the  defend- 
ants to  be  defective  and  inoperative  in  Brazil  by  reason  of  non- 
compliance with  some  of  the  requirements  of  Brazilian  law ; 
but,  on  the  other  hand,  the  plaintiffs  had  been  advised  that  a 
receiver  appointed  by  an  English  Court  would  be  recognised 
by  the  Brazilian  Courts,  after  certain  formalities  for  legalising 
his  appointment  in  Brazil,  and  would  thereupon  be  able  to  act 
and  to  sue  and  be  sued  in  accordance  with  the  English  order 
appointing  him  and  with  the  Brazilian  law. 

By  the  writ  in  this  action  the  plaintiffs  claimed  a  declaration 
that,  under  or  by  virtue  of  the  two  deeds  of  July  13,  1899,  and 
August  21,  1900,  they,  or  some  or  one  of  them,  were  entitled 
to  a  charge  upon  the  freehold  hereditaments  and  other  mort- 
gaged premises  comprised  in  the  said  debenture  deed  of 
September  25,  1894,  and  upon  the  undertaking  of  the  defend- 
ants the  Bahia  Central  Sugar  Factories,  Limited,  and  all  its 
assets,  present  and  future,  for  securing  moneys  due,  an  account 
of  what  was  due,  enforcement  of  the  charge  by  foreclosure  or 
sale,  and  a  receiver. 

The  plaintiffs  now  moved  for  the  appointment  of  a  receiver 
of  the  property  and  assets  of  the  Bahia  Company  comprised  in 
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the  debenture  deed ;  there  was  a  cross-motion  by  the  first 
defendants,  the  Amsterdamsch  Trustees  Kantoor,  to  set  aside 
the  writ  to  which  they  had  appeared  under  protest,  and  it  was 
on  this  motion  that  the  main  argument  proceeded,  it  being 
agreed  that  this  should  be  dealt  with  as  if  leave  had  been 
given  to  the  plaintiffs  to  serve  notice  of  the  writ  abroad  (which 
would  have  been  the  ordinary  method  of  procedure),  and  this 
was  an  application  to  discharge  the  order  giving  leave. 

It  appeared  in  the  course  of  the  hearing  that  there  was 
other  litigation  by  debenture-holders,  to  which  the  first  defend- 
ants were  parties,  which  is  shortly  referred  to  in  the  judgment, 
but  which  is  not  otherwise  material  for  the  purposes  of  this 
report.  1 
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Levett,  K,C,f  and  Stokes,  for  the  first  defendants.  The 
Bahia  Company  could  not  delegate  their  borrowing  powers  to 
the  trustees  of  the  debenture  deed ;  consequently  the  first 
defendants,  as  trustees,  could  not  give  a  vaUd  charge  on  the 
assets  in  their  hands.  The  plaintiffs'  claim  is  therefore  based 
on  an  invalid  charge,  apart  from  any  question  of  its  invalidity 
for  want  of  registration  in  Brazil,  and  they  seek  to  enforce 
this  charge  on  property  and  assets  in  Brazil  against  these 
defendants,  who  are  a  Dutch  corporation  having  no  place  of 
business  or  assets  in  England.  The  rights  sought  to  be 
enforced  can  only  be  properly  determined  and  enforced  by 
the  Courts  of  Brazil.  The  Court  has  no  jurisdiction  to  enforce, 
against  land  in  a  foreign  country,  a  security  which  has  no 
validity  by  the  law  of  that  foreign  country;  neither  can  it 
entertain  an  action  for  the  determination  of  the  title,  or  the 
right,  to  the  possession  of  immovable  property  situate  out  of 
England :  Dicey's  Conflict  of  Laws,  p.  214 ;  Norris  v. 
Chambres  (1) ;  In  re  Hawthorne.  (2)  It  is  only  by  operating 
in  personam  and  not  in  rem  that  the  Court  makes  any  order 
respecting  property  situate  out  of  the  jurisdiction :  and  there 
is  no  precedent  for  the  exercise  of  the  jurisdiction  in  personam 
unless  the  defendant,  against  whom  relief  is  sought,  is  within 
the  jurisdiction. 

(1)  (1861)  29  Beav.  246.  (2)  (1883)  23  Ch.  D.  743. 
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Assuming  that  this  case  is  within  the  terms  of  Order  xi., 
r.  1  {g)y  it  is  useless  to  give  leave  to  serve  the  writ  on  these 
defendants,  when  there  is  no  jurisdiction  to  grant  against  them 
the  relief  sought  in  this  action.  If  the  only  remedy  is  in  rem 
situate  abroad,  proceedings  to  enforce  this  remedy  must  be 
taken  abroad.  [Paget  v.  Ede  (1),  Golyer  v.  Finch  (2),  and  In 
re  Anglo-African  Steamship  Co.  (3),  were  cited.] 

Bowden,  K.C.^  and  M,  Bonier^  for  the  plaintiffs.  We  do  not 
admit  that  our  charge  is  not  a  valid  one ;  if  we  can  enforce 
our  claim  here,  by  obtaining  the  appointment  of  a  receiver,  we 
shall  be  able  to  enforce  our  title  in  Brazil  also :  the  appoint- 
ment of  a  receiver  by  the  English  Court  will  be  recognised, 
after  certain  formalities,  in  Brazil.  In  Bawtree  v.  Great 
North-West  Central  By,  Co.  (4),  where  the  plaintiffs'  charge 
on  Canadian  property  was  denied  and  their  security  impeached, 
leave  to  serve  on  the  defendants  out  of  the  jurisdiction  was 
granted.  That  case  is  precisely  in  point.  The  present 
defendants  are  "necessary  and  proper"  parties,  and  service 
ought  to  be  allowed.  The  Court  has  jurisdiction  to  grant 
relief  by  appointing  a  receiver  and  ordering  the  defendants  to 
assist  the  receiver :  Benn  v.  Lord  Baltimore  (5) ;  Mercantile 
Investment  and  General  Trust  Co,  v.  Biver  Plate  Trust,  Loan 
and  Agency  Co.  (6) 

With  regard  to  a  contract  made,  as  this  charge  was,  in 
English  form,  between  persons  some  of  whom  were  in  this 
country,  respecting  lands  in  a  foreign  country,  the  Court  has 
the  same  jurisdiction  as  if  they  were  situate  in  England. 
[British  South  Africa  Co.  v.  Companhia  de  Mogambique  (7) 
and  Ex  parte  Pollard  (8)  were  referred  to.]  In  Norris  v. 
Chambres  (9),  and  some  of  the  other  cases  relied  on  by  the 
defendants,  the  relief  asked  was  not  founded  on  contract.  The 
Court  can  appoint  a  receiver  over  property  out  of  the  juris- 
diction ;  by  acting  in  personam  it  treats  as  guilty  of  contempt 
any  party  to  the  action  in  which  the  order  is  made  who 

(1)  (1874)  L.  K.  18  Eq.  118.  (5)  (1750)  1  Ves.  Sen.  444. 

(2)  (1856)  5  H.  L.  C.  905.  (6)  [1892]  2  Ch.  303. 

(3)  (1886)  32  Ch.  D.  348.  (7)  [1893]  A.  C.  602. 

(4)  (1898)  14  Times  L.  E.  448.  (8)  (1840)  Mont.  &  Ch.  239. 

(9)  29  Beav.  246. 
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prevents  the  necessary  steps  being  taken  to  enable  its  ojfficer  to 
take  possession  according  to  the  laws  of  the  foreign  country : 
In  re  Maudslay,  So7is  (f  Field.  (1) 

Levett,  K.C.f  in  reply.  It  is  admitted  that  the  main  object 
of  this  action  is  to  enforce  the  plaintiffs'  equitable  charge ;  the 
Court  cannot  make  a  declaration  affecting  land  in  a  foreign 
country,  and  has  no  jurisdiction  to  bring  a  foreigner  here  in 
order  to  act  in  personam.  There  is  no  power  to  enforce  any 
order  against  these  defendants  in  Holland.  In  Bawtree  v. 
Great  North-West  Central  By.  Co.  (2)  the  validity  of  the 
charge  was  sub  judice  in  Canada,  whereas  here  the  validity  of 
the  charge  is  disputed,  and  is  admittedly  not  yet  effective  in 
Brazil. 

Cur.  adv.  vult. 

April  29.  Byene  J.  In  this  case  there  are  cross-motions, 
one,  by  the  defendants  the  Amsterdamsch  Trustees  Kantoor  (a 
Dutch  company  incorporated  according  to  the  laws  of  Holland, 
having  no  place  of  business  or  assets  in  England),  to  set  aside 
the  writ  to  which  they  have  appeared,  saving  their  rights ; 
and  the  other,  by  the  plaintiffs,  for  the  appointment  of  a 
receiver. 

It  was  agreed  that  the  defendants'  motion  ought  to  be  dealt 
with  as  though  leave  had  been  given  to  serve  notice  of  writ 
abroad,  and  this  were  an  application  to  discharge  such  order. 

I  think  that  the  case  falls  within  the  terms  of  Order  xi., 
rule  1  (g),  as  the  defendants,  the  trustees,  are  necessary  or 
proper  parties  to  an  action  properly  brought  against  other 
persons  properly  served  within  the  jurisdiction;  but,  never- 
theless, the  application  ought  not  to  succeed,  if,  as  is  contended, 
the  Court  has  no  jurisdiction  to  grant  the  relief  asked  for  in 
the  action. 

The  substantial  points  taken  on  behalf  of  the  defendant 
applicants  are  that  they  are  a  Dutch  company  having  no  place 
of  business  or  assets  in  England,  that  the  action  relates  exclu- 
sively to  immovable  and  movable  property  in  the  Eepublic  of 
Brazil  or  elsewhere  out  of  the  jurisdiction,  and  that  the  rights 
sought  to  be  enforced  can  only  be  determined  and  enforced  by 

(1)  [1900]  1  Ch.  602.  (2)  14  Times  L.  R.  448. 


BYENE  J. 
1902 

DUDER 
V. 

Amster- 
damsch 
Trustees 
Kantoor. 


140 


CHANCERY  DIVISION. 


[1902] 


BYRNE  J.  the'  Courts  of  Brazil.    [After  stating  the  nature  of  the  relief 

1902  claimed  by  the  writ,  and  the  material  portions  of  the  deeds 

DuDER  under  which  the  plaintiffs'  charge  was  alleged  to  have  been 

AmIter-  created,  as  set  out  above,  his  Lordship  continued : — ] 

DAMscH        If  the  defendants  the  Amsterdamsch  Trustees  Kantoor  were 

Trustees 

Kantooe.  resident  in  England,  I  should  entertain  no  doubt  that  the 
plaintiffs  would  be  entitled  to  enforce  their  equitable  charge 
against  them,  although  the  security  were  proved  to  have  no 
operation  in  Brazil.  The  case  of  Ex  parte  Pollard  (1)  is  in 
point.  In  that  case  an  equitable  mortgage  was  given  in 
English  form,  of  lands  in  Scotland,  by  memorandum  and 
deposit  of  Scottish  title-deeds.  The  mortgagors  were  partners 
who  carried  on  business  in  England  and  in  Scotland,  and  they 
subsequently  became  bankrupts.  It  was  proved  that  by  the 
law  of  Scotland  no  lien  or  equitable  mortgage  was  created  by 
the  deposit  or  memorandum  in  question.  The  creditor  sought 
to  establish  his  right  to  be  treated  as  having  a  charge  in  the 
bankruptcy,  and  Lord  Cottenham  L.C.  upon  appeal  upheld  his 
contention,  and  in  giving  judgment  he  says  (2) :  "  The  special 
case  also  finds  that  the  deposit  and  agreement  does  not  by  the 
law  of  Scotland  create  any  lien  or  equitable  mortgage  upon 
the  estate.  By  this  statement  of  the  law  of  Scotland,  which, 
sitting  here,  I  must  consider  as  a  fact,  I  am  bound,  but  so  far 
only  as  the  statement  goes,  and  that  does  not  find  any  thing 
contrary  to  the  well-known  rule,  that  obHgations  to  convey, 
perfected  secundum  legem  domicilii,  are  binding  in  Scotland, 
but  that  by  the  law  of  Scotland  no  lien  or  equitable  mortgage 
was  created  by  the  deposit  and  agreement ;  by  which  must  be 
understood  that  the  law  of  Scotland  does  not  permit  such 
deposit  and  agreement  to  operate  in  rem,  and  not  that  they 
may  not  give  a  title  to  relief  in  personam.  It  is  true  that  in 
this  country  contracts  for  sale,  or  (whether  expressed  or  implied) 
for  charging  lands,  are  in  certain  cases  made  by  the  Courts  of 
Equity  to  operate  in  rem  ;  but  in  contracts  respecting  lands  in 
countries  not  within  the  jurisdiction  of  these  Courts  they  can 
only  be  enforced  by  proceedings  in  personam,  which  Courts  of 
Equity  here  are  constantly  in  the  habit  of  doing  :  not  thereby 

(1)  Mont.  &  Ch.  239.  (2)  Mont.  &  Ch.  250. 
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in  any  respect  interfering  with  the  lex  loci  rei  sitae.  If  indeed 
the  law  of  the  country  where  the  land  is  situate  should  not 
permit  or  not  enable  the  defendant  to  do  what  the  Court  might 
otherwise  think  it  right  to  decree,  it  would  be  useless  and 
unjust  to  direct  him  to  do  the  act ;  but  when  there  is  no  such 
impediment  the  Courts  of  this  country,  in  the  exercise  of  their 
jurisdiction  over  contracts  made  here,  or  in  administering 
equities  between  parties  residing  here,  act  upon  their  own 
rules,  and  are  not  influenced  by  any  consideration  of  what  the 
effects  of  such  contracts  might  be  in  the  country  where  the 
lands  are  situate,  or  of  the  manner  in  which  the  Courts  of  such 
countries  might  deal  with  such  equities." 

Then,  after  referring  to  Penn  v.  Lord  Baltimore  (1),  Lord 
Granstownw.  Johnston  (2),  and  Scott  v.  Neshitt  (3),  he  continues  : 

Bills  for  specific  performance  of  contracts  for  the  sale  of  lands, 
or  respecting  mortgages  of  estates,  in  the  colonies  and  elsewhere 
out  of  the  jurisdiction  of  this  Court,  are  of  familiar  occurrence. 
"Why  then,  consistently  with  these  principles  and  these  autho- 
rities, should  the  fact,  that  by  the  law  of  Scotland  no  lien  or 
equitable  mortgage  was  created  by  the  deposit  and  memorandum 
in  this  case,  prevent  the  Courts  of  this  country  from  giving 
such  effect  to  the  transactions  between  the  parties  as  it  would 
have  given  if  this  land  had  been  in  England  ?  If  the  contract 
had  been  to  sell  the  lands  a  specific  performance  would  have 
been  decreed ;  and  why  is  all  relief  to  be  refused  because  the 
contract  is  to  sell,  subject  to  a  condition  for  redemption  ?  The 
substance  of  the  agreement  is  to  charge  the  debt  upon  the 
estates,  and  to  do  and  perfect  all  such  acts  as  may  be  necessary 
for  the  purpose;  and  if  the  Court  would  decree  specific  per- 
formance of  this  contract,  and  the  completion  of  the  security 
according  to  the  forms  of  law  in  Scotland,  it  will  give  effect  to 
this  equity  by  paying  out  of  the  proceeds  of  the  estate  (which 
being  part  of  the  bankrupt's  estate  must  be  sold)  what  is  found 
to  be  the  amount  of  the  debt  so  agreed  to  be  charged  upon  it, 
which  is  what  the  creditor  asks." 

In  British  South  Africa  Co.  v.  Gompanhia  de  Mogambique  (4) 
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(a  case  having  reference  to  an  action  to  recover  damages  for  a 
trespass  to  land  situate  abroad,  where  it  was  decided  that  no 
jurisdiction  exists),  Lord  Herschell  says  (1)  :  "Whilst  Courts 
of  Equity  have  never  claimed  to  act  directly  upon  lands  situate 
abroad,  they  have  purported  to  act  upon  the  conscience  of 
persons  living  here.  In  Lord  Cranstown  v.  Johnston  (2),  Sir 
E.  P.  Arden  M.E.  said  :  *  Archer  v.  Preston  (3),  Lord  Arglasse 
V.  Muschamp  (4),  and  Lord  Kildare  v.  Eustace  (5),  clearly 
shew  that  with  regard  to  any  contract  made,  or  equity  between 
persons  in  this  country,  respecting  lands  in  a  foreign  country, 
particularly  in  the  British  dominions,  this  Court  will  hold  the 
same  jurisdiction  as  if  they  were  situate  in  England.'  " 

The  case  of  Norris  v.  Chamhres  (6),  which  was  relied  upon 
on  behalf  of  the  applicant  defendants,  appears  to  me  to  fall 
within  another  class  of  authorities,  being  the  case  of  an 
attempt  to  sue  where  the  relief  sought  was  not  founded  upon 
any  contract  or  privity  of  contract  between  the  plaintiff  and 
the  defendants  :  this  seems  clear  from  the  observations  of  the 
Lord  Chancellor  when  dismissing  the  appeal.  (7) 

But  it  is  argued  that  there  is  no  precedent  or  authority  for 
the  exercise  of  the  jurisdiction  in  personam,  unless  against 
persons  actually  within  this  country,  and  that  to  allow  service 
of  notice  of  writ  upon  a  foreigner  resident  abroad,  and  then  to 
act  in  personam  against  him,  would  in  effect  be  to  enlarge  or 
extend  the  jurisdiction  of  the  Court  in  a  manner  not  authorized 
by  principle  or  authority. 

It  has  been  several  times  laid  down  that  the  rules  under  the 
Judicature  Acts  are  rules  of  procedure  only,  not  intended  to 
affect,  and  not  affecting,  the  rights  of  parties :  see  per  Lord 
Herschell  in  British  South  Africa  Co.  v.  Companhia  de 
Mogambique,  (8) 

In  Brummond  v.  Drummond  (9),  where  it  was  held  that  the 
Court  had  power  under  the  old  consolidated  orders  to  order 
service  of  copy  bill  on  the  defendant,  who  w^as  an  Englishman 


(1)  [1893]  A.,C.  626. 

(2)  3Ves.  182;  3  K.  R.  80. 

(3)  1  Eq.  C.  Ab.  133. 

(4)  (1682)  1  Vern.  75,  135. 

(5)  (1686)  1  Vern.  419. 


(6)  29  Beav.  246 ;  affirmed  on 
(1861)  3  D.  F.  &  J.  583. 

(7)  3  D.  F.  &  J.  584. 

(8)  [1893]  A.  C.  628. 

(9)  (1866)  L.  R.  2  Ch.  32. 
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resident  in  Germany,  although  the  nature  of  the  suit  was  not 
such  as  to  bring  it  within  the  provisions  of  the  Acts  2  Will.  4, 
c.  33,  and  4  &  5  Will.  4,  c.  82,  Turner  LJ.  says  (1)  :  "The 
question  in  this  case,  as  I  view  it,  is  not  against  whom,  or 
under  what  circumstances,  or  with  relation  to  what  property, 
the  Legislature  of  a  country  may  be  justified  in  authorizing  the 
process  of  its  Courts  to  be  served  out  of  the  jurisdiction  of  those 
Courts,  but  whether  the  Legislature  of  this  country  has  not  in 
fact  authorized  the  process  of  this  Court  to  be  so  served." 

The  nature  of  the  action  in  that  case  was,  as  appears  from 
the  report  of  the  case  in  the  Court  below  (2),  one  having  no 
relation  to  any  property  in  England,  but  to  enforce  a  claim 
depending  upon  Scottish  law,  and  to  obtain  a  release  of  the 
Scottish  lands  from  a  charge. 

In  the  present  case,  the  service  is  authorized  by  the  terms 
of  the  rule  I  have  referred  to,  and  I  consider  that  to  allow 
service  in  accordance  with  that  rule  is  not  to  extend  jurisdic- 
tion, but  to  enable  the  old  jurisdiction  to  be  exercised  in  a  case 
where,  at  one  time,  it  could  not  have  been  exercised  by  reason 
of  defective  rules  of  procedure. 

The  important  case  of  Bawtree  v.  Great  North-West  Central 
By.  Co.  (3),  which  I  am  surprised  to  find  reported  only  in 
The  Times  Law  Keports,  is  I  think  in  point,  and  I  do  not 
consider  the  suggested  distinction  between  that  case  and  the 
present,  namely,  that  there  the  validity  of  a  charge  on  land  in 
Canada  was  sub  judice  in  Canada,  while  in  the  present  case  it 
is  admitted  that  there  is  no  subsisting  charge  by  Brazilian 
law  on  the  land  in  Brazil,  is  sufficient  to  differentiate  the 
cases.  As  I  understand  the  evidence  about  the  Brazilian  law, 
the  plaintiffs,  if  they  can  so  far  establish  their  claim  in  England 
upon  the  contract  as  to  obtain  the  appointment  of  a  receiver, 
hope  to  be  able  to  complete  their  title  in  Brazil  also ;  and  I  see 
no  reason  why  they  should  be  prevented  from  endeavouring  so 
to  complete  it. 

One  singular  circumstance  about  the  case  is  that  the 
defendants,  the  Amsterdamsch  Trustees  Kantoor,  are  parties 
to  another  action  brought  by  first  debenture-holders,  in  which 
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BYRNE  J.  the  defendants  Swales  and  Campbell  have  been  appointed 

1902  receivers  on  behalf  of  the  plaintiffs,  and  in  which  judgment  has 

DuDEE  already  been  obtained  declaring  charges  in  favour  of  first  and 

Amsteb-  second  mortgage  debenture-holders,  and  directing,  amongst 

DAMscH  other  inquiries,  an  inquiry  what  other  incumbrances  affect  the 
Trustees  .  . 

Kantoor.  property  comprised  in  or  charged  by  the  deed  of  September  25, 
1894,  and  another  deed  dated  June  8,  1897,  and  the  first  and 
second  mortgage  debentures  respectively ;  an  account  of  what 
is  due  to  such  other  incumbrancers  respectively,  and  an  inquiry 
what  are  the  priorities  of  such  other  incumbrances,  and  the 
said  indentures  of  September  25,  1894,  and  June  8,  1897,  and 
the  first  and  second  mortgage  debentures  respectively,  and 
what  property,  other  than  that  comprised  in  the  said  indentures 
and  debentures  respectively,  is  comprised  in  such  other 
incumbrances. 

That  judgment  has  been,  or  will  in  due  course  be,  served 
upon  the  plaintiffs  in  the  present  action,  and  they  can  either 
then  come  in  and  attend  the  inquiries,  or  stand  aloof  from 
those  proceedings  altogether,  relying  on  their  present  claim  to 
a  prior  charge,  and  to  their  remedies  in  respect  of  it.  It  seems 
they  consider,  and  perhaps  rightly,  that  it  is  more  to  their 
interest  to  insist  on  their  right  outside  the  debenture-holders' 
action,  and  to  ask  for  the  appointment  of  a  receiver  in  this 
action.  I  think  they  have  made  out  a  prima  facie  right  to  a 
prior  charge,  as  against  the  defendants,  by  virtue  of  their 
English  contract,  although  there  may  be  reasonable  controversy 
both  as  to  the  extent  of  property  to  which  it  extends,  and  as  to 
the  amount  due  upon  it.  Under  these  circumstances  I  think 
that  they  are  entitled  to  the  appointment  of  a  receiver  of  so 
much  of  the  property  as  is  clearly  within  their  contract ;  but 
it  would  be  probably  so  inconvenient  and  detrimental  to  the 
property  to  appoint  a  separate  receiver,  that  I  think  it  would 
be  right  to  appoint  the  defendants  Swales  and  Campbell  to  act 
as  receivers  for  the  plaintiffs  in  this  action  if  they  are  willing 
to  do  so.  The  motion  of  the  defendants  must  be  dismissed 
with  costs,  and  the  costs  of  the  plaintiffs'  motion  will  be  costs 
in  the  action. 

Solicitors  :  Sutton,  Ommanney  d  Eendall ;  Lyne  dt  Rolman. 

W.  0.  D. 
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DUKE  OF  NEWCASTLE  v.  WOEKSOP  UEBAN  farwell 
DISTEICT  COUNCIL.  ^' 

1002 

[1900    K    1178.]  Marchl2,V6, 

14,  15,  24. 

Franchise — Fair — Market — Fair  and  Market  held  on  same  Day — Merger —  — 
Change  of  Bays  for  which  Charter  granted — Tolls — Stallage. 

The  plaintiff,  as  lord  of  the  manor  of  Worksop,  was  owner  of  a  weekly- 
provision  and  cattle  market  (held  on  Wednesdays)  and  two  annual  fairs 
granted  by  ancient  charters  with  right  of  toll.  The  defendants  were 
lessees  of  the  markets  under  a  lease  granted  in  1851  for  ninety-nine  years. 
This  lease  expressly  excepted  and  reserved  the  fairs.  In  1845  the  then 
lord  of  the  manor  had,  without  licence  from  the  Crown,  changed  the  days 
of  holding  the  fairs  from  March  21  and  October  2  and  3,  the  days  named 
in  the  charter,  to  the  second  Wednesdays  in  March  and  October.  Until 
the  date  of  the  lease  the  markets  and  fairs  were  held  in  the  streets.  After 
that  date  the  markets  were  held  in  buildings  or  on  land  provided  by  the 
defendants  or  their  predecessors  in  title.  On  the  two  new  fair  days  the 
fair  was  duly  proclaimed  by  the  crier  of  the  lord,  but  nothing  further 
was  done  by  the  lord.  On  these  fair  days  the  defendants  charged  an 
increased  toll  for  stalls  in  the  market  to  persons  who  only  attended  on  fair 
days,  but  allowed  regular  attendants  at  the  market  to  have  stalls  at  the 
usual  market  rate.  The  defendants  had  also  issued  lists  of  tolls  shewing 
an  increased  toll  on  fair  days  for  "lots"  of  eggs,  but  this  had  not  been 
collected.  The  plaintiff  brought  this  action  for  an  account  of  all  tolls 
received  by  the  defendants  on  fair  days  on  the  ground  that  they  were  fair 
tolls  and  not  market  tolls.  It  appeared  that  tolls  were  taken  at  the  fair 
in  the  reign  of  Edward  III.,  but  there  was  no  evidence  of  the  payment  of 
any  fair  tolls  between  that  date  and  the  date  of  the  lease  : — 

Heldy  that  there  is  no  impossibility  in  holding  a  market  and  a  fair  in 
the  same  manor  on  the  same  day,  and  no  presumption  that  the  market  is 
absorbed  in  the  fair ;  that,  though  the  change  of  days  did  not  of  itself 
forfeit  the  franchise  of  the  fair,  the  lord  could  not  legally  recover  tolls  on 
days  not  named  in  the  charter ;  that  the  increased  tolls  charged^by  the 
defendants  on  fair  days  were  stallage  payable  to  them  as  owners  of  the 
soil;  that  the  owner  of  a  fair  or  market,  so  long  as  he  does  not  [charge 
unreasonable  tolls,  is  not  bound  to  charge  all  persons  alike,  but  may  remit 
part  of  the  toll  to  favoured  persons  ;  and  that  the  parties  had  {contracted 
for  the  lease  upon  the  basis  that  no  fair  tolls  were  payable. 

By  a  charter  dated  in  the  24th  year  of  Edward  I.  the  King 
granted,  among  other  things,  "  To  our  beloved  and^^faithful 
Thomas  de  Furnivall  that  he  and  his  heirs  for  ever  may  have 
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FAEWELL  one  market  in  every  week  on  Wednesday  at  his  manor  of 
Wyrkesop  in  the  county  of  Nottingham  and  one  fair  there  in 
every  year  to  last  eight  days  that  is  to  say  on  the  eve  and  on 

^DuKE™  and  on  the  morrow  of  St.   Cuthbert  the  Bishop 

(March  20th)  and  on  the  five  days  following." 

W  ORKSOP     

Ubban        In  the  3rd  year  of  Edward  III.  Thomas  de  Eurnivall  was 

  '    summoned  to  answer  quo  warranto  he  held  a  market  and  a 

fair.  He  answered  by  claiming  a  prescriptive  right,  and  also 
set  up  the  charter  of  Edward  I.  It  was  answered  for  the  King, 
that  Thomas  had  abused  certain  of  the  liberties  by  taking  from 
persons  coming  to  the  fair  and  market  superfluous  tolls.  The 
jury  found  that  Thomas  was  entitled  to  the  market  and  other 
liberties  aforesaid,  but  had  abused  the  said  market  and  fair, 
because  he  had  always  taken  twopence  as  toll  de  quacunque 
re  venali  empta  vel  vendita  ibidem  in  mercato  sive  feria," 
whereas  before  his  time  there  was  not  wont  to  be  taken  but  one 
penny ;  therefore  the  aforesaid  liberties  were  taken  into  the 
hands  of  the  Lord  the  King,  but  they  were  granted  again  to 
Thomas  on  payment  of  a  fine  of  201. 

This  charter  was  confirmed  by  inspeximus  in  the  9th  year  of 
Kichard  III. 

On  December  7,  in  13  Chas.  2,  the  King  by  charter  granted 
to  Henry  Howard  of  Norfolk,  then  lord  of  the  manor  of 
Worksop,  his  heirs  and  assigns,  "  That  he  his  heirs  and  assigns 
shall  and  may  be  able  to  have  hold  and  keep  one  market  in  and 
upon  every  Wednesday  in  every  week  through  the  year  at  the 
town  of  Worksop  To  be  holden  for  the  buying  and  selling  of 
all  kind  of  beasts  and  cattle,  together  with  the  ancient  market 
there,  in  and  upon  the  same  day  in  times  past  usually  holden  .... 
and  also  three  new  fairs  or  markets  every  year  at  the  same 
town  of  Worksopp  ....  to  be  holden  the  first  of  the  same 
fairs  and  markets  upon  the  21st  day  of  March,  the  second  upon 
the  21st  and  22nd  days  of  June,  and  the  third  in  and  upon  the 
3rd  and  4th  days  of  October  in  every  year  ....  also  a  separate 
court  of  pie  powder,  together  with  all  liberties  and  free  customs 
tolls  tollage  stallage  piccage  fines  amerciaments  and  all  other 
profits  advantages  and  emoluments  whatsoever  to  such  market 
fairs  or  marts  and  court  of  pie  powder  pertaining." 
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By  a  lease  dated  November  11,  1851,  and  made  between 
Charles  Pelham  Clinton  of  the  one  part  and  five  trustees  for  a 
joint  stock  company  then  recently  incorporated  under  the  name 
of  the  Worksop  Nottinghamshire  Corn  Exchange  and  Market 
Company  of  the  other  part,  after  reciting  that  Charles  Pelham 
Clinton,  being  lord  of  the  manor  of  Worksop,  was  entitled  to 
the  tolls  and  all  other  the  market  dues  receivable  and  payable 
at  the  market  held  in  the  town  of  Worksop  subject  to  certain 
mortgages  ;  and  that  it  was  intended  to  remove  the  said  market 
from  the  open  street  in  the  said  town  of  Worksop  where  the 
same  was  then  held  into  or  within  the  market-house  and 
ground  then  erected  and  inclosed  for  that  purpose  by  the  said 
company  ;  the  said  Charles  Pelham  Clinton  and  his  mortgagees 
demised  to  the  trustees  "  all  those  tolls  stallage  piccage  and 
all  and  singular  other  the  market  dues  now  receivable  and 
payable  at  the  market  held  in  the  town  of  Worksop  belonging 
to  the  said  Charles  Pelham  Clinton  or  his  said  mortgagees.  And 
also  all  that  the  right  and  power  of  appointing  the  clerk  of  the 
said  market  from  time  to  time  and  all  profits  benefits  advan- 
tages emoluments  appendances  and  appurtenances  whatso- 
ever to  the  said  premises  belonging  or  in  anywise  appertaining 
(but  excepted  always  out  of  the  aforesaid  grant  or  demise  and 
reserved  unto  the  said  Charles  Pelham  Clinton  his  mortgagees 
heirs  and  assigns  all  fairs  courts  perquisites  of  courts  royalties 
jurisdictions  franchises  and  other  manorial  rights  whatsoever 
other  than  the  said  tolls  and  premises  hereinbefore  granted 
or  demised  to  the  said  market  belonging  for  a  term  of  ninety- 
nine  years  at  a  yearly  rent  of  55.)" 

The  lease  contained  covenants  by  the  trustees  to  do  all 
things  necessary  to  procure  the  removal  of  the  market  to  the 
market-house  and  ground  of  the  company,  to  hold  the  market 
there  during  the  term,  and  to  do  nothing  whereby  the  charter 
might  be  forfeited  or  the  right  of  the  said  CP.  Clinton  to  the 
market  dues  and  premises  might  be  prejudiced  or  affected. 

In  1882  this  lease  was  assigned  by  the  company  to  the 
defendants'  predecessors,  the  Worksop  Local  Board.  The 
reversion  expectant  thereon  had  become  vested  in  the  plaintiff. 

This  action  was  brought  for  an  account  of  fair  tolls  belonging 
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FAKWELL  to  the  plaintiff  under  the  reservation  in  the  lease  alleged  to 
have  been  received  by  the  defendants. 

The  judge  found  the  following  state  of  facts  to  have  been 


1902 


Newcastle  . 

(Duke  OF)   proved  :— 

^-  Both  markets  had  been  held  regularly  every  week,  in  former 

WOEKSOP  .  .  . 

Urban     years  in  the  streets,  but  after  1851  the  provision  market  v^as 

,        ■    held  in  the  Corn  Exchange  Town  Hall  and  Market  Square  (all 

of  which  belonged  to  the  defendants,  or  their  predecessors  in 
title,  in  fee),  and  the  cattle  market  was  held  in  a  field  called 
Shaw's  Field.  This  field  belonged  to  the  plaintiff,  but  had  been 
leased  by  his  predecessors  in  title  to  various  lessees  in  success 
sion,  and  finally  in  1878  to  the  company  aforesaid  for  twenty 
years.  This  lease  had  been  assigned  to  the  defendants,  and  on 
its  expiration  the  plaintiff  had  conveyed  to  the  defendants  a 
piece  of  land  in  Worksop  for  the  purpose  of  erecting  thereon  a 
market.  The  defendants  had  erected  a  market  and  held  their 
cattle  market  therein. 

Two  of  the  fairs  granted  by  the  charters,  namely,  those  to 
be  held  on  March  21  and  October  3  and  4,  were  duly  held  on 
those  days  until  1845,  when  the  plaintiff's  predecessor  changed 
the  days  for  holding  these  two  fairs  to  the  second  Wednesday 
in  Mlarch  and  the  second  Wednesday  in  October.  No  new 
charter  or  licence  had  been  obtained  for  this  change.  It  was. 
made  by  a  simple  notice  given  by  the  then  lords  of  the  manor  and 
advertised  in  the  local  papers.  It  was  said  that  the  inhabitants, 
had  requested  this  change  by  resolution  passed  in  public  meet- 
ing ;  but  of  this  there  was  no  admissible  evidence.  The  fairs 
were  duly  proclaimed  on  every  fair  day  by  the  crier  of  the  lord 
of  the  manor  in  compliance  with  the  statute  of  Northampton, 
2  Edw.  3,  c.  15 ;  but  there  was  no  evidence  that  any  fair  tolls 
had  ever  been  paid  since  the  3rd  year  of  Edward  III.  under 
the  first  charter,  or  at  any  time  under  the  charter  of  Charles  II. 
The  lord  had  never  appointed  any  collector  of  tolls,  nor  pro- 
vided any  buildings  or  ground  for  holding  the  fair,  nor  any 
stalls  or  pens,  nor  held  a  court  of  pie  powder,  or  appointed 
any  one  to  settle  disputes,  nor  in  short  done  anything  whatever 
except  proclaim  the  fair. 

The  fairs  were  in  fact  held  at  the  same  time  and  place  as  the 
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Wednesday  market.  The  defendants  had  received  all  tolls  on 
fair  days  as  on  other  market  days  ;  but  on  June  16,  1892,  they 
had  published  a  list  of  tolls  to  be  taken  in  the  provision  market 
containing  the  following  items :  "  Stalls  in  market  yard, 
Wednesday  and  Saturday,  per  lineal  foot,  2fZ.  ;  ditto,  fairs  and 
statutes,  6d. ;  eggs,  per  lot,  3cZ. ;  ditto,  fairs  and  statutes,  6d." 
The  6d.  toll  on  eggs  had  never  been  taken ;  for  stalls  the 
defendants  had  charged  l^d.  (not  2d.)  per  foot  on  ordinary 
market  days,  and  on  fair  days  had  charged  Ihd.  to  old 
customers,  i.e.,  persons  who  frequented  the  market,  but  Sd.  to 
new  customers,  i.e.,  persons  who  came  in  on  fair  days  only. 
Eegular  frequenters  of  the  market  who  brought  eggs  or  other 
provisions  in  baskets  were  allotted  seats  by  the  defendants' 
officer,  and  practically  always  went  to  the  same  places. 


FAEWELL 

J. 

1902 

Newcastle 
(Duke  of) 

V. 

Worksop 
Urban 
Council. 


Haldane,  K,C.,  Butcher,  K.C.,  and  Vaiiglian  Hawkins,  for 
the  plaintiff.  It  is  plain  that  fairs  have  been  regularly  held, 
for  they  have  been  proclaimed ;  and  as  fairs  are  expressly 
excepted  from  the  lease  to  the  defendants,  they  must  account 
for  all  fair  tolls  they  have  received.  The  defendants  suggest 
that  the  plaintiff's  franchise  has  been  forfeited,  but  there  is  no 
ground  for  this  contention.  A  change  of  place  within  the 
precincts  of  the  franchise  is  within  the  powers  of  the  lord : 
Curwen  v.  Salkeld.  (1) 

The  change  of  day  on  which  the  fair  was  held  may  be  a 
ground  for  forfeiture  by  the  Crown ;  but  no  one  else  can  take 
advantage  of  it :  Lord  Midleton  v.  Power  (2) ;  and  as  the 
Crown  have  not  interfered  for  fifty  years,  the  presumption  is 
that  a  licence  has  been  given.  In  Great  Eastern  By.  Co.  v. 
Goldsmid  (3)  there  was  a  question  whether  a  market  was  held 
under  a  charter  of  Charles  II.  or  one  of  James  II.,  which  were 
for  different  days,  and  Lord  Blackburn's  judgment  treats  it  as 
immaterial  under  which  it  was  held,  though  the  days  would 
have  been  changed  if  it  had  been  held  under  the  later  charter. 

[Far WELL  J.  referred  to  Attorney -General  v.  Horner.  (4)] 


(1)  (1803)  3  East,  538 ;  7  K.  K.        (3)  (1884)  9  App.  Cas.  927. 

510.  (4)  (1884)  14  Q.  B.  D.  245  ;  (1885) 

(2)  (1886)  19  L.  E.  Ir.  1.  11  App.  Cas.  66. 
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In  any  case  the  plaintiff's  franchise  is  perfectly  good  against 
every  one  except  the  Crown.  If  he  had  granted  the  defendants 
a  right  to  hold  their  market  on  a  fair  day,  he  might  be  estopped 
from  saying  they  could  not  hold  it  on  a  fair  day,  but  he  has 
excepted  his  fair ;  so  they  can  only  hold  a  market,  so  as  not  to 
interfere  with  his  fair. 

It  is  impossible  that  the  defendants'  market  should  absorb 
the  plaintiff's  fair.   Markets  and  fairs  are  defined  by  Gunning  : 

A  fair  is  a  great  sort  of  market,  granted  to  any  town,  &c.,  for 
buying  or  selling,  and  for  the  more  speedy  or  commodious  pro- 
vision of  such  things  as  the  subject  needs ;  and  it  is  usually 
kept  once  or  twice  in  the  year. 

"  A  market  is  less  than  a  fair,  and  granted  to  a  town,  &c., 
for  the  like  purposes,  but  chiefly  for  the  provision  of  such 
victuals  as  the  subject  wants ;  it  is  usually  kept  once  or  twice 
in  the  week. 

"  Every  fair  is  a  market,  though  every  market  is  not  a  fair ; 
and,  therefore,  where  a  statute,  &c.,  speaks  of  a  fair,  a  market 
shall  be  also  comprehended  "  :  Gunning  on  Tolls,  p.  44.  The 
last  paragraph  is  cited  from  Coke's  2nd  Inst.  406. 

It  is  not  necessary  to  say  that  the  market  is  merged  in  the 
fair,  but  to  hold  them  both  at  the  same  time  and  place  is 
physically  impossible.  The  fair  must  be  held  on  the  right  day. 
A  market  cannot  be  held  on  the  same  day  without  interfering 
with  the  fair.  It  follows  that  the  market  being  the  less  cannot 
be  held.  There  is  no  direct  authority  on  the  point.  But 
the  right  of  fair  is  an  exclusive  right  of  selling  at  that  time 
and  place :  see  In  re  Islington  Market  Bill  (1)  and  Mosley 
V.  Ghadwich  (2),  where  Lord  Mansfield  cites  all  the  older 
authorities. 

A  market  held  on  a  fair  day  would  be  a  disturbance  of  the 
franchise  of  fair,  and  as  the  lease  excepts  fairs  it  does  not 
justify  such  a  disturbance,  but  must  be  construed  as  giving  the 
defendants  a  right  to  hold  the  market  on  every  Wednesday 
except  fair  days. 

Both  markets  and  fairs  are  franchises,  and,  though  their 

20,  n.;        (2)  (1782)  7  B.  &  C.  47,  n.;  31 


(1)  (1835)  12  M.  &  W, 
3  CI.  &  F,  513 :  39  R.  R.  32. 


(2)  (1782) 
R.  R.  150,  n. 
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origin  was  probably  very  different,  there  is  now  no  legal  farwell 
difference  between  them  except  in  size.    (See  Eeport  of  the 
Commission  on  Market  Eates  and  Tolls,  of  which  Mr.  Elton 

was  chairman.  (1)  )  Newcastle 
^  ^  ^  ^  (Duke  of) 

The  tolls  taken  on  a  fair  day  must  be  all  attributable  to  the  v. 

WORK-SOP 

fair.  There  could  not  be  both  market  tolls  and  fair  tolls  pay-  Ueban 
able  for  the  same  selling.  The  lists  of  tolls  from  time  to  time 
issued  by  the  defendants  shew  that  they  were  levied  on  every- 
thing brought  into  the  fair.  They  must,  therefore,  have  been 
fair  tolls,  not  stallage,  which  is  a  payment  for  the  use  of  a 
defined  space  of  ground  :  Beg.  v.  Cassivell.  (2) 

The  defendants  were  not  rated  on  these  tolls.    That  proves 
that  they  were  fair  tolls,  not  stallage. 

The  fair  was  originally  a  fair  with  toll.  It  is  not  necessary 
to  prove  that  the  lords  actually  received  tolls.  Mere  non- 
collection  of  tolls  could  not  forfeit  the  right  or  alter  the 
character  of  the  franchise. 

[Fabwell  J.  Is  there  any  evidence  that  tolls  were  paid 
before  1851  ?  If  not,  must  I  not  presume  a  surrender  to 
the  Crown  ?] 

The  tolls  are  appurtenant  to  the  fair.  It  is  impossible  to 
presume  a  surrender  of  the  tolls  to  the  Crown  leaving  the 
franchise  fair  in  the  lords  of  the  manor.  If  the  tolls  were 
forfeited  they  would  still  continue  to  exist,  and  the  Crown 
could  collect  them. 

Upjohn,  K.G.,  and  Herbert  Chitty,  for  the  defendants.  The 
question  in  this  case  is  much  more  important  to  Worksop  than 
the  mere  amount  of  the  tolls.  If  the  market  on  these  two 
Wednesdays  is  a  fair,  then  it  is  a  fair  held  on  a  wrong  day, 
i.e.,  not  a  legal  fair,  and  every  one  selling  at  it  is  liable  to 
the  penalties  imposed  on  unlicensed  hawkers :  Benjamin  v. 
Andrews.  (3)  And  questions  would  arise  as  to  the  passing  of 
the  property  in  goods  sold.  In  Lee  v.  Bayes  (4)  there  is  a 
dictum  of  Jervis  C.J.  that  market  overt  must  be  "  an  open  and 
legally  constituted  market." 

(1)  Parliamentary    Papers,    1888,        (2)  (1872)  L.  K.  7  Q.  B.  328. 
vol.  liii.  (3)  (1858)  5  C.  B.  (N.S.)  299. 

(4)  (1856)  18  0.  B.  5r9. 
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FARWELL     The  defendants  have  never  disputed  the  plaintiff's  right  to 

hold  a  fair,  but  he  has  no  right  to  hold  it  on  the  defendants' 

land.    If  he  holds  it  in  the  streets  on  the  second  Wednesdays 

^D^KE^oF)^  in  October  and  March,  he  may  be  restrained  by  injunction  at 

the  instance  of  the  Attorney-General :  Attorney -General  v. 
Worksop  ,  • 

UnBAN     Horner  (1) ;  but  the  defendants  cannot  complain. 

If  the  fair  has  been  held  on  those  days  on  my  land  v^^ith  my 

consent,  I  had  a  right  to  charge  stallage.    Stallage  is  payable 

to  the  owner  of  the  land,  not  to  the  owner  of  the  fair.    It  is 

payment  to  the  owner  of  the  land  within  the  fair  for  user  of  a 

piece  of  the  land  as  distinguished  from  mere  entry.    An  action 

to  recover  stallage  is  really  an  action  for  use  and  occupation. 

Erecting  a  stall  in  a  market  is  not  of  common  right,  and  the 

proper    remedy  is   trespass  :   Northainpton   Corporation  v. 

Ward,  (2) 

The  word  toll  is  used  in  two  senses — a  generic  sense,  which 
includes  toll  proper,  stallages,  piccages,  groundages,  and  so 
forth,  and  in  a  specific  sense.  In  this  sense  market  toll  proper 
is  a  toll  payable  to  the  lord  of  the  market  on  a  sale  within  the 
market  of  things  tollable  brought  into  the  market  and  there 
sold.    This  is  payable  by  the  buyer. 

Stallage  we  have  already  mentioned.  Piccage  is  a  duty  for 
picking  holes  in  the  lord's  ground  for  the  posts  of  the  stalls.  It 
belongs  to  the  owner  of  the  soil. 

There  is  another  thing,  which  perhaps  comes  nearest  to  the 
evidence  in  this  case,  which  is  called  "  standing  "  or  "  ground- 
age,"  where  the  seller  has  a  special  place  for  his  standing, 
though  he  erects  no  stall.  In  the  oldest  authority  it  is  said 
to  be  "pour  son  lieu  et  (3)  son  standing"  :  Brooke,  Abr.,  tit. 
Tolle,  pi.  2. 

Definitions  of  all  these  are  collected  in  Comyn's  Digest,  tit. 
Market,  pi.  F. 

The  case  of  Swindon  Central  Market  Co.  v.  Panting  (4) 
shews  that  toll  is  payable  by  the  buyer,  and  contains  an 

(1)  14  Q.  B.  D.  245 ;  11  App.  Cas.  66.  English  term  "  standing  "  being  added 

(2)  (1746)  2  Str.1238;  IWils.  107.  for  greater  certainty  after  the  vague 

(3)  The  quarto  edition,  1576,  reads  word  "  lieu."— F.  P. 
not  et  but  s.  for  scilicet :  the  proper  (4)  (1872)  27  L.  T.  578. 
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explanation  by  Blackburn  J.  that  "pur  son  lieu  et  son  stand- 
ing" means  ''a  special  place  for  his  own  standing."  The 
passage  referred  to  says  that  toll  is  by  the  law  only  payable  on 
things  sold,  not  on  what  is  brought  into  the  fair,  but  by  custom 
a  man  may  be  liable  to  pay  for  goods  brought  into  the  fair, 
and  he  must  pay  for  his  place  and  his  standing  though  he  sells 
nothing.  (1) 

The  case  of  Yarmouth  Corporation  v.  Groom  (2)  shews  that 
stallage  is  payable  for  baskets  always  brought  to  the  same 
place.  In  this  case  the  evidence  is  clear  that  places  were 
allotted,  and  the  people  who  attended  regularly  brought  their 
baskets  to  the  same  place  every  week. 

There  is  nothing  in  the  argument  that  because  the  defend- 
ants charge  more  on  fair  days  it  must  be  a  fair  toll.  The  only 
increased  tolls  paid  are  clearly  stallage,  and  for  stallage  the 
owner  of  the  soil  may  charge  what  he  likes  so  long  as  it  is 
reasonable,  and  may  differentiate  between  different  persons : 
Duke  of  Bedford  v.  Einmett.  (3)  In  Northampton  Corporation 
V.  Ward  (4)  the  amount  of  stallage  is  treated  as  a  matter  of 
bargain.  A  person  who  has  a  right  to  a  toll  may  charge 
different  tolls  to  different  persons  so  long  as  his  highest  toll  is 
not  unreasonable :  ifi^w^er/ori^  Market  Co.  v.  City  Steamboat 
Co.  (5) 

The  case  of  Norwich  Corporation  v.  Sioann  (6)  shews  that 
trespass  Hes  for  the  unauthorized  erection  of  stalls;  tables, 
stools,  and  baskets  are  there  treated  as  equivalent  to  stalls. 

The  owner  is  rateable  in  respect  of  stallage :  Duke  of 
Bedford  v.  St.  PauFs,  Covent  Garden.  (7) 

Assumpsit  is  maintainable  for  stallage  :  Newport  Corporation 
v.  Saunders  (8) ;  Baron  de  Butzen  v.  Lloyd.  (9) 

(1)  Nota  conceditar  arguendo  in 
the  Prior  of  St.  Bartholomew's  case 
anno  9  H.  6  [45]  that  by  law  a  man 
shall  pay  toll  for  nothing  carried  to  a 
fair  except  what  is  sold,  but  by  custom 
he  may  have  to  pay  for  everything 
brought  to  the  fair,  and  he  shall  pay 
for  his  place,  i.e.  standing,  though  he 

sell  nothing.— Brooke,  Abr.  ToUe,  2  (9)  (1836)  5  Ad.  &  E.  456;  44 
[translated]. 


(2)  (1862)  1  H.  &  C.  102. 

(3)  (1820)  3  B.  &  Al.  366. 

(4)  2  Str.  1238 ;  1  Wils.  107. 

(5)  (1860)  3  E.  &  E.  365. 

(6)  (1777)  2  W.  Bl.  1116. 

(7)  (1881)  51  L.  J.  (M.C.)  41. 

(8)  (1832)  3  B.  &  Ad.  411 : 
K.  K.  456. 

(9)  (1836)  5  Ad.  &  E.  456 
R.  E.  468. 
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FARWELL     Beg.  V.  Cassioell  (1)  only  decided  that  the  toll  in  that  case 
was  a  franchise  toll. 

In  Bex  V.  Maidenhead  Corporation  (2)  a  case  is  cited 


1902 


Council. 


^Duxt^oF)^  arguendo  which  shews  that  the  right  of  toll  may  be  forfeited 

^-        but  the  fair  remain. 

Worksop 

Ueban  The  tolls  received  by  the  defendants  are  stallage,  and  properly 
payable  to  them  as  owners  of  the  soil ;  but,  even  if  this  were 
not  so,  there  is  no  possible  ground  for  treating  them  as  fair 
tolls  collected  on  behalf  of  the  plaintiff. 

Butchery  K.G.,  in  reply.  Both  on  the  facts  and  on  the  law 
the  tolls  taken  by  the  defendants  were  fair  tolls,  not  stallage. 
Stallage  is  only  payable  for  exclusive  occupation.  Mere  placing 
a  basket  on  the  ground  does  not  create  a  liability  to  stallage : 
Townend  v.  Woodruff  (3)  ;  Bex  v.  Bell.  (4)  In  Norwich 
Corporation  v.  Swann  (5)  the  basket  was  turned  into  a  stall  by 
making  a  table  of  the  lid  to  sell  from. 

The  cases  of  Newport  Corporation  v.  Saunders  (6)  and 
Yarmouth  Corporation  v.  Groom  (7),  where  an  action  for 
stallage  was  held  to  be  equivalent  to  an  action  for  use  and 
occupation,  shew  that  there  must  be  some  definite  and  exclusive 
occupation.  Beg.  v.  Casswell  (1)  and  London  Corporation  v. 
>S^^.  Sepulchre  (8)  are  to  the  same  effect.  Buhe  of  Bedford  v. 
St.  BauVs,  Covent  Garden  (9),  is  in  my  favour,  for  there  was  a 
specific  appropriation  of  the  soil. 

As  to  the  change  of  day,  the  Court  will  presume  a  licence. 
The  only  case  quoted  against  me  was  Benjamin  v.  Andrews  (10) ; 
but  there  the  Court  merely  refused  to  presume  a  grant  for  an 
additional  day's  market  from  user,  in  the  face  of  evidence  which 
displaced  any  such  presumption. 

There  is  no  presumption  of  the  abandonment  of  a  charter : 
Niell  v.  Buhe  of  Devonshire.  (11)  The  only  presumption  which 
would  meet  the  case  would  be  that  the  old  fair  granted  by  the 
charter  had  been  abandoned,  and  a  new  one  granted  without  toll. 

(1)  L.  R.  7  Q.  B.  328.  (6)  3  B.  &  Ad.  411 ;  37  R.  R.  456. 

(2)  (1619)  Palm.  76,  82.  (7)  1  H.  &C.  102. 

(3)  (1850)  5  Ex.  506.  (8)  (1871)  L.  R.  7  Q.  B.  333,  n. 

(4)  (1816)  5  M.  &  S.  221 ;  17  R.  R.        (9)  51  L.  J.  (M.C.)  41. 
315.  (10)  5  C.  B.  (KS.)  299. 

(5)  2  W.  Bl.  1116.  (11)  (1882)  8  App.  Cas.  135. 
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An  abuse  of  toll  is  a  cause  of  forfeiture  of  the  fair 
tit.  Market,  F.  7,  citing  Bex  v.  London  Corporation.  (1)  The 
case  in  Palmer  (2)  only  decided  that  toll  could  be  levied,  though 
the  charter  was  silent  as  to  its  amount.  Neither  the  right  to 
toll  nor  the  franchise  of  the  fair  is  forfeited  by  non-collection 
of  toll :  Leicester  Forest  Case  (3) ;  Peter  v.  Kendal.  (4) 

Farwell  J.  The  question  in  this  case  depends  on  the  con- 
struction of  a  lease  of  certain  tolls  demised  by  the  predecessor 
of  the  plaintiff  to  the  predecessor  of  the  defendants  on  Novem- 
ber 11,  1851,  and  for  its  determination  it  is  necessary  to 
understand  the  subject-matter  v^ith  which  the  parties  were 
dealing,  and  to  consider  the  conditions  thereof  at  the  date  of 
the  demise — a  consideration  which  has  entailed  a  prolonged 
examination  out  of  all  proportion  to  the  value  of  the  subject- 
matter  of  the  action.  [His  Lordship  read  the  charters  and  the 
proceedings  in  quo  warranto,  and  proceeded  : — ] 

Both  sides  relied  upon  these  proceedings  as  evidence  that 
tolls  were  properly  payable  in  respect  of  the  market  and  of  the 
March  fair ;  and  for  the  reasons  stated  in  Attorney-General  v. 
Simpson  (5)  I  think  that  they  are  admissible  in  evidence,  and 
are  sufficient  to  shew  that  Thomas  de  Furnivall  took,  and  was 
entitled  to  take,  tolls  in  respect  of  his  market  and  fair.  [His 
Lordship  then  stated  the  facts  as  above,  and  continued : — ] 

The  plaintiff  claims  that  all  tolls  taken  on  the  fair  days  are 
fair  tolls,  and  contends  that  the  defendants  must  account  for 
them  accordingly.  "A  fair"  (they  say,  quoting  Gunning  on 
Tolls,  p.  44),  "is  a  great  sort  of  market,  and  a  market  is  less 
than  a  fair,"  and  they  cite  Coke's  2nd  Inst.,  at  p.  406  :  "  Note 
there  be  words  in  the  grant  of  a  market,  ita  quod  non  sit  ad 
nocumentum  alterius  mercati,  and  note  that  fairs  are  taken 
within  this  law,  for  every  fair  is  a  market,  but  every  market  is 
not  a  fair."  If  it  were  impossible  for  a  market  and  a  fair  to 
coexist  on  the  same  day  in  the  same  manor  for  the  benefit  of 
the  same  lord,  there  might  be  some  force  in  this  contention ; 

(1)  (1682)  2  Show.  263,  275.  (3)  (160S)  Cro.  Jac.  155. 

(2)  Rex  V.  Maidenhead  Corpora-  (4)  (1827)  6  B.  &  C.  703  ;  30  E.  E. 
Hon,  Palm.  76.  504. 

(5)  [1901]  2  Ch.  671,  688. 
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FARWELL  bat  it  was  not  and  could  not  be  contended  that  there  was  any- 
thing like  merger  of  the  two  :  the  two  franchises  are  separate 

1902  •    •  •      .  . 

and  distinct  and  of  equal  dignity  ;  there  is  no  question  about  a 
"(DuKE^oF)^  greater  and  a  less  estate  such  as  is  essential  to  merger,  and  the 
V-        very  charter  of  Edward  I.,  under  which  the  plaintiff  claims,  is 
Urban     mconsistent  with  any  such  contention,  for  the  eight  days  fair 
Council,    ^j^gj^gi^y  granted  on  or  around  St.  Cuthbert's  day  necessarily 
included  a  Wednesday,  and  yet  the  charter  grants  a  market  on 
every  Wednesday.    I  cannot  say  that  it  is  impossible  for  a  fair 
to  be  held  in  one  part  of  the  manor  of  Worksop  on  the  same 
day  that  a  market  is  held  in  another  part,  and  no  authority  has 
been  cited  shewing  the  impossibility  of  the  coexistence  of  the 
two  franchises  on  the  same  day.    Then  it  is  said  that,  even  if 
this  is  so,  a  double  set  of  tolls  cannot  be  exacted,  and  that  the 
tolls  paid  must  be  deemed  to  be  fair  tolls.    It  is  not  necessary 
for  me  to  decide  the  first  question,  because  the  tolls  taken  by 
the  defendants  under  their  lease  are,  in  my  opinion,  market 
tolls.    The  parties  to  that  lease  were  contracting  on  the  basis 
of  the  existing  facts,  namely,  that  no  fair  tolls  had  in  fact  been 
paid  since  the  reign  of  Edward  III.,  and  that  no  fair  tolls  could 
be  recovered  in  respect  of  the  fairs  on  the  two  new  fair  days ; 
and  on  the  face  of  the  deed  itself  it  is  apparent  that  the  non- 
existence of  fair  tolls  was  in  the  contemplation  of  the  parties. 
The  first  point  is  the  result  of  the  evidence  in  the  case ;  it  is 
really  inconceivable  that,  where  a  franchise  has  been  for  at 
least  three  or  four  centuries  enjoyed  by  two  great  families  such 
as  the  Howards  and  Pelham  Clintons,  no  record  of  any  pay- 
ment in  respect  thereof  could  be  found  if  any  such  had  really 
ever  been  made.     It  is  urged  that  the  franchise  remains 
although  the  tolls  have  not  been  paid  for  centuries,  and  that 
there  is  nothing  to  prevent  the  plaintiff  from  now  exacting 
them.    I  agree  that  the  franchise  of  fairs  is  unaffected  by  the 
omission  to  collect  the  tolls.    Tolls  are  not  incident  to  a  fair  : 
Heddy  v.  Wheelhouse  (1)  ;  but,  as  appears  from  the  Maiden- 
head Case  (2),  "Icy  per  opinion  del  Court  Toll  n'est  incident 
al  market  mes  sont  distinct  choses."    It  owes  its  origin  to 
a  subordinate  franchise  appurtenant  to  the  fair  or  market, 
(1)  (1597)  Cro.  Eliz.  591.  (2)  Palm.  76,  86. 
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differing  in  this  respect  from  the  court  of  pie  powder,  which  is  farwell 
incident  to  a  market :  Coke's  2nd  Inst.,  220,  221 ;  Com.  Dig. 
Market,  1.  The  statement  in  Viner's  Abridgement,  tit. 
Market,  F.  7  and  8,  rests  mainly  on  the  statement  of  counsel 
in  Bex  v.  London  Corporatio7i  (1),  but  this  statement,  as  pointed 
out  by  Messrs.  Pease  and  Chitty  in  their  excellent  little  treatise 
on  markets  and  fairs,  p.  60,  n.  (c),  is  founded  on  the  false 
assumption  that  tolls  are  incident  to  fairs  and  markets. 

There  is  great  difficulty  in  presuming  the  extinction  of  the 
tolls,  which  formed  this  subordinate  franchise.  It  has  been 
urged  that  the  effect  of  a  surrender  or  forfeiture  would  not  be 
to  extinguish  them,  but  to  restore  them  to  the  Crown,  and 
this  appears  to  me  to  be  correct.  Thus  in  Heddy  v.  Wheel- 
house  (2)  it  was  held  by  Popham,  Gawdy,  and  Fenner  that 

such  liberties  which  a  common  person  hath  by  prescription 
or  grant,  and  which,  if  the  common  person  had  not,  the  King 
himself  should  have  throughout  England,  as  Wayf,  Estray, 
Wreck,  &c.,  there,  if  the  common  person  hath  them  by  grant, 
or  prescription,  and  they  come  to  the  King  by  forfeiture  or 
otherwise  they  are  extinguished  in  the  Crown,  and  the  Queen 
will  have  such  liberties  by  her  prerogative,  and  they  cannot 
afterwards  be  granted,  but  by  a  new  creation.  But  such 
liberties,  which  a  common  person  hath  by  grant,  or  prescrip- 
tion, which  the  King  (if  such  prescription  had  not  been)  could 
not  have  by  his  prerogative,  as  w^arren,  park,  fayr,  market  with 
toll,  &c.,  if  these  come  to  the  Crown,  &c.,  they  remain  in  esse, 
and  are  not  extinct ;  for,  if  the  King  should  not  have  them  by 
this  means,  they  would  be  lost."  And  to  the  same  effect  is 
the  decision  in  the  case  of  the  Abbot  of  Strata  Mercella  (3)  : 
**  When  the  King  grants  any  privileges,  liberties,  franchises, 
&c.  which  were  privileges,  liberties,  or  franchises,  in  his  own 
hands,  as  parcel  of  the  flowers  of  his  Crown  ....  there  if 
they  come  again  to  the  King  they  are  merged  in  the  Crown, 
and  he  has  them  again  in  jure  coronae.  .  .  .  But  when  a 
privilege,  liberty,  franchise,  or  jurisdiction  was  at  the  beginning 
erected  and  created  by  the  King,  and  was  not  any  such  flower 

(1)  2  Show.  263,  265,  276.  (2)  Cro.  Eliz.  591. 

(3)  (1590)  9  Rep.  24  a,  25  b. 
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FAEWELL  before  in  the  garland  of  the  Crown,  there,  by  the  accession  of 
them  again  to  the  Crown  they  are  not  extinct  &c."    It  is  not 

1902 

v^v-'  easy  to  see  how  the  franchise  of  fair  can  be  in  the  Lord,  and 
(Duke  OT^?         subordinate  franchise  of  tolls,  which  exists  only  as  appur- 

^-        tenant  to  the  franchise,  can  be  in  the  Crown.    It  is  not, 

Worksop 

Ueban  however,  necessary  for  me  to  determme  this  point,  for,  whether 
Council.  ^^^j^       extinguished  or  not,  I  find  as  a  fact  that  they  had 

not  been  paid  for  many  years  before  1851,  and  that  the  parties 
to  the  lease  of  1851  were  contracting  with  that  knowledge  and 
on  that  footing. 

I  have  been  dealing  so  far  with  tolls  payable  under  the 
charter  in  respect  of  fairs  held  on  the  days  appointed  by  the 
charter.  I  have  now  to  consider  the  effect  of  the  change  of 
days  made  in  1845.  The  Duke's  predecessors  altered  these 
days  mero  motu ;  there  is  no  evidence  of  any  licence  or 
authority  from  the  Crown,  or  any  assent  of  the  inhabitants, 
even  if  the  latter  could  have  any  legal  effect. 

At  the  date  of  the  lease  the  alterations  had  been  in  force  for 
five  or  six  years  only — a  period  far  too  short  to  give  rise  to  any 
presumption  of  a  lost  grant  or  licence.  Now  an  entire  change 
of  days,  such  as  this,  is  doubtless  a  cause  of  forfeiture  ;  but  it 
has  been  held  in  Lord  Midleton  v.  Power  (1)  that  the  Crown 
only  can  take  advantage  of  such  a  forfeiture.  I  will  assume 
that  this  is  correct ;  but  the  charters  that  continued  in 
existence  in  1851  were  the  charters  to  hold  fairs  on  the  days 
therein  specified,  and  could  not  support  an  action  to  recover 
tolls  in  respect  of  fairs  held  on  other  days. 

It  is  said  that  the  decision  in  Lord  Midleton  v.  Power  (1)  is 
opposed  to  this  ;  but  I  do  not  so  read  it.  That  case  was  for 
disturbance  of  fair :  the  Land  League  had,  without  any  title, 
set  up  a  rival  fair,  and  the  Vice-Chancellor  held  that  the 
plaintiff,  who  had  changed  the  day  on  which  the  fairs  were 
held  some  twenty  years  or  so  before,  was  entitled  to  a  declara- 
tion of  his  title,  and  an  injunction  restraining  the  defendants 
from  disturbing  his  fair  and  damages.  He  put  it  on  the 
ground  that  the  defendants  were  obviously  wrongdoers  in 
setting  up  a  new  market  without  any  grant  from  the  Crown, 

(1)  19  L.  R.  Ir.  1. 
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and  that  possession  was  a  sufficient  title  in  the  plaintiff  against  farwell 
wrongdoers.    No  question  of  tolls  arose.    The  plaintiff  had 

.  .  1902 

held  a  market  on  the  days  in  question  for  several  years,  and  v^v^ 
was  therefore  prima  facie  in  possession.    This,  however,  is  no 
authority  for  the  proposition  that  the  owner  of  a  fair  on  a 
given  day  with  tolls,  who  changes  the  day  without  licence,  can 
recover  tolls. 

The  lord  proclaims  his  fair,  and  thereupon  every  one  has 
prim^  facie  the  right  to  buy  and  sell  at  such  fairs  toll  free  : 
Earl  of  Egreviont  v.  Saul  (1)  ;  and  if  the  lord  sues  for  tolls  he 
must  prove  his  title  thereto  ;  the  persons  buying  and  selling  are 
not  wrongdoers ;  every  person  has  of  common  right  a  liberty 
of  coming  into  a  public  market  for  the  purpose  of  buying  or 
selling :  per  Cockburn  C.J.  in  Swindon  Central  Market  Go.  v. 
Panting  (2),  citing  Northampton  Corporation  v.  Ward  (3)  ;  and 
the  lord  has  against  them  such  rights  only  as  he  can  prove. 

The  plaintiff's  predecessor  must,  therefore,  have  put  in 
evidence  his  charter,  and  on  its  production  must  have  failed, 
for  a  market  or  fair  cannot  be  a  legal  market  or  fair  without  a 
grant  of  the  right  to  hold  it  on  the  day  claimed  :  Benjamin  v. 
Andreios  (4)  ;  and  if  the  fair  was  not  legal,  the  tolls  claimed  in 
respect  of  it  were  not  recoverable.  I  find,  therefore,  that  in 
1851  the  plaintiff's  predecessor  had  no  right  to  demand  any 
tolls  in  respect  of  the  fairs  held  on  the  altered  days,  and  that 
the  contract  between  the  parties  in  1851  must  be  read  on 
this  basis. 

I  now  turn  to  the  lease  itself.  [His  Lordship  referred  to  the 
recitals  and  demise  above  set  out,  and  continued  : — ]  I  do  not 
of  course  say  that,  if  there  were  in  fact  any  tolls  in  respect  of 
the  fairs,  they  would  not  be  duly  excepted  and  reserved  ;  but 
on  the  point  of  construction,  the  omission  of  all  express  refer- 
ence to  fair  tolls  is  strongly  corroborative  of  the  view  that  the 
parties  were  contracting  with  the  knowledge  and  on  the  basis 
that  there  were  in  fact  no  fair  tolls. 

But  if  this  were  not  so,  the  plaintiff's  contention  is,  in  my 


(1)  (1837) 
R.  R.  617. 


6  Ad.  &  E.  924;  45 


(2)  27  L.  T.  579. 

(3)  2  Str.  1238 ;  1  Wils.  107. 
(4)  5  C.  B.  (N.S.)  299. 
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FARWELL  opinion,  quite  untenable.    It  must  extend  to  this,  either  that 
such  market  tolls  as  are  payable  on  fair  days  are  not  demised, 
>^       or  that  the  lessee  has  in  some  way  or  other  a  duty  cast  on  him 
(Duke  OT)^  collecting  his  own  market  dues  until  fair  dues  are  paid, 

^-        or  of  collectinej  the  fair  dues  in  preference  to  the  market  dues, 

WOKKSOP  ^  ... 

Ukban  as  and  for  the  lessor.  It  is,  in  my  opinion,  impossible  that  a 
grantor  can  so  derogate  from  his  own  grant,  or  that  such  a 
meaning  can  be  given  to  this  demise  on  any  of  the  ordinary 
rules  of  construction.  Further,  during  the  six  years  prior  to 
the  writ,  for  which  an  account  of  tolls  is  claimed,  it  is  true 
that  the  fair  has  been  proclaimed  ;  but  the  proclamation  carries 
with  it  no  right  to  hold  the  fair  on  the  land  of  the  defendants. 
No  buying  or  selling  has  taken  place  during  those  six  years 
except  on  the  land  of  the  defendants,  and  it  is  certainly  difficult 
to  see  how  the  plaintiff  can  claim  that  the  lessees  are  not  only 
bound  to  collect  his  tolls  for  him,  but  also  to  provide  the  land 
on  which  the  fair  is  held.  Assuming  that  the  plaintiff's  fairs 
still  exist,  and  can  be  held  on  the  proper  days,  they  cannot  be 
held  on  the  defendants'  land  without  their  consent. 

Then  it  is  said  that  the  defendants  have  in  fact  received  fair 
tolls  as  such;  and  some  colour  is  lent  to  this  contention  by 
two  items  in  the  list  of  tolls  to  be  taken  in  the  provision 
market.  [His  Lordship  stated  the  facts  as  to  the  tolls  for  stalls 
and  eggs.] 

I  am  of  opinion  that  these  tolls  are  not  fair  tolls,  but  stallage 
tolls.  A  fair  toll  is  payable  to  the  owner  of  the  franchise  in 
respect  of  goods  sold  in  his  fair,  or  brought  into  his  fair  for 
sale,  whether  he  be  the  owner  of  the  soil  or  not,  and  has 
nothing  to  do  with  the  ownership  of  the  soil.  Stallage  is  paid 
in  respect  of  some  user  of  the  soil,  and  can  be  exacted  only  by 
the  owner  of  the  soil.  It  is  sufficient  to  refer  to  the  case  of 
Northampton  Corporation  v.  Ward  (1)  and  the  Duke  of  Bedford 
V.  St.  Paul's,  Covent  Garden.  (2)  The  land  on  which  the  stalls 
stand  belongs  to  the  defendants,  and  they  make  a  charge  for 
the  exclusive  occupation  of  the  land  and  the  convenience  of 
stalls  thereon.  It  is  said  that  the  fact  that  the  toll  is  increased 
on  fair  days  is  fatal  to  this  conclusion,  because  it  is  contended 
(1)  2  Str.  1238  ;  1  Wils.  107,  114.         (2)  51  L.  J.  (M.C.)  41. 
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that  tolls  must  be  the  same  for  all  persons,  and  that  it  follows,  FAKWELL 
therefore,  that  the  extra  l^d,  must  be  fair  tolls.    In  my 
opinion  that  is  not  the  law.    So  long  as  the  lord  does  not 
exceed  the  maximum  toll  that  he  is  entitled  to  demand — (that 
is,  a  reasonable  amount  when  the  charter  specifies  no  sum  : 
Stamford  Corporation  v.  Faiolett  (1)  and  it  is  not  suggested 
that  3(Z.  is  unreasonable) — he  may  remit  all  or  a  part  of  the 
toll  to  whomsoever  he  pleases.    The  reasoning  in  the  case  of 
Hungerford  Market  Co.  v.  City  Steamboat  Co.  (2)  applies,  in 
my  opinion,  to  the  present  case.    In  that  case  the  company 
were  authorized  by  statute  to  take  tolls  in  return  for  service  to 
the  public,  and  Cockburn  C.  J.,  in  delivering  the  judgment  of  the 
Court,  consisting  of  himself,  Hill,  and  Blackburn  JJ.,  says  (3) : 
"  We  have  therefore  to  consider  whether  a  company  entitled 
to  take  tolls  in  return  for  public  service  is  bound,  independently 
of  express  provision,  to  exact  the  same  toll  from  all  persons 
alike,  or  is  at  liberty,  if  so  minded,  to  remit  the  tolls,  or  any 
portion  of  them,  to  particular  individuals  at  its  pleasure  and 
discretion.    No  authority  has  been  adduced  for  the  former  of 
those  propositions.    In  Lees  v.  Manchester  and  Ashton  Canal 
Co.  (4)  the  observations  of  Lord  Ellenborough  go  no  further 
than  to  shew  that,  on  grounds  of  public  policy,  it  may  be 
desirable  that  such  an  obligation  should  attach  to  the  power  of 
a  public  company  to  take  toll.    Yet  authority  would  certainly 
seem  to  be  required  to  establish  a  proposition  directly  at 
variance  with  the  well-known  axiom  that  every  one  is  at  liberty 
to  renounce  a  right  established  in  his  favour.    The  power  to 
take  the  tolls  is  conferred  on  the  company  in  consideration  of 
service  to  be  rendered,  and  accommodation  to  be  afforded,  to  the 
public.    If  the  service  be  rendered  and  the  accommodation 
afforded,  the  obligation  of  the  company  is  fulfilled.    If  it  omit 
to  exact  the  toll  which  is  the  consideration  for  the  service,  the 
shareholders  would  seem  to  be  the  only  persons  who  can  have 
a  right  to  complain." 

The  justification  for  the  grant  of  tolls  in  a  market  or  fair 


(1)  (1830)  1  Cr.  &  J.  57 
675. 

(2)  3  E.  &  E.  365. 
YOL.  II.  1902. 


35  R.  E.        (3)  3  E.  &  E.  380. 

(4)  (1809)  11  East,  645 ;  11  R,  R. 
297. 
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FAEWELL  IS  the  same  as  that  m  the  Hungej'ford  Case  (1),  namely,  service 
^'        to  the  pubHc.    The  principle  that  everj^  one  may  waive  an 
advantage  to  himself  applies  as  much  to  the  owner  of  the 
(Duke  orf  ^^^^^^  ^^^^^  railway  or  steamboat  company,  and  I 

V.  see  no  ground  on  which  the  variation  of  tolls  within  the  due 
Ukban  limit  can  be  said  to  be  a  wrong  to  any  one. 
Council.  rpj^-g  applies  to  all  tolls,  but  with  regard  to  stallage  the  case 
of  the  Duke  of  Bedford  v.  Emmett  (2)  is  a  direct  authority  for 
the  variation  where  different  prices  are  charged  for  different 
places  in  the  market.  It  is  said  that  these  tolls  cannot  be 
stallage  because  the  defendants  are  not  rated  in  respect  of  them ; 
and  it  is  no  doubt  true  that  franchise  tolls,  as  distinguished 
from  tolls  in  respect  of  the  occupation  of  the  land,  are  not  rate- 
able :  Beg.  v.  Casswell  (3) ;  but  I  am  not  satisfied  on  the  evidence 
that  the  defendants  are  not  rated  in  respect  of  these  tolls.  The 
only  evidence  is  that  the  tolls  are  not  separately  rated.  But 
even  if  the  defendants  are  not  properly  rated,  their  default  or 
mistake  cannot  alter  the  character  of  the  use  and  occupation 
of  the  ground,  which  is  the  fact  on  which  the  question  depends. 
There  can,  I  think,  be  no  doubt  that  the  l^d.  and  36?.  are 
stallage,  and  the  question  as  to  the  payment  for  baskets  which 
might  give  rise  to  some  dif&culty  does  not  arise,  because  there 
is  no  variation  of  the  tolls  in  respect  thereof  on  market  and 
fair  days. 

The  action  wholly  fails  and  must  be  dismissed  with  costs, 
which,  in  accordance  with  the  Public  Authorities  Protection 
Act,  must  be  as  between  solicitor  and  client. 

Solicitors  :  Bichard  F.  d  C.  L.  Smith,  for  Marshalls  d-  Bate, 
East  Betford  ;  Baker,  Lees  d  Go. 

(1)  3  E.  &  E.    3  65.  (2)  3  B.  &  Al.  366. 

(3)  L.  K.  7  Q.  B.  328. 

J.  R.  B, 
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Trustee  and  Cestui  que  Trust — Principal  and  Agent — Equitable  Mortgagee —  A'pril  15,  16, 
Comfiicting  Equities — Priority — Negligence — Enabling  Third  Person  to 
commit  Fraud — Estoppel — Receipt  Clause — Conveyancing  and  Laiv  of 
Property  Act,  1881  (44  &  45  Vict,  c,  41),  s.  55. 

R.  delivered  to  a  stockbroker  a  mortgage  bond  for  2000Z.  with  instruc- 
tions to  sell  it.  The  bond  was  one  of  a  series  issued  by  the  Tyne  Improve- 
ment Commissioners  under  a  private  Act  which  incorporated  the  Commis- 
sioners Clauses  Act,  1847.  That  Act  requires  that  all  transfers  of  mort- 
gages should  be  registered.  Induced  by  the  false  representations  of  the 
broker,  R.  executed  two  deeds  of  transfer,  by  which  the  mortgage  bond 
was  transferred  to  the  broker  in  two  portions  of  1500Z.  and  500/.  respec- 
tively. These  transfers  were  in  a  form  prescribed  by  the  schedule  to  the 
Commissioners  Clauses  Act,  and  were  expressed  to  be  made  in  considera- 
tion of  1500^  and  500/.  respectively  paid  by  the  broker  to  R.  They  were 
duly  registered.  The  broker  borrowed  1000?.  from  the  defendant  W. 
and  executed  a  formal  sub-mortgage  of  the  bond  to  him,  producing  the 
transfers  as  proof  of  title.  This  mortgage  was  not  registered.  The  broker 
had  applied  the  money  to  his  own  use  and  absconded.  This  action  was 
brought  by  R.  for  retransfer  of  the  bond  free  from  the  mortgage  to  W. : — 

Eeldy  that  where  an  owner  of  property  gives  all  the  indicia  of  title  to 
another  person  with  the  intention  that  he  should  deal  with  the  property, 
the  principles  of  agency  apply,  and  any  limit  which  he  has  imposed  on 
his  agent's  dealing  cannot  be  enforced  against  an  innocent  purchaser  or 
mortgagee  from  the  agent,  who  has  no  notice  of  the  limit. 

If  the  owner  has  not  only  transferred  property  to  an  agent  or  trustee, 
but  has  acknowledged  that  the  transferee  has  paid  full  consideration  for 
it,  he  is  estopped  from  asserting  his  equitable  title  against  a  person  to 
whom  the  transferee  has  disjDOsed  of  the  property  for  value. 

The  statement,  in  a  transfer  of  mortgage  made  in  a  form  prescribed  by 
statute,  that  the  mortgage  is  transferred  in  consideration  of  /.  paid 
by  A.  to  B.,  without  any  express  receipt  clause,  is  sufficient  to  create 
this  estoppel. 

On  both  these  grounds  the  equitable  title  of  R.  was  postponed  to  W.'s 
charge. 

Perry  Herrick  v.  Attiuood,  (1857)  2  De  C  &  J.  21,  explained  and 
followed. 

Carritt  v.  Real  and  Personal  Advance  Co.,  (1889)  42  Ch.  D.  263, 
explained  and  distinguished. 


The  plaintiff  in  this  action  was  the  sole  trustee  of  Charles 
G  arrould,  who  died  in  1893.    Part  of  the  trust  estate  consisted 
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FAKWELL  of  a  mortgage  bond  for  2000Z.,  issued  by  the  Tyne  Improve- 
ment Commissioners  under  statutory  powers.    The  bond  had 

1902 

^-v^      been  transferred  into  the  plaintiff's  name  and  the  transfer  duly 
EiMMER  registered. 

Webste!}.  Jj^  September,  1900,  it  was  necessary  to  raise  money  for  the 
purposes  of  the  trust,  and  the  plaintiff  sent  the  bond  to  the 
defendant  Hall,  who  was  a  stockbroker  carrying  on  business 
at  Darlington,  with  instructions  to  sell  it.  Hall  knew  that  the 
plaintiff  held  the  bond  as  trustee. 

On  December  13,  1900,  Hall  wrote  to  the  plaintiff  that  he 
was  arranging  for  the  sale  of  the  bond  in  two  portions  of  500Z. 
and  1500Z.,  and  inclosed  two  transfer  deeds,  by  which  two 
portions  of  the  security  were  expressed  to  be  transferred  to 
Hall  in  consideration  of  1500Z.  and  500Z.,  respectively,  paid  to 
the  plaintiff  by  Hall.  No  money  was  in  fact  paid,  but  the 
plaintiff  executed  the  transfers  containing  this  statement  and 
returned  them  to  Hall  on  December  14.  On  January  4,  1901, 
the  plaintiff  received  from  the  secretary  to  the  Commissioners 
the  usual  notice  that  the  transfers  had  been  lodged  for  registra- 
tion. The  secretary  afterwards  pointed  out  that  they  were 
not  in  the  proper  form,  and  some  alterations  were  made  not 
affecting  the  statement  of  payment.  The  transfers  as  altered 
were  sent  by  Hall  to  the  plaintiff  on  January  28,  1901,  were 
returned  by  the  plaintiff  to  Hall  re-executed  with  the  altera- 
tions duly  initialled,  and  on  February  4,  1901,  were  duly 
registered  by  the  Commissioners. 

On  December  17,  1900,  Hall  obtained  from  the  defendant 
Webster,  for  his  own  use,  a  loan  of  lOOOL  upon  the  security  of 
the  bond  and  the  transfers,  and  executed  a  mortgage  of  the 
bond  to  Webster  to  secure  that  sum,  representing  himself  to 
be  the  absolute  owner.  On  December  28  Webster  sent  hi& 
mortgage  deed  to  the  secretary  of  the  Commissioners  for  regis- 
tration, and  gave  them  notice  of  his  mortgage.  On  June  18, 
1901,  the  secretary  wrote  to  Webster  that  the  Commissioners 
could  not  take  cognizance  of  his  notice,  but  that  he  could 
have  the  mortgage  registered  as  an  absolute  assignment  if  he 
desired.  On  January  28  Webster  wrote  that  he  did  not  pro- 
pose to  have  his  mortgage  registered  at  present.  Meanwhile 
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the  plaintiff  had  been  pressing  Hall  to  complete  the  sale  of  the  fakwell 
securities.    Hall  absconded  on  March  11.    On  March  14  the 
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plaintiff  gave  Webster  notice  of  his  title,  and  on  the  18th 
Webster  sent  in  his  mortgage  to  the  Commissioners  with  a  i^™mer 
request  to  register  it.    Before  this  was  done  the  plaintiff  issued  Websteu. 
his  writ  in  this  action,  making  Hall,  Webster,  and  the  Commis- 
sioners defendants,  and   asking  for  retransfer  of  the  bond 
to  him. 

Hall  was  made  bankrupt  after  the  action  was  brought,  and 
his  trustee  did  not  appear.  Webster  died  before  the  hearing, 
but  his  evidence  had  been  taken  on  commission. 

It  was  contended  that  Webster,  who  was  a  friend  of  Hall's, 
knew  of  Hall's  insolvency  at  the  time  he  took  his  mortgage, 
and  must  have  known  that  he  could  not  have  paid  2000Z.  for 
the  bond ;  but  the  judge  held  that  there  was  nothing  to  suggest 
that  his  conduct  was  in  any  way  open  to  suspicion. 

The  issue  and  transfer  of  the  mortgage  bonds  of  the  Tyne 
Improvement  Commissioners  were  regulated  by  a  series  of 
private  Acts  of  Parliament,  one  of  which,  the  Tyne  Improve- 
ment Act,  1850,  incorporated  the  Commissioners  Clauses 
Consolidation  Act,  1847  (10  &  11  Vict.  c.  16).  Sect.  78  of  the 
last-mentioned  Act  contained  provisions  as  to  the  registration 
of  transfers  of  mortgages  practically  identical  with  those  of  s.  15 
of  the  Companies  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  16) 
as  to  registration  of  transfers  of  shares.  The  transfers  were  in 
a  statutory  form  contained  in  a  schedule  to  the  Commissioners 
Clauses  Consolidation  Act  and  in  a  schedule  to  the  private  Act 
of  1850. 

Upjohn f  K.C.f  and  Hart,  for  the  plaintiff.  This  case  is  a 
mere  contest  of  equities.  The  legal  right  to  the  bond  could 
not  pass  to  Webster  until  registration  was  complete :  Nanney 
v.  Morgan  (1) ;  and  the  plaintiff  has  only  an  equitable  interest, 
for  the  legal  right  is  in  Hall.  The  plaintiff's  equity  is  prior  to 
the  defendant's  in  date,  and  must  prevail.  In  the  first  place. 
Hall  was  a  trustee  for  him;  and  if  the  defendant  Webster 
contends  that  he  had  no  notice  of  the  trust,  and  the  plaintiff' 

(1)  (1887)  35  Ch.  D.  598 ;  37  Ch.  D.  346. 


166 


CHANCEEY  DIVISION. 


[1902] 


PAR  WELL  had  enabled  Hall  to  deceive  him,  so  that  he  was  entitled  to 
^'        treat  Hall  as  a  purchaser  from  the  plaintiff,  still  the  plaintiff 
!^       has  a  lien  for  unpaid  purchase-money,  which  gives  him  the 
EiMMER    prior  equity.    That  lien  applies  to  chattels  as  well  as  land : 
Webster.    Bavies  V.  Thomas  (1)  ;    Collins  v.   Collins  (2),  w^here  the 
purchase  was  that  of  a  mere  debt. 

In  White  v.  Wakefield  (3)  the  lien  was  held  to  be  lost 
because  the  purchaser,  knowing  that  the  vendor  was  a 
trustee,  had  given  a  receipt  indorsed  on  the  deed  for  the 
whole  purchase-money.  Here  there  is  no  indorsed  receipt ; 
and  no  express  receipt  in  the  body  of  the  transfer  deeds. 
Sect.  55  of  the  Conveyancing  Act,  1881  (44  &  45  Yict.  c.  41), 
does  not  apply :  Benner  v.  Tolley.  (4)  The  words  are  :  "  a 
receipt  for  consideration  money."  That  means  a  proper  receipt 
clause.  The  section  was  intended  to  get  rid  of  the  necessity 
for  an  indorsed  receipt,  not  to  make  the  expression  of  the  con- 
sideration into  a  receipt.  There  was  an  express  receipt  in 
Lloyd's  BaJih  v.  Bullock  (5),  and  all  the  other  cases  reported 
on  the  section. 

No  doubt,  though  a  purchaser  of  a  chose  in  action  takes 
subject  to  all  equities,  the  owner  of  the  equity  may  put  himself 
into  such  a  position  that  he  cannot  equitably  enforce  it.  In 
Bickerton  v.  Walker  (6)  it  was  held  that  a  mortgagor  who  had 
given  an  indorsed  receipt  for  the  whole  mortgage  money  could 
not,  as  against  an  innocent  transferee,  redeem  for  the  less 
amount  he  had  actually  received.  But  in  In  re  Natal  Invest- 
ment Co.  (7)  it  was  held  that  a  company  who  had  given 
debentures  reciting  that  500Z.  was  owing  by  the  company  and 
agreeing  to  pay  it  were  not  prevented  from  setting  up  the 
equitable  defence  that  nothing  was  due.  The  plaintiff  was 
entitled  to  make  Hall  his  trustee,  and  put  all  the  evidence  of 
title  into  his  hands  :  Carritt  v.  Beal  and  Personal  Advance 
Go,  (8)  That  case  also  strongly  supports  the  Natal  Case  (7)  by 
shewing  that  the  contents  of  a  deed  do  not  prevent  an  assignee 

(1)  [1900]  2  Ch.  462.  (4)  (1893)  68  L.  T.  815. 

(2)  (1862)  31  Beav.  346.  (5)  [1896]  2  Ch.  192. 

(3)  (1835)  7  Sim.  401 ;  40  R.  R.        (6)  (1885)  31  Ch.  D.  151. 
163.  (7)  (1868)  L.  R.  3  Ch.  355. 

(8)  42  Ch.  D.  263. 
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of  a  chose  in  action  taking  subject  to  the  equities.  If  an  fakwell 
owner  gives  authority  to  another  person  to  mortgage  property 

1902 

up  to  a  certain  Hmit,  and  he  mortgages  for  a  sum  beyond  the 

Hmit  to  a  person  who  has  no  notice,  the  owner  will  be  bound :  Dimmer 

Ferry  Herrich  y.  Athvood  (1);  BrocMeshy  y.  Temperance  Fer-  Webster. 

manejit  Building  Society  (2) ;  but  it  has  never  been  held  that 

an  authority  to  mortgage  will  support  a  sale,  or  that  an 

authority  to  sell  will  support  a  mortgage. 

JenkmSj  K.G.,  and  W.  Baker,  for  the  defendant  Webster. 
The  case  comes  within  the  general  rule  that  where  one  of  two 
innocent  persons  must  suffer  loss  through  the  fraud  of  a  third, 
he  who  has  enabled  the  third  person  to  commit  the  fraud  must 
sustain  the  loss  :  Farquharson  Brothers  d  Go.  v.  Ki^ig  d  Go.  (3) 

The  cases  as  to  trustees  do  not  apply.  It  was  not  the  object 
of  the  plaintiff  to  make  Hall  a  trustee  to  hold  the  property  for 
him.  The  transaction  was  either  a  sale  to  Hall  leaving  him 
trustee  of  the  purchase-money,  or,  more  probably,  an  appoint- 
ment of  Hall  as  agent  to  sell.  It  has  been  established  that  if 
a  man  makes  another  his  agent  to  borrow,  and  gives  him  the 
indicia  of  title,  a  borrower  from  him  is  not  bound  by  any  secret 
limit  placed  on  his  authority  by  the  principal.  This  is  an 
a  fortiori  case,  for  by  giving  Hall  the  legal  estate  the  plaintiff 
put  him  in  a  position  to  deal  with  the  property  as  absolute 
owner.  There  may  be  no  precise  decision  that  an  authority  to 
sell  authorizes  a  mortgage ;  but  the  case  is  within  the  principle 
that  no  secret  limit  can  be  put  on  a  general  authority  to  an 
agent :  Henderson  d  Go.  v.  Williams.  (4)  The  case  of  a  trustee 
is  an  exception.  But  it  must  be  a  trustee  legally  constituted. 
Every  agent  is  in  a  fiduciary  position,  and  so  in  a  sense  a 
trustee.  In  that  sense,  both  in  Brochleshy  v.  Temperance  Fer- 
manent  Building  Society  (2)  and  Ferry  Herrich  v.  Atty;ood  (1) 
the  person  who  committed  the  fraud  was  a  trustee ;  but  that 
contention  was  not  allowed  to  prevail.  The  principal  cannot 
be  better  off  because  he  has  given  his  agent  the  legal  estate. 
He  cannot  say  that  he  meant  to  appoint  an  agent,  but  his  own 
negligence  has  made  him  at  law  a  trustee. 

(1)  2  De  G.  &  J.  21.  (3)  [1901]  2  K.  B.  697  [reversed  in 

(2)  [1895]  A.  C.  173.  H.  L.  June  17,  W.  N.  1902,  p.  122]. 

(4)  [1895]  1  Q.  B.  521. 
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FARWELL     National  Provincial  Bank  of  England  v.  Jackson  (1)  shews 
that  a  person  who  conveys  the  legal  estate  to  another  cannot, 

1902  •  • 

  nntil  the  deed  is  set  aside,  be  heard  to  say  it  was  only  for  a 

EiMMER    limited  purpose. 

Webster.  The  deeds  of  transfer  contained  a  receipt  within  the  meaning 
of  s.  55  of  the  Conveyancing  Act,  1881;  the  words  "thereby 
acknowledged  to  be  received  "  must  include  cases  where  the 
word  receipt  is  not  used.  If  that  is  so,  Lloyd's  Bank  v. 
Bullock  (2)  puts  the  plaintiff  out  of  Court. 

Benner  v.  ToUey  (3)  depended  on  the  special  circumstances 
of  the  case. 

The  defendant  Webster  was  at  the  date  of  the  commence- 
ment of  the  action  in  the  same  position  as  if  he  had  had  the 
legal  estate;  he  was  absolutely  entitled  to  registration,  and 
nothing  but  mere  formalities  were  wanting :  Moore  v.  North 
Western  Bank.  (4) 

Upjohn^  K.C.,  in  reply.  On  the  last  point,  as  to  registration, 
Ireland  v.  Hart  (5)  is  conclusive  against  the  defendant. 

Upon  the  general  case,  Shropshire  Union  Bailioays  and 
Canal  Co.  v.  Beg.  (6),  and  the  general  statement  of  the  law  in 
the  judgment  of  the  Court  of  Appeal  delivered  by  Fry  L.J. 
in  Northern  Counties  of  England  Fire  Insurance  Co.  v. 
Whipp  (7),  are  strong  authorities  in  the  plaintiff's  favour. 

Cur.  adv.  vult. 


April  24.  Faewell  J.  The  question  in  this  case  is  one  of 
conflicting  equities.  The  legal  title  is  in  Hall.  Webster  never 
obtained  the  registration  which  was  essential,  under  the  Com- 
missioners Clauses  Consolidation  Act,  to  obtaining  a  legal  title ; 
nor  had  he,  when  he  requested  the  Commissioners  to  register 
his  mortgage  on  March  18,  ''a  present  absolute  unconditional 
right  to  registration  "  :  see  Nanney  v.  Morgan  (8)  ;  Ireland  v. 
Hart.  (5) 

The  question  for  my  determination,  therefore,  is  whether  the 


(1)  (1886)  33  Ch.  D.  1 

(2)  [1896]  2  Ch.  192. 

(3)  68  L.  T.  815. 

(4)  [1891]  2  Ch.  599. 


(5)  [1902]  1  Ch.  522. 

(6)  (1875)  L.  E.  7  H.  L.  496. 

(7)  (1884)  26  Ch.  D.  482,  492. 

(8)  37  Ch.  D.  346. 
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plaintiff  has,  by  any  act  or  default  of  his  own,  displaced  the  fauwell 
higher  equitable  right  that  is  given  him  by  the  priority  of  his  ^^^^ 
title  in  point  of  date. 

It  is  contended  that  there  is  a  broad  general  principle,  perhaps 
most  succinctly  stated  by  Ashhurst  J.  in  LicJcbarrow  v.  Mason  (1) ,  Webster. 
that  "  "Wherever  one  of  two  innocent  persons  must  suffer  by 
the  acts  of  a  third,  he  who  has  enabled  such  third  person  to 
occasion  the  loss  must  sustain  it."  But,  to  adopt  Lord  Sel- 
borne's  words  in  Seivell  v.  Burdich  (2)  :  It  is  often  dangerous 
to  infer,  even  from  very  strong  words,  when  used  diverso  intuitu, 
conclusions  on  other  subjects  which  if  they  had  been  present 
to  the  minds  of  the  speakers,  might  perhaps  have  led  to  their 
being  more  guarded  or  qualified."  It  would  serve  no  useful 
purpose  if  I  were  to  attempt  to  go  through  and  discuss  the 
various  common  law  cases  that  have  been  cited  to  me,  especi- 
ally as  in  the  last,  Farquharson  Brothers  d  Co.  v.  King  d  Co.  (3), 
there  is  a  remarkable  conflict  of  judicial  opinion  ;  but  I  desire 
to  express  my  respectful  concurrence  with  the  observations  of 
Vaughan  Williams  L.J.  in  that  case,  "  that  it  is  impossible,  in 
the  face  of  various  authorities  on  the  subject,  to  say  that,  in 
every  case  in  which  the  act  of  one  of  two  innocent  persons  has 
enabled  a  third  person  to  occasion  loss,  the  first-mentioned 
person  must  sustain  the  loss."  It  is,  indeed,  plain  that  a  man 
may  in  many  cases  intrust  another  with  all  the  indicia  of 
ownership,  including  the  legal  title,  and  yet  not  deprive  him- 
self of  his  equitable  rights.  I  am  not  concerned  to  consider 
the  cases  at  common  law,  as  the  case  before  me  is  one  of 
equities  only.  It  is  sufficient  to  refer  to  two  authorities  to 
illustrate  my  meaning.  A  man  may  transfer  his  shares  in  a 
company  to  a  single  trustee,  and  intrust  him  with  the  certifi- 
cate, and  yet  c  nforce  his  equitable  title  against  a  purchaser  or 
mortgagee  of  the  trustee  who  has  not  obtained  the  legal  title : 
Shropshire  Union  Bailways  and  Canal  Co.  v.  Beg.  (4)  Again, 
he  may  cause  land  purchased  by  him  to  be  conveyed  to  a 
trustee  by  a  deed  containing  a  statement  that  the  trustee  has 

(1)  (1787)  2  T.  R.  63,  70 ;  1  R.  R.         (3)  [1901]  2  K.  B.  697,  712  [see 
425.  note  p.  167  above]. 

(2)  (1884)  10  A  pp.  Cas.  74,  81.  (4)  L.  R.  7  H.  L.  4i)6. 
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FAEWELL  paid  the  purchase-money  and  may  hand  over  the  deed  to  him 
and  yet  enforce  his  equitable  title  in  a  similar  way  :  Carritt  v. 

1902 

.^y^  Beal  and  Personal  Advance  Co.  (1)  The  principle  upon  which 
KiMMER  those  cases  are  founded  is  stated  by  Lord  Cairns,  so  far  as 
Wbbstee.  relevant  to  the  present  case,  in  Shropshire  Union  Bailways 
and  Canal  Co.  v.  Beg.  (2)  :  My  Lords,  in  the  first  place,  the 
arguments  at  your  Lordships'  bar  on  behalf  of  the  respondent 
appeared  to  me  to  go  almost  to  this,  that  whenever  you  have 
an  equitable  owner  who  is  the  absolute  owner,  that  is  to  say, 
entitled  to  the  whole  equitable  interest,  such  a  person  ought 
not  to  have  a  trustee  at  all  holding  the  indicia  of  legal  owner- 
ship ;  or,  if  he  chooses,  for  his  own  purpose,  to  have  such  a 
trustee,  he  must  be  in  danger  of  suffering  for  every  act  of 
improper  conduct  by  that  trustee;  and  that  therefore,  if  the 
person  entitled  absolutely  to  the  equitable  interest  in  a  share 
in  a  railway  company,  chooses  for  his  own  purpose  to  have  that 
share  standing  in  the  name  of  a  trustee  for  him,  he  will  be 
bound  not  merely  by  a  valid  legal  transfer  of  that  share  by 
the  trustee,  but  by  any  equitable  dealing  or  contract  which  the 
trustee  may  choose  to  enter  into.  My  Lords,  that  is  a  very 
serious  proposition.  It  goes  not  merely  to  shares,  but  it  goes 
to  land,  and  to  every  other  species  of  property ;  and  it  goes  to 
say  that,  whereas  there  is  a  large,  well-known,  recognised,  and 
admitted  system  of  trusts  in  this  country,  that  system  of  trusts 
is  to  be  cut  down  and  moulded  and  reduced  to  this,  that  it  is 
to  be  a  system  applicable  only  to  infants,  married  women,  or 
persons  with  limited  interests  ;  and  that  wherever  the  limited 
interest  has  ceased,  and  the  equitable  interest  has  become 
entire  and  complete  without  any  limit,  there  the  equitable 
owner  is  under  some  measure  of  obligation  with  regard  to  his 
duty  of  watching  his  trustee,  an  obligation  which  does  not  lie 
upon  a  limited  owner.  I  find  no  authority  for  such  a  proposi- 
tion, and  I  feel  satisfied  that  your  Lordships  will  not  be 
disposed  to  introduce,  for  the  first  time,  that  as  a  rule  of  law." 

Then  a  little  further  on  he  says  :  "In  the  fourth  place,  this 
circumstance  was  relied  upon,  that  the  cestuis  que  trust  had 
allowed  the  trustee  to  have  possession  of  the  certificates  of  the 
(1)  42  Ch.  D.  263.  (2)  L.  K.  7  H.  L.  507,  509. 
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shares.    Now  a  certificate  of  the  shares  or  stock  of  a  railway  farwell 

company  is  merely  a  solemn  affirmation  under  the  seal  of  the 

company  that  a  certain  amount  of  shares  or  stock  stands  in 

the  name  of  the  individual  mentioned  in   the  certificate.  Rimmer 

Undoubtedly  the  stock  did  stand  in  the  name  of  Mr.  Holyoake.  Webster. 

If  I  am  right,  the  directors  were  justified  in  having  it  in  his 

name,  and  they  were  also  justified  in  giving  him  the  certificates, 

which  did  no  more  than  tell  that  which  any  person  would  have 

found  out  by  looking  at  their  books,  namely,  that  the  stock 

stood  in  his  name." 

On  the  other  hand,  it  is  equally  well  settled  that  if  a  man 
hands  over  the  indicia  of  title  to  a  third  person,  for  the  purpose 
of  enabling  that  person  to  raise  money,  either  for  his  own 
benefit — Perry  Herrick  v.  Attwood  (1) — or  for  the  benefit  of 
the  owner — BrocTclesby  v.  Temperance  Permanent  Building 
Society  (2) — but  with  a  limit  on  the  amount,  the  lender,  being 
ignorant  of  the  limit,  is  entitled  to  a  charge  for  the  whole 
amount  advanced  although  it  exceed  the  limit. 

It  is  sufficient  to  read  one  passage  from  Lord  Macnaghten's 
judgment:  "  A  person  places  his  title-deeds  under  the  control 
of  an  agent  and  instructs  the  agent  verbally  to  procure  for 
him  a  certain  sum  by  means  of  those  deeds.  The  agent  then 
obtains  from  a  banker,  on  the  security  of  the  deeds,  an  advance 
in  excess  of  the  amount  which  the  principal  directed  or  intended 
him  to  raise,  and  misappropriates  the  difference.  "Who  is  to 
bear  the  loss  ?  Is  the  principal  to  suffer  for  the  fraud  of  his 
agent,  or  the  banker,  who,  on  the  invitation  of  the  principal, 
has  dealt  in  good  faith  with  the  agent  in  the  very  matter 
intrusted  to  his  agency  ?  It  would  seem  to  be  in  accordance 
with  common  sense  that  the  loss  should  fall  upon  the  principal. 
No  authority  has  been  produced  to  the  contrary;  and  the 
judgment  under  appeal  is  in  accordance  with  the  principle  of 
the  decision  in  Perry  Herrick  v.  Attwood  (1),  though  the  facts 
of  the  two  cases  are  different.  The  principle  laid  down  in 
Perry  Herrick  v.  Attwood  (1)  seems  to  be  this:  if  a  person 
permits  title-deeds,  which  belong  to  his  security,  to  be  dealt 
with  for  the  purpose  of  creating  a  preferential  charge  of  a 
(1)  2  De  G.  &  J.  21.  (2)  [1895]  A.  C.  173,  184. 
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FAR  WELL  definite  amount  and  the  limit  is  exceeded,  he  cannot,  as  against 
^'        innocent  third  parties  who  have  advanced  their  money  with- 

1902 

^^v-/       out  notice  of  the  hmit,  complain  that  the  authority  which  he 
EiMMBR     gg^^g  YiQjS  been  exceeded  in  that  respect.     Perry  Herrick  v. 
Webster.    Attwood  (1)  was  not  a  case  of  agency,  but  it  seems  to  me  that 
the  principle  is  equally  applicable  in  a  case  of  that  sort." 

The  principle  underlying  those  cases  is  that  the  man  pos- 
sessed of  the  prior  equity  cannot  be  deprived  of  his  title  unless 
he  has  been  guilty  of  some  negligence.  But  the  word  "  negli- 
gence "  imports  the  neglect  of  some  duty  towards  the  person 
injured :  Swan  v.  North  British  Australasian  Co,  (2)  A 
man  is  entitled  to  deposit  his  deeds  with  his  solicitor  or  his 
banker,  or  to  send  his  certificates  to  his  broker,  or  to  vest  his 
property  in  the  name  of  another  person  and  hand  him  the 
title-deeds,  without  thereby  giving  rise  to  any  implication 
inconsistent  with  his  own  beneficial  title,  because  his  acts  are 
in  accordance  with  the  common  usage  of  mankind ;  and  no 
other  member  of  the  community,  therefore,  is  entitled  to  allege 
that  such  a  course  of  action  contains  any  invitation  to  him  to 
act,  from  which  a  duty  to  him  can  be  inferred.  But  the  course 
of  action  above  mentioned  is  also  consistent  with  an  intention 
that  the  person  to  whom  the  indicia  of  title  are  intrusted  should 
deal  with  them ;  and  if  it  is  once  proved,  or  admitted,  that 
such  was  the  intention,  the  case  then  falls  to  be  decided  in 
accordance  with  the  principles  governing  the  cases  of  authority 
given  by  a  principal  to  an  agent ;  and  the  owner  comes  under 
a  duty  to  the  persons  whom  he  intends  to  act  on  such  authority 
to  give  them  notice  of  any  limit  that  he  places  on  the  authority, 
which  he  has  by  his  own  act  made  apparently  co-extensive  with 
absolute  ownership.  This  disposes  of  Mr.  Upjohn's  contention 
that  the  cases  of  Ferry  Herrick  v.  Attwood  (1)  and  Brockleshy 
V.  Te7nperance  Permanent  Building  Society  (3)  are  confined  to 
an  excess  of  the  limit  of  borrowing,  and  do  not  extend  to  a 
mortgage  when  the  authority  is  only  to  sell.  The  authority 
which  the  owner  has  given  can  only  be  limited  by  the  indicia 
of  property  which  he  has  given  ;  the  particular  authority  proved 

(1)  2  De  G.  &  J.  21.  (2)  (1863)  2  H.  &  C.  175. 

(3)  [1895]  A.  C.  173. 
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or  admitted  is  necessary  in  order  to  make  the  case  one  to  which  farwell 
the  principles  of  agency  apply  at  all;  but  when  that  is  once 
proved,  and  the  owner  is  found  to  have  given  the  vendor  or 
borrower  the  means  of  representing  himself  as  the  beneficial 
owner,  the  case  forms  one  of  actual  authority  apparently  Webster 
equivalent  to  absolute  ownership,  and  involving  the  right  to 
deal  with  the  property  as  owner,  and  any  limitations  on  this 
generality  must  be  proved  to  have  been  brought  to  the  know- 
ledge of  the  purchaser  or  mortgagee.  It  is  argued  that  Hall 
became  a  trustee  for  sale  when  the  bond  was  transferred  to 
him,  and  that  a  trust  for  sale  does  not  authorize  a  mortgage. 
But  it  was  the  unnecessary  transfer  of  the  legal  title  to  Hall 
that  enabled  him  to  deal  with  the  bond  as  owner,  and  the  prin- 
ciples which  I  have  stated  are  equally  applicable  whether  the 
dishonest  vendor  or  mortgagor  has  the  legal  title  as  a  trustee 
or  not.  The  gist  of  the  case  is  that  the  real  owner  has  invested 
the  dishonest  vendor  or  mortgagor  with  all  the  indicia  of  title 
as  absolute  owner  for  the  purpose  of  enabling  him  to  deal  with 
the  property,  although  in  a  limited  way  only ;  whether  the  trust 
was  to  sell  only,  or  to  mortgage  only,  is  immaterial,  if  the 
mortgagee  or  purchaser  had  no  notice  of  the  existence  of  any 
trust  at  all. 

Further,  there  is  another  class  of  cases  distinct  from  the 
cases  of  authority  or  agency  which  do  fall  under  the  general 
principle  which  I  have  cited  from  Lickbarrow  v.  Mason  (1),  and 
these  are  cases  of  pure  estoppel.  If  the  owner  of  property 
clothes  a  third  person  with  the  apparent  ownership  and  right 
of  disposition  thereof,  not  merely  by  transferring  it  to  him,  but 
also  by  acknowledging  that  the  transferee  has  paid  him  the 
consideration  for  it,  he  is  estopped  from  asserting  his  title  as 
against  a  person  to  whom  such  third  party  has  disposed  of  the 
property,  and  who  took  it  in  good  faith  and  for  value.  Bice  v. 
Bice  (2)  is  a  good  illustration.  If  a  man  acknowledges  that  he 
has  received  the  whole  of  the  purchase-money  from  the  person 
to  whom  he  transfers  property,  he  voluntarily  arms  the 
purchaser  with  the  means  of  dealing  with  the  estate  as  the 
absolute  legal  and  equitable  owner,  free  from  every  shadow  of 
(1)  2  T.  R.  63,  70;  1  R.  R.  425.  (2)  (1853)  2  Drew.  73,  83. 
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.^v-'  makes  no  difference,  in  my  opinion,  whether  that  acknowledg- 
KiMMEE  ]32ent  is  made  before  the  Conveyancing  Act,  on  a  conveyance 
Webster,  of  land  by  the  receipt  clause  in  the  body  of  the  deed  and  the 
indorsed  memorandum,  or  since  the  Act  by  the  former  only ; 
or  in  a  statutory  transfer  by  the  statement  in  the  statutory 
form  that  the  money  has  been  paid.  The  statutory  form  is 
given  in  the  schedule  to  the  Commissioners  Clauses  Consolida- 
tion Act  as  the  effectual  mode  of  transfer,  and  the  Act  requires 
the  true  consideration  to  be  stated ;  it  would  be  disastrous  now 
to  hold  that  these  forms,  which  have  been  used  for  years, 
are  not  fully  effectual,  but  require  to  be  supplemented  by  a 
conveyancer's  receipt  clause. 

There  is  nothing  adverse  to  this  in  Garritt  Y.  Beat  and  Per- 
sonal Advance  Co.  (1)  In  that  case  the  purchaser  on  comple- 
tion took  the  conveyance  of  land  to  a  trustee  for  himself ;  the 
purchaser's  name  did  not  appear  on  the  conveyance,  but  the 
purchase-money  was  stated  to  have  been  paid  by  the  trustee. 
Chitty  J.  held  that  this  statement  did  not  involve  any  repre- 
sentation that  the  trustee  had  paid  for  the  property  out  of  his 
own  money.  But  his  decision  does  not  extend  to  a  case  where 
the  owner  himself  conveys,  in  consideration  of  the  payment  of 
the  purchase-money  to  himself,  by  the  transferee.  The  distinc- 
tion is  obvious :  the  mere  statement  that  the  purchase-money 
has  been  paid  by  the  transferee  is  consistent  with  such  payment 
having  been  made  out  of  trust  money  in  his  hands  belonging 
to  other  persons  ;  but  it  is  not  consistent  with  absolute  non- 
payment. There  is  no  contradiction  of  the  deed  in  saying, 
"  True,  the  purchase-money  was  paid  by  him,  but  out  of  some 
third  person's  money "  ;  there  is  a  direct  contradiction  in 
saying  that  it  was  never  paid  at  all. 

In  this  case  the  plaintiff  transferred  the  whole  legal  title  to 
Hall  for  the  purpose  of  enabling  him  to  sell ;  and  he  executed 
a  transfer  which  stated  that  Hall  had  paid  him  the  consideration, 
and  he  was  fully  aware  of  this. 

Whether  the  case  be  regarded  as  one  of  general  authority 
(1)  42  Ch.  D.  263. 
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with  no  limit  brought  to  the  mortgagee's  notice,  or  as  one  of  farwell 
estoppel,  the  plaintiff,  in  my  opinion,  fails  to  establish  the 

priority  that  he  claims  ;  and  his  claim  to  a  vendor's  lien  is  ^^v^ 

also  defeated  on  similar  principles  :  see  Bice  v.  Bice  (1)  and  ^^^^^^^ 

White  V.  Wakefield.  (2)    There  will  be  the  usual  decree  for  Webster. 
redemption. 

Sohcitor  for  plaintiff  :  H.  W.  Henniker  Bance. 
Solicitors  for  defendant :  Williamson^  Hill  d:  Co, 

J.  R.  B. 


In  re  CAKKOLL.  farwell 
BEICE  V.  CAEEOLL. 


[1902    C.  165.] 

Trust — Breach  of  Trust — Money  lent  to  Solicitor  without  Security  with  Notice 
— Summary  Order  on  Solicitor — Practice. 

In  an  administration  action  it  appeared  that  the  trustee  had  lent 
moneys  of  the  trust  estate  without  security  to  his  solicitor,  who  had 
accepted  the  loan  with  notice  that  it  was  trust  money.  The  solicitor  was 
not  a  party  to  the  action : — 

Held,  that  the  Court,  in  the  exercise  of  its  summary  jurisdiction  over 
its  officers,  had  power,  on  motion  in  the  action,  to  order  the  solicitor  to 
bring  the  money  into  court. 

In  such  a  case  the  notice  of  motion  should  he  entitled  in  the  action  and 
in  the  matter  of  the  particular  solicitor. 

This  was  an  originating  summons  taken  out  in  January, 
1902,  by  two  of  the  legatees  under  the  will  of  Elizabeth 
Carroll,  who  died  in  1894,  against  P.  Carroll,  the  sole  executor 
of  the  will.  The  plaintiffs  claimed  payment  of  the  legacies 
given  to  each  of  them  by  the  will ;  administration  of  the 
estate ;  and  that  the  defendant  should  bring  into  court  all 
moneys  in  his  hands  belonging  to  the  estate.  By  the  terms  of 
the  will  the  plaintiffs  were  to  be  paid  their  legacies  on  attaining 
twenty-five.  The  plaintiff  Emma  Brice  had  recently  attained 
that  age,  but  her  co-plaintiff  E.  Yale  would  not  attain  that  age 
until  1904. 

(1)  2  Drew.  73.  (2)  7  Sim.  401 ;  40  R.  R.  163. 
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Brice 
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Carroll. 


On  February  25  the  usual  order  for  a  common  account  was 
made  against  the  defendant,  who  was  a  clerk  in  the  employ- 
ment of  a  Mr.  Mcintosh,  a  solicitor,  who  was  acting  as  hi& 
solicitor  in  the  action,  and  who  had  acted  as  his  solicitor  in 
proving  the  will. 

On  April  7  the  defendant  filed  his  accounts,  verified  by 
affidavit,  from  which  it  appeared  that  the  net  residuary  estate 
of  the  testatrix  available  for  payment  of  the  legacies  given  by 
her  will  amounted  to  95.  M. ;  and  that  450Z.  4s.  lOd.  of 
this  sum  (which  represented  the  legacies  of  the  plaintiffs)  had 
been  lent  by  the  defendant  in  1896  to  Mr.  Mcintosh  at  4  per 
cent,  interest  without  any  security  subject  to  six  months' 
notice  ;  and  that  notice  calling  in  the  money  had  been  given  to 
Mr.  Mcintosh  last  August,  but  it  had  not  been  paid. 

On  April  28  the  Court,  on  motion  by  the  plaintiffs  for  an 
order  on  the  defendant  to  pay  the  450^.  4s.  lOd.  into  court, 
declined  to  make  any  order  on  the  ground  that  the  money  was 
not  in  the  hands  of  the  defendant.  Thereupon  the  plaintiffs 
served  Mr.  Mcintosh  with  notice  of  motion  for  an  order  on 
him  to  bring  the  money  into  court.  This  notice  of  motion 
was  headed  in  the  action,  and  also  "  In  the  matter  of  Francis 
Hugh  de  Mortimer  Mcintosh,  one  of  the  solicitors  of  the 
Supreme  Court."  Mr.  Mcintosh  filed  an  affidavit  in  opposi- 
tion to  the  motion,  in  which  he  admitted  that  he  had  accepted 
the  loan  of  the  450L  4s.  lOd.  from  the  defendant  with  notice 
that  it  was  trust  money,  and  stated  his  intention  to  repay  it 
"in  due  course,"  but  objected  that  the  Court  had  no  juris- 
diction in  an  action,  to  which  he  was  not  a  party,  to  make  an 
order  upon  him. 


Sheldon y  for  the  plaintiffs.  The  Court  in  the  exercise  of  its 
jurisdiction  over  its  own  officers  will  give  summary  relief  in  a 
case  like  this,  and  not  compel  the  trustee  to  sue  the  solicitor : 
In  re  Clerihew's  Estate  (1)  ;  Staniar  v.  Evans.  (2)  A  solicitor 
who  takes  trust  money  in  this  way  from  his  clerk  holds  it 
practically  as  a  trustee,  and  the  Court  will  not  allow  him  to 
retain  it. 

(1)  (1871)  24  L.  T.  860.  (2)  (1886)  34  Ch.  D.  470. 
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Miiir  Mackenzie,  for  Mcintosh.  The  jurisdiction  of  the  farwell 
Court  over  its  officers  is  admitted,  but  it  is  a  power  that  will 
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be  exercised  carefully.  The  cases  cited  are  distinguishable 
from  the  present.  In  In  re  Clerihew's  Estate  (1)  the  solicitor 
was  a  trustee  of  the  will;  and  in  Staniar  v.  Evans  (2)  the 
solicitors  had  received  the  money  as  solicitors  to  the  estate 
under  a  representation  that  was  not  correct,  and,  moreover,  no 
objection  to  the  jurisdiction  was  raised.  (3)  Here  Mcintosh 
is  not  the  solicitor  of  the  plaintiffs,  and  the  money  is  not  in 
his  hands  as  solicitor  to  the  estate.  He  received  it  under  a 
distinct  contract  of  loan  with  the  trustee,  which  may  have 
been  an  improper  investment  on  the  part  of  the  trustee,  but 
w^hich  did  not  make  him  a  trustee  of  it.  He  is  liable  to  the 
trustee  for  it,  but  not  to  the  estate.  It  will  be  extending  the 
principles  and  practice  of  the  Court  to  make  a  summary  order 
here.  It  can  only  be  done  where  the  money  is  received  by  the 
solicitor  as  the  hand  of  the  trustee. 
Sheldon y  in  reply. 


Farwell  J.  In  my  opinion  this  is  a  very  bad  case.  The 
defendant  Carroll  being  a  clerk  in  the  employment  of  this 
solicitor  in  1895,  received  as  executor  of  the  will  of  the  testa- 
trix in  this  action  a  small  sum  of  money  to  which  the  plaintiffs 
are  now  entitled.  This  ^loney  he  handed  over  to  his  master, 
who  had  acted  as  his  solicitor  in  proving  the  will  of  the  testatrix, 
and  who  took  it  knowing  it  to  be  trust  money  and  retained  it 
without  giving  any  security.  As  long  ago  as  August  last  the 
money  was  called  in.  It  is  not  forthcoming,  and  now  this 
solicitor  makes  an  affidavit  in  which  he  states  that  he  will  pay 
the  money  "  in  due  course,"  whatever  that  may  mean.  The 
only  defence  to  the  present  application  is  that  this  Court  has 
no  jurisdiction  to  make  the  order.  In  my  opinion,  the  two 
cases  that  have  been  cited  sufficiently  support  this  application, 
and  are  authorities  to  shew  that  the  Court  has  jurisdiction  to 
make  a  summary  order  on  its  officer  in  a  case  like  this.  I 
adopt  the  language  of  James  L.J.  in  hire  Clerihew's  Estate  (4), 


(1)  24  L.  T.  860. 

(2)  34  Ch.  D.  470. 
Vol.  I[.  1902. 


(3)  34  Ch.  D.  478. 

(4)  24  L.  T.  861. 
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could  not  be  made. 
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Carroll, 
In  re. 

Brioe 

V. 

Carroll. 


it  would  be  a  shocking  thing  if  this  order 
The  order  I  make  is  that  Mr.  Mcintosh 
do  bring  the  money  into  court  within  fourteen  days,  and  I  also 
order  him  to  pay  the  costs  of  this  motion. 


Sohcitors :  W.  B.  Millar  d  Sons 
Shaw, 


de  Mortimer-Mclntosh  d 


H.  L.  F. 


In  re  CEEDTT  ASSUKANCE  AND  GUAEANTEE 
COEPOEATION,  LIMITED. 

Company — Beduction  of  Capital — -Articles  of  Association — Losses  to  he  home 
in  Proportion  to  Capital  paid  up  on  Shares — Shares  of  the  same  Class  with 
Different  Amounts  paid — Deferred  Shares. 

Where  tlie  articles  of  association  of  a  company  provide  that  in  the  case 
of  a  winding-up  losses  are  to  be  borne  by  the  members  in  proportion  to 
the  capital  paid  up  on  their  shares,  the  same  rule  must  be  applied  in  the 
case  of  any  reduction  of  capital  as  well  between  shares  in  the  same  class 
with  different  amounts  paid  as  between  different  classes  of  shares.  The 
€ourt  has  a  discretion,  and  is  not  bound  to  insist  on  the  application  of  this 
rule  to  different  classes  of  shares  where  no  injustice  will  be  done  by 
throwing  the  whole  reduction  on  one  class  of  shares. 

The  Credit  Assurance  and  Guarantee  Corporation,  Limited, 
was  incorporated  in  1897  with  a  capital  of  1,000,000Z.,  divided 
into  2000  deferred  shares  of  11.  each  and  99,800  ordinary  shares 
of  lOZ.  each. 

The  memorandum  of  association  of  the  company  provided 
that  the  profits  should  be  applied,  after  carrying  to  reserve 
such  sums  as  might  be  thought  expedient  by  the  directors  .... 
in  paying  a  dividend  upon  the  ordinary  shares,  at  the  rate  of 
10  per  cent,  per  annum  on  the  amount  paid  up  for  the  time 
being;  and  that  one-half  the  surplus  should  be  paid  to  the 
holders  of  deferred  shares,  and  the  other  half,  subject  to  pay- 
ment thereout  of  such  extra  remuneration  to  the  directors  as 
the  company  in  general  meeting  should  direct,  should  belong 
to  the  ordinary  shareholders. 

The  articles  of  association  gave  the  company  power  to  reduce 
capital,  and  contained  the  following  article  :— - 
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"  152.  If  the  corporation  shall  be  wound  up,  and  the  surplus  farwell 

assets  shall  be  insufficient  to  repay  the  whole  of  the  paid-up 

capital,  such  surplus  assets  shall  be  distributed  so  that,  as  nearly 

as  may  be,  the  losses  shall  be  borne  by  the  members  in  propor-  j^^^bance 

tion  to  the  capital  paid  up,  or  which  ought  to  have  been  paid  and 

.  Guarantee 
up,  on  the  shares  held  by  them  respectively  at  the  commence-  Corporation, 

ment  of  the  winding-up.    But  this  clause  is  to  be  without  ^j™^^' 

prejudice  to  the  rights  of  the  holders  of  shares  issued  upon 

special  conditions." 

The  2000  deferred  IZ.  shares  had  been  issued,  as  fully  paid,  to 
the  subscribers  of  the  memorandum  of  association  in  considera- 
tion of  their  underwriting  a  part  of  the  capital. 

Of  the  ordinary  lOL  shares  1123  had  been  issued  to  the 
vendors  as  paid  up  to  the  extent  of  5Z.  On  the  other  2621 
ordinary  shares  issued,  21.  only  had  been  called  up  and  paid. 

The  company  had  had  losses,  and  on  December  12,  1901, 
passed  a  special  resolution,  which  was  afterwards  duly  con- 
firmed :  "  That  the  capital  of  the  company  be  reduced  to  850,300Z., 
divided  into  99,800  ordinary  shares  of  101.  each  and  2000 
deferred  shares  of  11.  each,  and  that  such  reduction  be  effected 
by  cancelling  capital  to  the  extent  of  11.  10s.  in  respect  of  each 
of  the  ordinary  shares  in  the  company's  capital  ....  which 
have  been  issued  and  are  now  outstanding,  and  by  reducing  the 
nominal  amount  of  all  the  ordinary  shares  in  the  company's 
capital  from  101,  to  SI.  105." 

The  minute  proposed  to  be  registered  stated :  "  The  capital 
of  the  company  is  850,300Z.,  divided  into  99,800  ordinary  shares 
of  81.  10s.  each  and  2000  deferred  shares  of  11.  each,  reduced 
from  1,000,000Z.,  divided  into  2000  deferred  shares  of  IZ.  each 
and  99,800  ordinary  shares  of  lOZ.  each.  At  the  time  of  regis- 
tration of  this  minute  1123  of  the  said  ordinary  shares  have 
been  issued,  and  are  paid  up  or  considered  as  paid  up  to  the 
extent  of  3Z.  10s.  per  share,  and  2621  of  the  said  ordinary 
shares  have  been  forfeited  for  non-payment  of  calls,  and  the 
remaining  33,968  have  been  issued  and  were  paid  up  to  the 
extent  of  10s.  per  share." 

This  was  a  petition  by  the  company  for  confirmation  of  the 
proposed  reduction. 
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Upjohn,  K.C.,  and  W.  A,  G,  Woods,  for  the  petition. 
Jenkins,  K.C.,  and  Martelli,  for  shareholders  opposing,  took 
a  preliminary  objection.    It  is  proposed  to  throw  the  reduction 
Assurance  whoUy  on  the  ordinary  shares.    The  rule  is  that  all  classes 
Guarantee  should  be  reduced  equally,  and  the  deferred  shares  ought  to  be 

Corporation,  reduced  too. 
Limited, 

In  re.  The  Ordinary  shares  are  not  all  paid  up  to  the  same  amount, 
and  as  by  art.  152  losses  are  in  a  winding-up  to  be  borne  in 
proportion  to  the  amount  paid  up,  the  reduction  ought  to 
follow  the  same  rule. 

Upjohn,  K.C.,  and  W.  A.  G.  Woods.  As  to  the  founders' 
shares.  The  general  rule  is  that  the  reduction  should  be 
equally  distributed  among  all  classes  of  shares ;  but  the 
shareholders  have  power  to  vary  this :  British  and  American 
Trustee  and  Finance  Corporation  v.  Couper,  (1)  In  this  case  a 
reduction  in  the  deferred  shares  would  not  affect  the  dividend ; 
and  the  reduction,  which  would  not  be  more  than  Is.  a  share, 
is  too  trivial  to  affect  any  question  of  return  of  capital. 

As  to  the  difference  in  the  amounts  paid  up  on  the  ordinary 
shares,  art.  152  is  a  mere  bargain  between  the  shareholders,  to 
take  effect  only  in  case  of  a  winding-up.  The  shareholders  can 
alter  the  bargain :  Bannatyne  v.  Direct  Spanish  Telegraph  Co.  (2) 
This  is  not  a  case  in  which,  by  the  constitution  of  the  com- 
pany, loss,  whenever  it  happens,  must  fall  on  a  particular  class 
of  shares,  as  in  In  re  Floating  Dock  Company  of  St.  Thomas^  (3) 
Here  there  is  a  mere  casual  difference  in  the  amount  paid  up 
on  shares  of  the  same  class,  which  might  vary  from  day  to 
day,  for  the  company  have  power  to  accept  payment  in  advance 
of  calls. 

Farwell  J.  As  regards  inequality  between  the  ordinary 
and  the  deferred  shares,  inasmuch  as  the  moiety  of  profits 
after  10  per  cent,  has  been  paid  on  the  ordinary  shares  is  to 
go  to  them,  it  does  not  much  matter,  so  far  as  dividend  is  con- 
cerned, how  much  is  deemed  to  be  paid  up.  Whatever  the 
amount  may  be,  the  ordinary  shares  get  a  moiety.    And  with 


(1)  [1894]  A.  C.  399.  (2)  (1886)  34  Ch.  D.  287. 

(3)  [1895]  1  Ch.  691. 
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regard  to  the  return  of  capital  on  a  winding-up,  the  sum  farwell 
concerned  is  so  very  small  that  I  do  not  think  I  ought  to 
regard  the  inequality  as  being  a  reason  for  not  approving  the 


1902 


reduction  in  a  case  where  the  Court  has  a  discretion,  and  can  j^ssukTnce 

consider  whether  it  is  fair  or  not.  _  -*^nd 

Guarantee 

But  as  regards  the  mequality  m  the  amounts  paid  up  on  the  Coepobation, 
ordinary  shares,  I  feel  obHged  to  allow  the  objection.  I  confess 
I  do  it  with  some  reluctance,  but  I  do  not  see  how  to  avoid  it. 
Some  of  the  company's  shares  were  issued  under  a  registered 
contract,  with  51.  paid  up  on  the  101.  shares.  On  other  shares 
21.  have  been  paid  up.  The  ordinary  rule,  in  the  absence  of 
special  provision,  would  be  that  the  assets  available  for  dis- 
tribution in  the  winding-up  would  be  distributed  amongst  the 
members  in  proportion  to  the  nominal  amount  of  capital  held 
by  them.  But,  in  order  to  avoid  that,  this  company  has  a 
special  provision  in  their  articles  which  I  need  not  read  again : 
it  is  to  be  found  in  Mr.  Palmer's  book  (Company  Precedents, 
8th  ed.  Pt.  I.  p.  659).  Now,  as  I  understand  it,  in  these  cases 
of  reduction  of  capital,  the  Court  acts  upon  the  principle  that 
the  reduction  is  a  sort  of  anticipation,  to  a  limited  extent,  of 
what  would  take  place  if  there  was  a  winding-up.  I  think 
that  appears  reasonably  plain  from  Cotton  L.  J.'s  judgment  in 
Bannatyne  v.  Direct  Spanish  Telegraph  Co.  (1)  He  says :  **  If 
there  was  a  winding-up,  the  capital  being  partly  lost,  the  prefer- 
ence shareholders  and  the  ordinary  shareholders  must  bear 
the  loss  rateably  between  them,  because  these  shares  were 
constituted  without  any  preference  as  regards  capital,  though 
they  had  a  preference  as  regards  dividend.  Then,  if  that  is  so, 
and  there  is  a  loss  of  capital,  in  consequence  of  which  there 
is  a  reduction  made  in  the  capital  of  the  company  by  reducing 
the  nominal  amount  of  the  shares,  that  must  be  borne  not 
only  by  the  ordinary  shareholders  but  also  by  the  preference 
shareholders."  As  I  understand,  that  means  this.  When  you  • 
come  to  consider  the  reduction  of  capital  under  the  Act  of  1877, 
you  have  to  consider  what  would  take  place  supposing  there 
was  a  present  liquidation ;  and,  looking  at  the  articles  to  see 
what  the  bargain  is  in  that  case,  you  apply  it  as  far  as  you 

(1)  34  Ch.  D.  299. 
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FAEWELL  can  to  the  limited  liquidation  which  you  are  making,  by  way 

of  anticipation,  by  sanctioning  the  reduction.    There  is  the 

bargain  in  the  article.    I  do  not  see  how  I  can  avoid  giving 

Credit     effect  to  it.    I  quite  agree  that  it  leads  to  great  inconvenience ; 
Assurance  _  .  . 

ASiD      but  it  is  the  bargain,  and  I  do  not  feel  at  liberty  to  disregard  it. 

Corporation,  The  petition  is  based  on  a  wrong  footing,  and  I  must  dismiss 

^ST'    it  with  costs. 

Solicitors:  Greenwood  d  Greenwood ;  B,  Chapman. 

J.  E.  B. 


JOYCE  J.  MAYOK  OF  DEVONPOET  v.  TOZEE. 

[1901   D.  298.] 

Local  Government —  Urban  Authority — By-laws — Infringement — Erection  of 
Houses  abutting  on  Public  Highway — Laying  out  New  Street — Injunction 
— Special  Bemedy — Proceedings  before  Justices — Jurisdiction* 

The  defendants  were  the  owners  of  a  triangular  piece  of  land  within  the 
plaintiffs'  borough.  Two  sides  of  the  triangle  abutted  upon  public  high- 
ways within  the  borough.  The  defendants,  in  pursuance  of  a  building 
scheme,  erected  houses  on  their  land  fronting  the  highways.  The  plaintiffs 
alleged  that  the  defendants  were  laying  out  the  highways  as  new  streets 
which  did  not  comply  with  the  requirements  of  the  borough  by-laws  as  to 
width,  and  they  claimed,  first,  an  injunction,  and,  secondly,  a  declaration 
that  the  plaintiffs  were  entitled  to  remove  or  pull  down  any  work  begun 
or  done  by  the  defendants  in  contravention  of  the  by-laws.  The  by-laws, 
which  were  framed  under  the  Public  Health  Act,  1875,  prescribed  a  penalty 
for  infringement,  to  be  recovered  by  summary  proceedings,  and  provided 
that  the  plaintiffs  might,  subject  to  any  statutory  provision  in  that 
behalf,  remove,  alter,  or  pull  down  any  work  begun  or  done  in  contraven- 
tion of  the  by-laws : — 

Heldy  (1.)  that  the  defendants  were  not  laying  out  or  intending  to  lay 
out  the  highways  as  new  streets  within  the  meaning  of  the  by-laws ; 
(2.)  that  the  by-laws  could  not  be  enforced  by  action  for  an  injunction, 
but  only  by  the  special  remedies  thereby  provided,  or  by  way  of  informa- 
tion by  the  Attorney-General ;  and  (3.)  that  no  such  declaration  as  asked 
for  ought  to  be  made. 

Tbial  of  Action. 

This  was  an  action  by  the  corporation  of  Devonport,  as  the 
urban  authority  for  the  district  of  the  borough,  for  an  injunc- 
tion to  restrain  the  defendants  from  laying  out  certain  existing 
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highways  within  the  borough  as  new  streets,  in  contravention   JOYCE  J. 

of  the  plaintiffs'  by-laws.    The  defendants  were  the  owners  of  1902 

a  piece  of  land  described  in  the  statement  of  claim  as  a  building  devonport 

estate,  and  known  as  "Great  Three  Corners."    This  piece  of  Corporation 

land  contained  a  little  more  than  three  acres,  and  was  in  the  Tozer. 

shape  of  a  triangle,  one  side  abutting  upon  a  public  highway 

for  all  kinds  of  traffic,  known  as  Ham  Lane,  and  another  side 

upon  a  similar  public  highway  known  as  Tavistock  Eoad. 

Tavistock  Koad  was,  prior  and  down  to  November,  1900,  a 

main  road  leading  from  Devonport  to  Tavistock,  and  as  such, 

by  the  Local  Government  Act,  1888,  s.  11,  sub-s.  6,  vested  in 

the  county  council.    The  roadway  of  Ham  Lane  was  within 

the  borough  of  Devonport,  the  fence  of  the  defendants'  land 

being,  down  to  November,  1900,  the  boundary  of  the  borough 

there.    But  the  defendants'  land,  together  with  the  portion  of 

Tavistock  Eoad  upon  which  the  defendants'  land  abutted,  was 

within  the  rural  district  of  Plympton  St.  Mary,  the  land  on 

the  opposite  side  up  to  the  fence  of  the  road  being  in  the 

borough  of  Plymouth. 

Within  the  rural  district  of  Plympton  St.  Mary  there  were 
certain  by-laws,  with  respect  to  new  streets,  framed  under 
s.  157  of  the  Pubhc  Health  Act,  1875.  These  by-laws  provided 
(inter  alia) :  (1.)  "  Width,  applied  to  a  new  street,  means  the 
whole  extent  of  space  intended  to  be  used,  or  laid  out  so  as  to 
admit  of  being  used  as  a  public  way."  With  respect  to  the 
level  of  new  streets  :  3.  Every  person  who  shall  lay  out  a  new 
street  shall  lay  out  such  street  at  such  level  as  will  afford  the 
easiest  practicable  gradients  throughout  the  entire  length  of 
such  street  for  the  purpose  of  securing  easy  and  convenient 
means  of  communication  with  any  other  street  or  intended 
street  with  which  such  new  street  may  be  connected  or  may 
be  intended  to  be  connected,  and  as  will  allow  of  compliance 
with  the  provisions  of  any  statute  or  by-law  in  force  within 
the  district  for  the  regulation  of  new  streets  and  buildings." 
"  With  respect  to  the  width  and  construction  of  new  streets : 
4.  Every  person  who  shall  lay  out  a  new  street  which  shall 
be  intended  for  use  as  a  carriage-road  shall  so  lay  out  such 
street  that  the  width  thereof  shall  be  36  feet  at  the  least." 
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JOYCE  J.  "5.  Every  person  who  shall  construct  a  new  street  which  shall 
1902  exceed  ICQ  feet  in  length  shall  construct  such  street  for  use 
Devonport  as  a  carriage-road,  and  shall,  as  regards  such  street,  comply 
Corporation  ^-^j^  ^j^^  requirements  of  every  by-law  relating  to  a  new  street 
TozEE.  intended  for  use  as  a  carriage-road."  "7.  Every  person  who 
shall  construct  a  new  street  for  use  as  a  carriage-road  shall 
comply  with  the  following  requirements."  Then  followed 
specifications  as  to  the  mode  of  construction,  levels,  and  other 
matters.  By-law  90  provided  that  every  person  who  should 
intend  to  lay  out  a  street  should  give  to  the  sanitary  authority 
certain  notices  and  deliver  plans  and  sections  of  such  intended 
street;  and  by-law  97  provided  that  Every  person  who  shall 
offend  against  any  of  the  foregoing  by-laws  shall  be  liable  for 
every  such  offence  to  a  penalty  of  51.,  and  in  the  case  of  a 
continuing  offence  to  a  further  penalty  of  405.  for  each  day 
after  written  notice  of  the  offence  from  the  sanitary  authority. 
Provided  nevertheless  that  the  justices  or  Court  before  whom 
any  complaint  may  be  made  or  any  proceedings  may  be  taken 
in  respect  of  any  such  offence  may,  if  they  think  fit,  adjudge 
the  payment  as  a  penalty  of  any  sum  less  than  the  full  amount 
of  the  penalty  imposed  by  this  by-law."  By-law  98  was  as 
follows :  "If  any  work  to  which  any  of  the  by-laws  relating  to 
new  streets  and  buildings  may  apply  be  begun  or  done  in  contra- 
vention of  any  such  by-law  the  person  by  whom  such  work 
shall  be  so  begun  or  done,  by  a  notice  in  writing,  which  shall  be 
signed  by  the  clerk  of  the  sanitary  authority,  and  shall  be  duly 
served  upon  or  delivered  to  such  person,  shall  be  required  on  or 
before  such  day  as  shall  be  specified  in  such  notice  by  a  state- 
ment in  writing  under  his  hand  or  under  the  hand  of  an  agent 
duly  authorized  in  that  behalf  and  addressed  to  and  duly  served 
upon  the  sanitary  authority  to  shew  sufficient  cause  why  such 
work  shall  not  be  removed,  altered,  or  pulled  down ;  or  shall 
be  required  on  such  day  and  at  such  time  and  place  as  shall  be 
specified  in  such  notice  to  attend  personally  or  by  an  agent 
duly  authorized  in  that  behalf  before  the  sanitary  authority 
and  shew  sufficient  cause  why  such  work  shall  not  be  removed, 
altered,  or  pulled  down.  If  such  person  shall  fail  to  shew 
sufficient  cause  why  such  work  shall  not  be  removed,  altered, 
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or  pulled  down,  the  sanitary  authority  shall  be  empowered,  JOYCE  j. 
subject  to  any  statutory  provision  in  that  behalf,  to  remove,  1902 
alter,  or  pull  down  such  work  "  ;  the  statutory  provision  there  devonport 
referred  to  being  s.  158  of  the  Public  Health  Act,  1875.  Corporation 

By  Part  V.  of  the  Devonport  Corporation  Act,  1900,  it  was  in  Tozer. 
effect  enacted  that  as  from  November  9,  1900 — the  date  of  the 
commencement  of  that  part  of  the  Act — the  boundaries  of  the 
borough  and  parish  of  Devonport  should  be  extended  so  as  to 
comprise  the  piece  of  land  in  question — that  was  to  say,  "  Great 
Three  Corners,"  belonging  to  the  defendants,  and  the  portion 
of  Tavistock  Koad  adjoining  thereto,  the  land  on  the  opposite 
side  of  that  road  remaining,  as  it  previously  was,  in  the  borough 
of  Plymouth.  Sect.  43  of  the  Act  incorporated  (inter  alia) 
Art.  XII.  of  the  Devonport  Extension  Order,  1898,  which 
order  was  confirmed  by  the  Local  Government  Board's  Pro- 
visional Order  Confirmation  (No.  10)  Act,  1898.  The  combined 
effect  of  the  said  s.  43  and  of  the  said  Art.  XII.  was  to  provide 
that  all  by-laws  and  regulations  and  any  list  of  tolls  and  table 
of  fees  made  by  the  corporation  which  at  the  commencement 
of  the  Devonport  Corporation  Act,  1900,  should  be  in  force  in 
the  existing  borough  should  thenceforth  apply  to  the  borough 
as  extended  by  the  said  last-mentioned  Act  until  or  except  in 
so  far  as  any  such  by-laws  or  regulations  or  list  of  tolls  or 
table  of  fees  might  be  altered  or  repealed,  and  all  by-laws  and 
regulations  made  by  the  council  of  the  said  rural  district  should 
on  that  date  cease  to  be  in  force  or  have  any  effect  in  any  part 
of  the  added  area,  but  without  prejudice  to  anything  duly  done 
thereunder,  provided  that  any  proceedings  which  might  have 
been  taken  by  the  council  of  the  said  rural  district  against  any 
person  for  any  offence  against  such  last-mentioned  by-laws  and 
regulations  committed  before  the  commencement  of  Part  V.  of 
the  Devonport  Corporation  Act,  1900,  might  be  taken  by  the 
plaintiffs  as  if  those  by-laws  and  regulations  had  remained  in 
force  and  the  plaintiffs  had  been  substituted  therein  for  the 
local  authority  of  the  added  area. 

The  defendants'  land,  though  now  within  the  borough  of 
Devonport,  was  at  a  considerable  distance  from  any  town. 
The  by-laws  of  the  borough  of  Devonport,  though  differently 
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JOYCE  J.  numbered,  were,  so  far  as  material  to  this  case,  to  the  same 
1902      effect  as  the  by-laws  of  Plympton.    The  defendants,  prior  to 

Devonport  commencement  of  the  Devonport  Corporation  Act,  1900, 
DoRPOBATioN  began  to  erect  houses  upon  their  land,  in  reference  to  which 
TozEB.  houses  proper  plans  were  deposited  with  and  all  necessary 
notices  given  to  the  rural  authority  under  the  by-laws  relating 
thereto.  That  authority,  however,  did  not  formally  either 
approve  or  disapprove  of  these  plans,  but  they  had  instituted 
no  proceedings  for  penalties  under  the  by-laws,  nor  had  they 
done  anything  under  the  98th  by-law  and  s.  158  of  the  Public 
Health  Act.  Upon  the  transfer  effected  by  the  Act  of  1900, 
the  previous  right,  if  any,  of  the  rural  authority  to  take  pro- 
ceedings for  penalties  under  the  by-laws  was  transferred  to 
the  corporation  of  Devonport,  the  plaintiffs  in  this  action. 
They  had  not  taken  any  proceedings  before  the  justices  for 
penalties,  but  they  instituted  this  action,  in  which  they 
claimed — (1.)  an  injunction  to  restrain  the  defendants  from 
erecting  or  continuing  the  erection  of  any  building  upon  and 
from  laying  out  any  new  street  intended  for  use  as  a  carriage- 
road  upon  or  in  connection  with  the  defendants'  said  estate 
without  having  previously  delivered  to  the  plaintiffs,  in  accord- 
ance with  the  said  by-laws,  and  obtained  their  approval  to 
proper  plans  and  sections  of  such  building  and  street  respec- 
tively, and  from  laying  out  or  constructing  any  such  street  as 
aforesaid  so  that  the  width  thereof  should  be  less  than  36  feet, 
or,  being  a  street  exceeding  200  feet  in  length  and  intended  to 
form  the  principal  approach,  or  means  of  access  to  any  domestic 
building,  pubHc  building,  or  building  of  the  warehouse  class 
with  a  carriage-road  of  less  than  24  feet  in  width  or  without  a 
footway  on  each  side  thereof  of  a  width  not  less  than  one-sixth 
of  the  entire  width  of  such  street,  or  otherwise  in  contravention 
of  any  of  the  provisions  of  the  said  by-laws;  (2.)  an  order  on 
the  defendants  to  remove,  alter,  or  pull  down  all  works  begun 
or  done  by  the  defendants  as  aforesaid  contrary  to  \he  said 
by-laws  or  any  of  them ;  (3.)  alternatively  a  declaration  that  the 
plaintiffs  were  entitled  to  remove,  alter,  pull  down,  or  otherwise 
deal  with  any  works  begun  or  done  by  the  defendants  as  aforesaid 
contrary  to  the  provisions  of  the  said  by-laws  or  any  of  them. 
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Macmorran,  K.C.,  Hughes,  K.C.,  and  B,  J.  Farker,  for  the  JOYCE  j. 
plaintiffs.    The  defendants  are  intending  to  lay  out  these  two  1902 
old  highways  as  new  streets.    If  there  is  evidence  of  an  devonport 
intention  to  do  something  which,  when  completed,  will  con-  Oorporatioi 
vert  an  old  highway  into  a  new  street,  then  the  person  who  Tozer. 
begins  to  build  pursuant  to  that  intention  begins  to  lay  out  a 
new  street,  and  therefore  becomes  subject  to  the  by-laws  relating 
to  new  streets :  Bobinson  v.  Barton-Eccles  Local  Board.  (1) 
If  this  were  not  so,  the  consequences  would  be  very  serious, 
because  every  narrow  lane  in  the  neighbourhood  of  a  large 
town  might  have  houses  built  up  to  the  edge  of  it,  with  the 
result  that  all  the  miseries  of  narrow  streets  would  be  per- 
petuated.   It  is  said,  no  doubt  with  truth,  that  a  person  does 
not  make  a  new  street  by  building  one  house.    There  must,  of 
course,  be  evidence  of  an  intention  to  go  further :  Williams  v. 
Powning.  (2)   Gozzett  v.  Maldon  Urban  Sanitary  Authority  (3) 
is  the  strongest  case  against  us,  but  it  does  not  appear  to 
recognise  the  principle  of  Bobinson  v.  Barton-Eccles  Local 
Board  (1),  which  depends,  not  only  upon  what  a  man  does,  but 
upon  the  question  whether  what  he  is  doing  in  pursuance  of  a 
scheme  will  eventually  constitute  a  new  street.    The  principle 
is  fully  recognised  in  St.  George's  Local  Board  v.  Ballard.  (4) 

Here,  it  is  clear  that  the  defendants  have  expressed  their 
intention  to  build  houses  along  both  these  roads,  and  we 
submit  that  they  have  begun  to  lay  them  out  as  new  streets, 
and  must  comply  with  the  requirements  of  the  by-laws. 

[Joyce  J.    Is  this  a  usual  mode  of  enforcing  by-laws  ?] 

It  is  not  unusual :  Bobinsoii  v.  Barton-Eccles  Local  Board  (1) 
and  Hendon  Local  Board  v.  Pounce.  (5) 

Not  only  is  this  action  within  the  jurisdiction  of  the  Court, 
but  it  is  a  proper  and  convenient  method  of  trying  a  question 
of  this  sort :  Cooper  v.  Whittingham  (6),  Hendon  Local  Board 
V.  Pounce  (5),  Bromley  Local  Board  v.  Lloyd  (7),  Hay  ward  v. 
East  London  Waterworks  Co.  (8),  and  Stevens  v.  Chown.  (9) 

(1)  (1883)  8  App.  Gas.  798.  (5)  (1889)  42  Ch.  D.  602. 

(2)  (1883)  48  L.  T.  672.  (6)  (1880)  15  Ch.  D.  501. 

(3)  [1894]  1  Q.  B.  327.  (7)  (1892)  66  L.  T.  462. 

(4)  [1895]  1  Q.  B.  702.  (8)  (1884)  28  Ch.  D.  138,  146. 

(9)  [1901]  1  Ch.  894.  - 
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JOYCE  J.      In  this  case  the  penalties  are  created  by  the  by-laws  them- 
1902      selves,  and  not  by  the  statute.    The  statutory  power  to  impose 
Devonport  penalties  is  given  to  the  local  authority  by  s.  183  of  the  Public 

COBFOBATION  JJ^alth  Act,  1875. 

TozER.  DancJcwerts,  K.G.y  and  A.  GleUy  for  the  defendants.  This 
action  should  be  dismissed.  What  the  defendants  have  done 
is  to  build  certain  houses  on  their  own  land,  and  unless  that  is 
prohibited  by  the  by-laws  they  are  entitled  to  do  it.  These 
houses  are  built  in  such  a  position  that  between  the  front  walls 
and  the  other  side  of  Tavistock  Koad  there  is  a  space  of  thirty- 
six  feet.  If  the  plaintiffs  desire  to  purchase  the  strip  of  land 
between  the  houses  and  the  defendants'  fence  they  can  do  so, 
and  throw  it  into  the  street :  Public  Health  Act,  1875,  s.  154  ; 
Quinton  v.  Bristol  Corporation,  (1) 

It  is  admitted  that  under  s.  157  of  the  Public  Health  Act, 
1875,  an  old  highway  may  be  a  new  street ;  but  the  question  is 
what  is  the  effect  of  the  by-laws.  The  defendants  have  com- 
mitted no  offence  under  the  by-laws.  But  even  if  they  have, 
the  plaintiffs  cannot  enforce  them  by  such  an  action  as  this 
without  the  intervention  of  the  Attorney-General.  They  can 
only  enforce  their  by-laws  in  the  proper  statutory  method. 
They  have  no  proprietary  interest  of  any  sort.  Disobedience 
to  by-laws  is  a  criminal  matter :  Mellor  v.  Denham  (2) ; 
Wallasey  Local  Board  v.  Gracey  (3) ;  Tottenham  Urban  Council 
V.  Williamson  d  Sons.  (4)  No  doubt  where  a  local  author 
rity  has  proprietary  rights,  it  can  protect  those  rights  by 
action  in  the  ordinary  manner :  A  ttorney -General  v.  Logan,  (5) 
But  that  is  not  this  case.  Cooper  v.  Whittingham  (6)  was  a 
proceeding  for  the  protection  of  copyright.  There  Jessel  M.E. 
recognised  the  general  rule  of  law,  that  where  a  new  offence 
and  a  penalty  for  it  have  been  created  by  statute  nothing  else 
can  be  asked  for  than  the  penalty.  It  is  true  he  laid  down 
two  exceptions  to  that  rule,  one  being  the  ancillary  remedy  in 
equity  by  injunction  to  protect  a  right,  and  the  other  being 
that  created  by  s.  25,  sub-s.  8,  of  the  Judicature  Act,  1873. 


(1)  (1874)  L.  R.  17  Eq.  524.  (4)  [1896]  2  Q.  B.  353. 

(2)  (1880)  5  Q.  B.  D.  467.  (5)  [1891]  2  Q.  B.  100. 

(3)  (1887)  36  Ch.  D.  593.  (6)  15  Ch.  D.  501. 
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That  second  exception  has  been  held  to  be  wrong :  North  JOYCE  J. 
London  By.  Go.  v.  Great  Northern  By,  Go.  (1)  and  Kitts  v.  1902 
Moore.  (2)    Hayward  v.  East  Lo7idon  Waterworks  Go.  (3)  was  devonport 
simply  an  application  of  the  doctrine  that  the  Court  has  Corporation 
jurisdiction  to  interfere  in  order  to  keep  matters  in  statu  quo  Tozer. 
pending  the  determination  of  legal  rights. 

Stevens  v.  Ghown  (4)  only  decided  that  the  jurisdiction  of  the 
Court  to  protect  a  statutory  right  of  property  is  not  excluded 
by  the  statutory  provision  of  a  particular  remedy  for  the 
infringement  of  that  right ;  and  in  Emperor  of  Austria  v. 
Bay  (5)  it  was  laid  down  by  Turner  L.J.  that  the  jurisdiction 
rests  upon  injury  to  property  actual  or  prospective,  and  that 
there  is  no  jurisdiction  to  prevent  the  commission  of  acts  which 
are  merely  criminal  or  merely  illegal,  and  do  not  affect  any 
rights  of  property. 

In  Institute  of  Patent  Agents  v.  Lockwood  (6)  it  was  held 
that  the  right  mode  of  procedure  against  an  unregistered  patent 
agent  was  by  way  of  summary  proceeding  for  the  penalty  pre- 
scribed by  rules  which  had  the  force  and  effect  of  a  statute. 
"What  is  laid  down  by  Lord  Herschell  in  that  case  (7)  is 
distinctly  applicable  here. 

In  all  such  cases  it  is  the  statutory  remedy  which  must  be 
employed :  Barraclough  v.  Brown  (8) ;  Pasmore  v.  Oswald- 
twistle  Urban  Gouncil  (9)  ;  Grand  Junction  Waterworks  Go.  v. 
Hampton  Urban  Gouncil.  (10) 

In  neither  Hendon  Local  Board  v.  Pounce  (11)  nor  Bromley 
Local  Board  v.  Lloyd  (12)  was  the  point  taken. 

The  real  meaning  of  these  by-laws  is  that  if  any  one  chooses 
to  construct  or  lay  out  a  new  street  he  must  comply  with  the 
by-laws  relating  to  that  matter.  The  defendants  have  not 
in  the  widest  sense  constructed  or  laid  out  a  new  street :  Baker 
V.  Portsmouth  Gorporation.  (13)    The  defendants  could  not  lay 

(1)  (1883)  11  Q.  B.  D.  30.  (7)  [1894]  A.  C.  361. 

(2)  [1895]  1  Q.  B.  253.  (8)  [1897]  A.  C.  615. 

(3)  28  Ch.  D.  138.  (9)  [1898]  A.  C.  387. 

(4)  [1901]  1  Ch.  894.  (10)  [1898]  2  Ch.  331. 

(5)  (1861)  3  D.  F.  &  J.  217.  (11)  42  Ch.  D.  602. 

(6)  [1894]  A.  C.  347.  (12)  66  L.  T.  462. 

(13)  (1878)  3  Ex.  D.  157. 
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JOYCE  J.   out  or  construct  either  of  those  roads  without  committing  a 
1902      trespass  upon  the  highway :  Harrison  v.  Duke  of  Butland  (1) ; 
Devonpoet  Piatt  on  Highways,  13th  ed.  p.  57.    If  the  defendants  had 
DoKPORATioN  removed  their  fence  and  thrown  the  strip  of  land  between  it 
TozER.     and  their  houses  into  the  roadway  they  would,  no  doubt,  have 
been  laying  out  the  street :  Taylor  v.  Metropolitan  Board  of 
Works.  (2)    They  have  not  infringed  the  by-laws  :  Gozzett  v. 
Maldon  Urban  Sanitary  Authority  (3) ;  Williams  v.  Pawning  (4) ; 
St.  George's  Local  Board  v.  Ballard  (5) ;  Davis  v.  Greenwich 
Board  of  Works  (6) ;  Beg.  v.  Tynemouth  Bural  Council  (7)  ; 
Battersea  Vestry  v.  Palmer.  (8) 

Macmorran,  K,G.,  in  reply.  It  is  said  that  the  plaintiffs 
have  no  proprietary  interest  such  as  to  entitle  them  to 
maintain  this  action.  The  duty  which  lies  upon  them  to 
enforce  their  by-laws  constitutes  a  sufficient  interest  to  entitle 
them  to  sue  for  an  injunction  to  restrain  their  infringement. 
If  it  were  not  so,  any  one  might  freely  infringe  the  by-laws  of 
a  local  authority  so  long  as  he  was  prepared  to  pay  the 
prescribed  penalty.  [He  also  referred  to  Jowett  v.  Idle  Local 
Board  (9) ;  Bichards  v.  Kessick  (10) ;  Fenwick  v.  Bural  Sani- 
tary Authority  of  Croydon  Union  (11) ;  Yahhicom  v.  King  (12)  ; 
Barton  Begis  Bural  Council  v.  Stevens  (13) ;  Folkestone 
Corporation  v.  Woodward  (14),  and  Clerkenwell  Vestry  v. 
Edmondson,  (15)] 

Cur,  adv,  vult. 


March  26.  Joyce  J.  (after  stating  the  facts).  Now  it  is 
alleged  that  the  defendants  prior  to  November  9,  1900,  had 
commenced  to  lay  out  and  construct  and  were  then  laying  out 
and  constructing  Ham  Lane  and  Tavistock  Eoad  as  new  streets 
in  a  manner  which  contravened  the  by-laws  of  Plympton  and 


(1)  [1893]  1  Q.  B.  142. 

(2)  (1867)  L.  E.  2  Q.  B.  213. 

(3)  [1894]  1  Q.  B.  327. 

(4)  48  L.  T.  672. 

(5)  [1895]  1  Q.  B.  702. 

(6)  [1895]  2  Q.  B.  219. 

(7)  [1896]  2  Q.  B.  219,  451. 

(8)  [1897]  1  Q.  B.  220. 


(9)  (1887)  36  W.  E.  138 ;  (1888) 
36  W.  E.  530. 

(10)  (1888)  57  L.  J.  (M.C.)  48. 

(11)  [1891]  2  Q.  B.  216. 

(12)  [1899]  1  Q.  B.  444. 

(13)  (1896)  61  J.  P.  598. 

(14)  (1872)  L.  E.  15  Eq.  159. 

(15)  (1902)  18  Times  L.  E.  248. 
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also  of  the  borough  of  Devonport.    What  they  had  really  done    JOYCE  j 
and  were  doing  was  to  erect  certain  houses  upon  their  own  1902 
land  without  removing  the  fence  on  either  side,  but  making  Devonport 
the  necessary  openings  here  and  there  so  as  to  provide  means  ^^^^^^RATIo^ 
of  entrance  to  and  exit  from  the  houses  that  were  being  built.  Toze^h. 
They  have  done  nothing  more  than  this.    In  particular  they 
have  not  attempted  to  alter  or  interfere  with  the  roadway,  either 
of  Ham  Lane  or  Tavistock  Koad,  and,  as  it  appears  to  me,  they 
would  have  been  liable  to  be  indicted  and  to  an  action  for  an 
injunction  if  they  had  done  so,  or  had  in  any  way  inter- 
meddled with  the  laying  out  or  construction  of  either  of  these 
highways. 

It  was  admitted  in  the  course  of  the  argument  that  there  was 
no  case  for  an  injunction  as  to  building,  except  if  and  so  far  as 
the  buildings  might  contravene  the  by-laws  as  to  the  laying  out 
of  a  new  street.  I  may  therefore  treat  paragraph  1  of  the  claim 
as  a  claim  to  an  injunction  to  restrain  the  defendants  from 
laying  out  Ham  Lane  and  Tavistock  Koad,  or  either  of  them, 
as  new  streets  or  a  new  street  in  contravention  of  the  by-laws, 
and  the  question  is  whether  the  defendants  have  commenced 
or  threatened  or  intended  to  do  this. 

Now,  were  the  defendants  laying  out  or  constructing  Ham 
Lane  and  Tavistock  Eoad,  or  either  of  them,  or  any  part  thereof 
as  new  streets  or  a  new  street  within  the  meaning  of  the 
by-laws  in  reference  to  the  laying  out  or  constructing  of  new 
streets  ?  It  is  clear  that  there  has  not  been  any  laying  out  or 
constructing  by  the  defendants  of  a  new  street  in  the  ordinary, 
popular,  and  natural  sense  of  the  words,  and  that  the  defend- 
ants never  intended  to  do  anything  of  the  kind.  In  fact,  it 
was  the  one  thing  of  all  others  which  they  intended  not  to 
do.  They  have  not  done,  and  had  no  power  to  do,  anything 
outside  the  fences  of  their  own  land.  They  have  simply  begun 
to  build  within  their  own  boundary.  No  ordinary  person  would 
think  of  saying  that  what  they  were  doing  was  laying  out  or 
constructing  a  new  street,  although  for  anything  I  know  the 
effect  of  what  the  defendants  are  doing,  in  conjunction  with 
what  other  people  are  doing  or  may  do  on  the  opposite  side  of 
Tavistock  Eoad,  may  be  that  at  some  future  time  the  portion 
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JOYCE  J.  of  Tavistock  Eoad  adjoining  the  defendants'  property  may  be 
1902      or  become  a  street  or  even  a  "  new  street  "  within  the  meaning 

Devonport  of  that  term  in  some  Act  of  Parliament  or  statutory  by-law. 

Corporation  rjij^g  ^^j,^  u  ^^^^^^  »  various  significations  in  different  Acts 
'^^^^  of  Parliament,  but  prima  facie  the  meaning  of  the  word 
"  street  "  in  the  by-laws,  as  well  of  Plympton  as  of  Devonport, 
with  respect  to  the  laying  out  and  construction  of  new  streets 
is,  in  my  opinion,  limited  to  what  is  used  or  intended  to  be 
used  as  roads,  and  my  reasons  for  this  view  are  those  stated 
by  Lord  Selborne  L.C.  in  Bohinson  v.  Barton-Eecles  Local 
Board,  (1)  I  am  unable  to  see  how  what  the  defendants 
have  done  or  are  doing  is  laying  out  or  constructing  a  new 
street  or  anything  of  the  kind  within  the  meaning  of  the 
by-laws,  unless  there  be  some  judicial  decision  which  compels 
me  so  to  hold.  I  do  not  think  there  is  any  such  decision. 
On  the  contrary,  Williams  v.  Powning  (2),  Gozzett  v.  Maldon 
Urban  Sanitary  Authority  (3),  and  St,  George's  Local  Board 
V.  Ballard  (4),  appear  to  me  to  support  the  conclusion  which  I 
have  stated.  As  to  paragraph  1,  therefore,  of  the  relief  claimed, 
the  case  of  the  plaintiffs  in  my  opinion  fails  upon  the  merits ; 
and  as  to  paragraphs  2  and  3,  which  are  in  very  general  terms, 
it  would  suffice  for  me  to  say  that  the  defendants  have  not 
been  shewn  to  have  contravened  any  by-law. 

But  an  objection  was  raised,  and  -it  is  contended  on  behalf 
of  the  defendants  that  the  by-laws  in  question,  and  any  similar 
by-laws,  cannot  be  enforced  in  this  Court  by  an  action  on  the 
part  of  the  authority  for  an  injunction,  but  only  by  the  special 
remedies,  namely,  proceeding  for  penalties,  and  the  removing 
of  work  done  contrary  to  the  by-laws  (Nos.  97  and  98  of 
Plympton,  and  110  and  105  of  Devonport)  as  provided  by  the 
statute  and  by-laws,  or  otherwise  by  an  action  formerly  called 
an  information  on  the  part  of  the  Attorney-General.  It  is 
obvious  that  by  any  breach  of  these  by-laws  the  authority,  as 
such,  does  not  sustain  any  damage,  none  of  its  rights  of  pro- 
perty are  interfered  with,  and  the  public  alone  are  injured,  if  at 
all.  It  appears,  however,  that  in  various  cases  injunctions  have 

(1)  8  App.  Cas.  798.  (3)  [1894]  1  Q.  B.  327. 

(2)  48  L.  T.  672.  (4)  [1895]  1  Q.  B.  702. 
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been  granted  at  the  instance  of  local  authorities  to  restrain  an    JOYCE  J. 
infringement  or  contravention  of  by-laws  ;  and  I  may  mention  1902 
particularly  Hendon  Local  Board  v.  Pounce  (1)  and  Bromley  Devonpokt 
Local  Board  v.  Lloyd,  (2)    The  action  of  St.  George's  Local  Corporation 
Board  v.  Ballard  (3),  previously  mentioned,  v^hich  was  for  an  Tozer. 
injunction  to  restrain  the  defendant  from  laying  out  or  con- 
structing a  new  street  of  less  width  than  thirty-six  feet,  con- 
trary to  the  by-laws  of  the  plaintiffs,  was  dismissed  on  the 
merits ;  so  no  order  was  there  made.    In  none  of  these  cases, 
however,  does  any  such  objection  appear  to  have  been  taken 
to  the  right  of  the  plaintiffs  to  maintain  the  action  as  is  now 
insisted  upon. 

In  the  first  place  it  is  clear,  I  think,  that  no  breach  of  the 
by-laws  constituted  an  offence  or  gave  a  right  of  action  at 
common  law.  But  any  breach  of  the  by-laws  is  a  criminal 
matter,  as  was  held  in  Mellor  v.  Denliam  (4)  in  reference  to  the 
contravention  of  the  by-laws  of  a  school  constituted  under  the 
Elementary  Education  Act,  1874. 

In  Doe  V.  Bridges  (5)  it  is  laid  down  by  Tenterden  C.J. 
that  "  where  an  Act  creates  an  obligation,  and  enforces  the 
performance  in  a  specified  manner,  we  take  it  to  be  a  general 
rule  that  performance  cannot  be  enforced  in  any  other  manner. 
If  an  obligation  is  created,  but  no  mode  of  enforcing  its  per- 
formance is  ordained,  the  common  law  may,  in  general,  find  a 
mode  suited  to  the  particular  nature  of  the  case."  This  was 
cited  and  approved  by  Lord  Halsbury  and  Lord  Macnaghten 
in  Pasmore  v.  Oswaldtwistle  Urban  Council.  (6)  In  Wolver- 
hampton New  Waterworks  Co.  v.  Hawkesford  (7)  the  judgment 
of  Willes  J.  contains  the  following  passage  :  "  There  are  three 
classes  of  cases  in  which  a  liability  may  be  established  founded 
upon  a  statute.  One  is,  where  there  was  a  HabiHty  existing  at 
common  law,  and  that  liability  is  affirmed  by  a  statute  which 
gives  a  special  and  pecuHar  form  of  remedy  different  from  the 
remedy  which  existed  at  common  law ;  there,  unless  the  statute 

(1)  42  Ch.  D.  G02.  (5)  (1831)  1  B.  &  Ad.  847,  859  ;  35 

(2)  66  L.  T.  462.  E.  E.  483. 

(3)  [1895]  1  Q.  B.  702.  (6)  [1898]  A.  C.  394,  397. 

(4)  5  Q.  B.  D.  467.  (7)  (1859)  6  C.  B.  (N.S.)  336,  356. 
Vol.  II.  1902.  0  1 
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JOYCE  J.  contains  words  which  expressly  or  by  necessary  implication 
1902      exclude  the  common  law  remedy,  the  party  suing  has  his  elec- 

DisyoNPosT  tion  to  pursue  either  that  or  the  statutory  remedy.  The  second 
CoEPQSATioN  ^Yq^^q  of  cascs  is,  where  the  statute  gives  the  right  to  sue  merely, 
Toz^u.  provides  no  particular  form  of  remedy :  there  the  party  can 

only  proceed  by  action  at  common  law.  But  there  is  a  third 
class,  viz.  where  a  liability  not  existing  at  common  law  is 
created  by  a  statute  which  at  the  same  time  gives  a  special 
and  particular  remedy  for  enforcing  it.  The  present  case  falls 
within  this  latter  class,  if  any  liability  at  all  exists.  The 
i^medy  provided  by  the  statute  must  be  followed,  and  it  is  not 
competent  to  the  party  to  pursue  the  course  applicable  to  cases 
of  the  second  class.  The  form  given  by  the  statute  must  be 
adopted  and  adhered  to.  The  company  are  bound  to  follow  the 
form  of  remedy  provided  by  the  statute  which  gives  them  the 
right  to  sue."  In  Cooper  v.  Whittingham  (1)  Jessel  M.E.  says  : 
There  was  a  point  not  insisted  upon,  but  mentioned  during 
the  course  of  the  argument.  It  was  said  that  the  17th  section 
of  the  Act  created  a  new  offence  of  importation  and  enacted  a 
particular  penalty,  and  it  was  argued  that  where  a  new  offence 
and  a  penalty  for  it  had  been  created  by  statute,  a  person  pro- 
ceeding under  the  statute  was  confined  to  the  recovery  of  the 
penalty,  and  that  nothing  else  could  be  asked  for.  That  is  true 
as  a  general  rule  of  law,  but  there  are  two  exceptions.  The 
first  of  the  exceptions  is  the  ancillary  remedy  in  equity  by 
injunction  to  protect  a  right."  That  has  no  application  to  this 
case.  Then  he  says :  The  second  exception  is  that  created 
by  the  Judicature  Act,  s.  25,  sub-s.  8,  which  enables  the  Court 
to  grant  an  injunction  in  all  cases  in  which  it  shall  appear  to 
the  Court  to  be  just  or  convenient."  In  my  opinion,  however, 
after  the  decision  in  North  Londo7i  By.  Co.  v.  Great  Northern 
By.  Co.  (2)  (see  also  Kitts  v.  Moore  (3)),  Cooper  v.  Whitting- 
ham (1)  is  not  any  authority  for  granting  an  injunction  in  such 
a  case  as  the  present.  At  all  events  it  would  not  be  just  or 
convenient  to  do  so,  and  for  that  I  would  refer  to  what  Stirling  J. 
said  in  the  case  of  the  Grand  Junction  Waterworks  Co.  v. 

(1)  15  Ch.  D.  501,  506.  (2)  11  Q.  B.  D.  30. 

(3)  [1895]  1  Q.  B.  253. 
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Hampton  TJrhan  Council  (1)  :  "  Now,  whether  or  no  there  be  JOYCE 
jurisdiction  in  the  Court  to  restrain  by  injunction  such  an  appK-  1902 
cation,  it  seems  to  me  that  the  granting  of  an  injunction  in  such  devonport 
a  case  is  a  matter  which  ought  to  be  done  with '  the  greatest  Corporatio> 
possible  caution,  and  I  respectfully  adopt  the  language  of  the  Tozek. 
Master  of  the  Kolls  in  that  case  :  '  Where  the  Legislature  has 
pointed  out  a  mode  of  proceeding  before  a  magistrate  it  is  not, 
as  a  general  rule,  for  another  Court  to  interfere  to  stop  that  pro- 
ceeding by  injunction.'  I  desire  to  add  that  in  contests  between 
local  authorities  and  private  owners  it  seems  to  me  that  that 
rule  ought  to  be  adhered  to  somewhat  strictly.  In  these 
matters  as  to  building  lines  the  Legislature  has  provided  a  cheap 
and  short  mode  of  obtaining  a  decision  on  the  point  in  question, 
and  it  would  be  a  matter  of  regret  if  a  different  and  more 
expensive  mode  of  obtaining  a  decision  were  to  be  habitually 
resorted  to,  or  resorted  to  in  the  absence  of  very  special  circum- 
stances. I  confess  my  own  experience,  sitting  here  as  a  judge, 
leads  me  to  believe  that  vestries  and  other  local  authorities  are 
sometimes  too  ready  to  embark  in  costly  litigation  without  any 
equivalent  benefit  to  the  public  or  the  ratepayers  whom  they 
represent ;  and  I  should  be  sorry  if  either  private  individuals  or 
public  authorities  were,  when  a  cheap  and  speedy  mode  of 
settling  a  dispute  is  provided  by  the  Legislature,  to  resort  to  a 
more  expensive  one.  I  think,  therefore,  that,  in  the  exercise  of 
the  discretion  which  is  vested  in  the  Court,  it  ought,  even  as 
regards  the  granting  of  an  injunction,  to  be  very  slow  to  grant 
an  injunction  against  taking  proceedings  before  the  magistrate 
when  the  Legislature  has  pointed  out  that  as  a  proper  mode  of 
proceeding" — of  course,  that  is  not  exactly  the  same  case  as 
this,  because  an  injunction  was  sought  against  proceeding 
before  the  bench — "  and  a  fortiori  it  seems  to  me  that  when  the 
Court  is  simply  asked  to  make  a  declaration  of  right,  without 
giving  any  consequential  relief,  the  Court  ought  to  be  extremely 
cautious  in  making  such  a  declaration,  and  ought  not  to  do  it 
in  the  absence  of  any  very  special  circumstances."  Then  he 
said  that  that  was  a  case  in  which,  in  the  exercise  of  its 
discretion,  the  Court  ought  not  to  interfere  in  that  way. 
(1)  [1898]  2  Ch.  331,  345. 
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JOYCE  J.  In  the  case  of  Institute  of  Patent  Agents  v.  Lockwood  (1) 
1902      Lord  Herschell  says  :  "  But  that  does  not  really  conclude  this 

Devonpokt  case.    The  further  question  remains  which  was  dealt  with  in 

.oRPORATiox  gQj3^g  subsequent  observations  of  one  of  the  learned  judges,  Lord 
TozEi?.  Young,  whether  even  assuming  that  the  rule  is  bad,  assuming 
that  the  name  of  the  defender  was  properly  erased,  assuming 
that  he  had  no  right  to  practise  as  a  patent  agent,  assuming 
that  by  doing  so  he  rendered  himself  liable  to  the  penalty  pre- 
scribed, it  is  open  to  the  Institute  of  Patent  Agents  and  three 
practising  patent  agents  to  come  to  the  Court  of  Session  and  ask 
for  the  conclusions  to  be  found  in  the  summons  of  the  pursuer. 
My  Lords,  upon  that  I  confess,  with  all  deference  to  the  Lord 
Ordinary,  I  cannot  but  entertain  a  very  strong  opinion.  You 
have  here,  for  the  first  time,  a  new  offence  created — the  offence 
of  practising  as  a  patent  agent  without  being  on  the  register. 
But  for  the  enactment  creating  that  offence,  the  defender  has 
done  nothing  of  which  anybody  would  have  a  legal  right  to 
complain  either  civilly  or  criminally.  The  Legislature  having 
created  that  new  offence,  has  prescribed  the  punishment  for  it, 
namely,  a  penalty  of  20Z.  Can  it  possibly  under  these  circum- 
stances be  open  to  bring  the  individual,  not  before  the  summary 
Court  at  small  expense  to  determine  the  question  of  his  liability 
to  a  201.  penalty,  but  to  bring  him  before  the  Court  of  Session 
with  its  attendant  expense  and  to  ask  the  Court  of  Session  to 
make  a  declaration  that  he  has  been  breaking  the  law  in  a 
manner  which  the  Legislature  has  said  subjects  him  to  a 
penalty,  and,  then,  having  proved  that  he  has  rendered  himself 

^  liable  to  a  penalty,  to  ask  the  Court  of  Session  to  interdict  him, 

with  this  result,  that  if  he  were  to  offend  again  he  would  not 
be  subject  to  the  summary  procedure  and  the  201.  penalty,  but 
would  be  liable  to  imprisonment  for  breach  of  the  interdict  ? 
My  Lords,  it  seems  to  me,  I  confess,  scarcely  necessary  to  do 
more  than  state  the  contention  to  shew  that  it  is  impossible 
that  it  can  be  supported.  If  that  be  the  law,  the  number  of 
cases  must  have  been  almost  innumerable  in  which  such  a 
proceeding  would  have  been  competent,  and  yet  it  is  absolutely 
unheard  of.  I  will  not  dwell  upon  the  grave  inconveniences 
(1)  [189i]  A.  C.  347,  361. 
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which  would  result  from  sanctioning  a  procedure  of  that   JOYCE  J. 
description.   The  mode  of  procedure  and  the  amount  of  penalty  1902 
are  often  regarded  by  the  Legislature  as  of  the  utmost  import-  devonport 
ance  when  they  are  creating  new  offences,  and  the  law  would,  Corporatio.n 
I  believe,  contrary  to  their  intention,  be  most  seriously  modified  Tozer. 
if  it  were  held  that  the  party  committing  a  breach  of  that 
which  for  the  first  time  is  made  an  offence  were  to  subject 
himself  by  so  doing  to  proceedings  of  this  description  which 
might  result  in  a  committal  to  prison."    All  that,  as  it  seems 
to  me,  applies  to  the  proceedings  in  the  present  case. 

Upon  the  whole,  then,  I  am  of  opinion  that  this  action  could 
not  be  maintained  by  the  urban  authority,  even  if  it  had  been 
right  upon  the  merits. 

In  regard  to  paragraph  3  of  the  claim  for  relief  which  asks 
for  a  declaration,  the  case  of  Barraclough  v.  Brown  (1)  is  an 
authority,  I  think,  that  no  such  declaration  ought  to  be  made, 
and  I  have  already  read  what  Stirling  J.  said  in  the  case  of  the 
Grand  Junction  Waterworks  Co.  v.  Hampton  Urban  Council  (2) 
in  reference  to  making  declarations  of  right  under  similar 
circumstances. 

The  result  is  that  in  my  opinion  this  action  is  altogether 
misconceived,  and  must  be  dismissed  with  costs. 

Solicitors  for  plaintiffs:  Cunliffes  dc  Davenport ^  for  A,  B. 
JPilling,  Devonport. 

Solicitors  for  defendants  :  Surr,  Grihhle  <f  Oliver^  for  J, 
Walter  Wilso7iy  Plymouth. 

(1)  [1897]  A.  C.  615.  (2)  [1898]  2  Ch.  331. 

G.  A.  S. 
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In  re  GEEENWOOD. 
GOODHAET  v.  WOODHEAD. 

[1901    G.  715.] 

Will — Devise  of  Heal  Estate — Condition  that  Devisee  should  taJce  and  use 
Testator's  Name — Preceding  Life  Estate — Lunacy  and  Death  of  Devisee 
during  Life  of  Tenant  for  Life — Non-;performance  of  Condition — Condition) 
Precedent  or  Subsequent — Bemainder  in  Fee — Vesting. 

Testator  by  his  will,  dated  in  1853,  devised  his  real  estate  to  hiS' 
daughter  for  life,  and  after  her  death  for  her  children ;  and  if  she  should 
have  no  child  the  testator  devised  his  real  estate  to  N.,  on  condition  that 
he  should  take  and  use  the  testator's  name  only.  The  testator  died  in  1853. 
His  daughter,  who  was  now  in  her  fifty-ninth  year,  was  married,  but  had  had 
no  issue.  N.  died  in  1855  without  having  taken  the  testator's  name.  For 
eighteen  months  previous  to  his  death  he  had  suffered  from  insanity,  and 
for  six  months  previous  to  his  death  had  been  in  an  asylum : — 

Held,  that  whether  the  condition  were  precedent  or  subsequent,  its  per- 
formance had  not  been  rendered  impossible  by  the  act  of  God ;  and  that 
N.  having  failed  to  perform  it,  the  devise  to  him  could  not  take  effect. 

In  this  case  the  testator,  James  Newsome  Greenwood,  by  his 
will  dated  May  24,  1853,  devised  his  real  estate  to  trustees 
upon  trust  for  his  daughter  Jane  during  her  life  for  her  separate 
use,  and  after  her  death  upon  trust  for  her  children  or  remoter 
issue  born  in  her  lifetime  as  she  should  appoint,  and,  in  default 
of  appointment,  upon  trust  for  all  her  children,  or  her  only 
child,  if  but  one.  And,  if  she  should  have  no  child,  the  testa- 
tor devised  his  real  estate  to  his  cousin,  William  Alexander 
Newsome,  his  heirs  and  assigns,  on  condition  nevertheless  that 
in  case  the  testator's  wife  should  be  then  living  she  should 
have  the  use  and  enjoyment  for  the  then  remainder  of  her  life 
of  the  dwelling-house  in  which  the  testator  then  resided,  and 
on  further  condition  nevertheless  that  he  take  and  use  the 
name  of  Greenwood  only,  but  subject  to  the  payment  of  certain 
legacies  therein  mentioned. 

The  testator  died  on  August  11,  1853,  and  his  wife  was  also 
dead. 

The  testator's  daughter  Jane  was  now  the  wife  of  Jeremiah 


JOYCE  J. 
1901 
Oct.  29. 

1902 

Feh.  10 ; 
March  22 ; 
April  19, 
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X. 

"WOODHEAD. 


William  Woodhead.    She  had  had  no  issue,  and  was  now  in  JOYCE  J. 

her  fifty-ninth  year.  1902 

W.  A.  Newsome  died  intestate  on  November  5,  1855,  leavmg  gbeentvood, 
his  only  son,  Colonel  W.  Newsome,  his  heir-at-law.  Colonel 

...  GODDHAET 

Newsome  died  on  July  26, 1900.  The  plamtiff  was  his  admmis- 
trator  with  the  will  annexed,  and  for  the  purpose  of  passing 
his  administration  accounts  it  became  necessary  (as  it  was 
alleged)  to  ascertain  the  value  of  the  interest,  if  any,  which 
Colonel  Newsome  took  in  the  real  estate  devised  by  the  will  of 
J.  N.  Greenwood. 

This  summons  was  accordingly  taken  out  by  the  plaintiff 
against  the  trustees  of  the  will  of  J.  N.  Greenwood  and  Mrs. 
Woodhead,  the  testator's  heiress-at-law,  and  her  husband,  for 
a  declaration  that  the  plaintiff,  as  the  legal  personal  representa- 
tive of  Colonel  Newsome,  was  entitled  to  the  real  estate  devised 
in  trust  by  the  will  of  the  testator  in  remainder  after  the  death 
of  Mrs.  Woodhead  without  children,  subject  to  the  payment 
of  the  legacies  therein  mentioned. 

Badcoch,  K.G.,  and  E.  S,  Ford,  for  the  plaintiff.  The 
question  is  whether  this  condition  as  to  taking  the  name  of 
Greenwood  is  a  condition  precedent  or  a  condition  subsequent. 
We  submit  that,  having  regard  to  the  nature  of  the  condition 
and  to  its  position  in  the  will,  it  is  a  condition  subsequent. 
The  position  of  this  condition  is  important,  because  it  is  inter- 
posed between  two  conditions  which  are  clearly  subsequent, 
and  the  inference  is  that  the  testator  intended  this  condition 
also  to  be  a  condition  subsequent.  The  language  of  the  condi- 
tion leaves  the  question  doubtful,  and  prima  facie  the  Court 
will  not  read  a  doubtful  condition  as  a  condition  precedent: 
Jarman  on  Wills,  vol.  ii.  5th  ed.  pp.  842,  843,  847 ;  Egerto7i  v. 
Earl  Broivnloio.  (1)  Further,  the  nature  of  this  condition  is 
such  that  it  is  unlikely  that  the  devisee  was  intended  to  perform 
the  condition  while  the  gift  was  contingent :  Woodliouse  v. 
Herrick  (2)  ;  Gulliver  v.  Aslihy  (3) ;  and  see  Davidson's  Con- 
veyancing Precedents,  vol.  iii.  Pt.  I.  3rd  ed.  p.  357,  n.  A 

(1)  (1853)  4  H.  L.  C.  1,  182,  183.  (2)  (1855)  1  K.  &  J.  352. 

(3)  (1766)  4  Burr.  1929,  1940. 
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GOODHART 
WOODHEAD. 


JOYCE  J.  condition  may  be  snbsequent  though  the  estate  which  it  is  to 

1902  defeat  is  contingent :  Egerton  v.  Earl  Brownloiv.  (1) 
Greenwood,  Here  no  time  is  fixed  for  fulfilment,  and  it  cannot  be  pre- 
sumed that  the  testator  intended  that  the  devisee  should  change 
his  name  for  the  sake  of  a  contingent  gift.  The  result  is  that 
the  condition  is  to  be  fulfilled  after  taking  the  estate :  see 
Davies  v.  Lowndes.  (2)  But  the  death  of  the  devisee  during 
the  contingency  has  rendered  that  impossible.  This  being  a 
condition  subsequent  which  has  become  impossible  by  the  act 
of  God,  the  condition  falls  and  the  gift  remains  :  Theobald  on 
Wills,  5th  ed.  p.  541 ;  Graydon  v.  Hicks  (3) ;  Sutcliffe  v. 
Bichardson  (4) ;  Collett  v.  Collett.  (5) 

Hughes,  K.C.,  and  E.  Clayton,  for  Mrs.  Woodhead.  This 
is  a  condition  precedent.  The  fair  reading  of  this  condition 
is  that  the  devisee  is  not  to  take  the  property  unless  he 
either  has  taken  the  name  during  the  lifetime  of  the  tenant  for 
life  or  takes  it  on  her  death.  Upon  the  plaintiff's  view  the 
devisee  might  take  the  estate  and  never  fulfil  the  condition  at 
all,  because,  there  being  no  time  fixed  for  its  fulfilment,  until 
he  dies  it  cannot  be  said  that  he  has  not  fulfilled  it.  The 
object  of  the  testator  was  that  the  owner  of  the  estate  should 
bear  his  name,  and  according  to  the  plaintiff's  construction  that 
object  is  defeated:  Boundel  v.  Currer  (6) ;  Gary  Bertie  (7), 
which  was,  however,  compromised  in  the  House  of  Lords ; 
Acherley  v.  Vernoji,  (8)  The  argument  based  upon  the  position 
of  the  condition  comes  to  nothing,  because  the  provision  in 
favour  of  the  testator's  wife  is  not  really  a  condition,  but  is  in 
the  nature  of  a  limitation.  If  this  is  a  condition  precedent, 
the  result  of  the  condition  having  become  impossible  is  that 
the  gift  fails. 

But  assuming  that  this  is  a  condition  subsequent,  it  has  not 
become  impossible  by  the  act  of  God,  because  the  devisee,  who 
survived  the  testator,  might  have  performed  the  condition  in 
his  lifetime. 

(1)  4  H.  L.  C.  1, 158,  188.  (5)  (1866)  35  Beav.  312. 

(2)  (1835)  1  Bing.  N.  0.  597,  618 ;  (6)  (1786)  2  Bro.  C.  C.  66 ;  1  Sw. 
2  Scott,  71,  103  ;  53  E.  K.  266.  383,  n. 

(3)  (1739)  2  Atk.  16,  18.  (7)  (1696)  2  Yern.  333. 

(4)  (1872)  L.  E.  13  Eq.  606.  (8)  (1739)  Willes,  153,  158. 
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[They  also  referred  to  In  re  F arret  and  Champion.  (1)]  JOYCE  j. 

0.  L.  Clare,  for  the  trustees  of  the  will.  1902 
Badcock,  K.C.,  in  reply.  Greenwood, 

Cur,  adv.  vult, 

GOODHART 
V. 

Feb.  10.  Joyce  J.,  after  referring  to  the  will,  continued  as  Woodhead. 
follows : — The  first  condition  as  to  use  and  enjoyment,  &c.,  is 
not  a  condition  properly  so  called,  but,  according  to  the  autho- 
rities, is  construed  as  a  charge  or  trust  for  the  benefit  of  the 
widow,  or  a  reservation  or  exception  in  her  favour  out  of  the 
devise.  I  proceed  to  consider  the  second  condition,  namely, 
that  the  devisee  take  and  use  the  name  of  Greenwood  only. 
The  testator's  daughter  Jane  is  married  to  Jeremiah  William 
Woodhead.  She  is  m  the  fifty-ninth  year  of  her  age  and  child- 
less, and  the  question  has  been  raised  what,  in  the  event  that 
will  doubtless  happen,  of  no  child  being  born  to  her,  is  or  will 
be  the  effect  of  the  limitation  I  have  mentioned,  the  subject 
thereof  being  real  estate,  and  real  estate  only,  and  the  testator's 
cousin  William  A.  Newsome,  the  devisee  in  remainder,  being 
dead  without  having  taken  or  used  the  name  of  Greenwood. 
Strictly,  perhaps,  it  is  a  future  question,  but  the  persons 
entitled  in  any  view  of  the  case  are  in  existence,  and  desire  to 
have  the  question  decided.  I  think  it  will  be  expedient  and 
proper  to  decide  it. 

The  contention  on  behalf  of  the  testator's  daughter,  who  is 
also  his  heiress-at-law,  is  that  the  condition  imposed,  of  taking 
and  using  the  name  of  Greenwood  only,  was  a  condition 
precedent  properly  so  called — in  which  case  it  would  be  clear 
beyond  question  that  the  remainder  in  fee  to  William  A.  New- 
some,  which  was  contingent  if  the  condition  be  precedent, 
never  could  become  vested,  and  that  she  as  such  heiress-at-law 
is  or  will  be  entitled  to  the  reversion  in  fee  upon  her  own  life 
estate  in  default  of  the  birth  of  issue  to  her. 

On  the  other  hand  it  is  contended,  on  behalf  of  the  represen- 
tatives of  W.  A.  Newsome,  that  this  condition  was  not  pre- 
cedent, but  a  condition  subsequent,  that  the  remainder  in  fee 
to  W.  A.  Newsome  was,  as  it  would  then  be,  a  vested  remainder 
in  him  subject  to  the  possibility  of  its  being  defeated  or 

(1)  W.  N.  (1887)  202. 
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JOYCE  J.  displaced  by  the  birth  of  issue  to  Mrs.  Woodhead,  and  to  the 
1902      consequences,  whatever  they  might  be,  of  the  condition  not 
Gbeenwood,  being  fulfilled,  and  further  that,  inasmuch  as  W.  A.  Newsome 
has  died  in  the  Hfetime  of  Mrs.  Woodhead,  the  performance  of 
this  condition  subsequent  has  become  impossible  by  the  act  of 
Woodhead.  q^^^      ^-^^^        ^  Newsome's  remainder  in  fee  cannot  fail 
or  be  divested  by  reason  of  his  failure  to  comply  with  the 
condition. 

The  law  upon  the  subject  of  estates  upon  conditions  is  to  be 
found  fully  stated  in  Preston  on  Estates,  vol.  i.  c.  1,  and  in  the 
same  author's  edition  of  Sheppard's  Touchstone,  cap.  vi.,  and 
the  difference  between  a  condition  precedent  and  a  condition 
subsequent  is  most  clearly  stated  in  Jarman  on  Wills,  vol.  ii. 
5th  ed.  p.  842. 

The  particular  condition  in  question  is  an  affirmative  or 
positive  condition,  requiring  an  act  to  be  done  by  the  devisee 
which  might  have  been  performed  instanter,  or  at  any  time 
without  the  consent  or  concurrence  of  any  other  person  being 
necessary,  for,  whatever  may  be  the  law  as  to  armorial  bearings, 
any  person  may  at  any  time  take  and  use  any  name  he  pleases  : 
Davidson's  Conveyancing  Precedents,  vol.  iii.  Pt.  I.  3rd  ed. 
p.  357,  n. ;  see  also  per  Lord  Lindley  in  Earl  Cowley  v. 
Countess  Cowley  (1),  and  in  Davies  v.  Lowndes  (2),  per 
Tindal  C.J.  There  is  no  gift  over,  or  express  defeasance  in 
the  event  of  refusal  or  failure  to  comply  with  the  condition. 
All  these  are  circumstances  which  have  been  considered  to 
favour  the  conclusion  that  such  a  condition  is  precedent. 

Above  all,  however,  no  period  is  expressly  allowed  or  limited 
for  the  performance  of  the  condition.  If  it  had  been  to  "  take 
and  use  the  name  of  Greenwood  only  "  within  or  on  or  before 
the  expiration  of  twelve  months  after  acquiring  the  possession 
or  enjoyment  of  the  estate,  the  condition  would  in  my  opinion 
have  been  subsequent ;  so  that  if  W.  A.  Newsome  had  died 
before  coming  into  possession,  or  within  the  twelve  months, 
there  would  have  been  good  grounds  for  contending  that  the 
condition  had  become  inoperative  and  might  be  disregarded. 

Now,  the  question  whether  a  condition  annexed  to  a  devise 
be  precedent  or  subsequent  depends  upon  the  intention,  and 

(1)  [1901]  A.  C.  450,  460.        (2)  1  Bing.  N.  C.  597,  618 ;  53  R.  R.  266.  . 
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there  is  no  doubt  that  if  it  be  possible  for  the  Court  to  hold  it  JOYCE  j. 
to  be  subsequent  this  construction  is  preferred  to  the  view  that  1902 
it  is  a  condition  precedent.    In  the  case  of  Woodhouse  v.  greenwood, 
HerricJc  (1)  Wood  V.-C.  decided  that  a  devise  in  remainder  to   ^^^*'^^*  ^ 
children,  "  but  all  the  sons  to  take  the  name  and  arms  of  v. 
James  Woodhouse  in  addition  to  their  own  name,"  was  a  ^Q^^^^^^- 
condition  subsequent.    There,  however,  the  condition  required 
arms  to  be  taken  as  well  as  a  name :  see  also  Bennett  v. 
Bennett  (2),  per  Kindersley  V.-C. 

If  the  condition  be  subsequent,  the  subject  being  real  estate, 
no  gift  over  was  necessary  to  make  the  condition  effectual ;  the 
testator's  heir  would  become  entitled  on  breach  of  the  condition. 

But  now,  without  determining  whether  the  condition  in 
question  here  be  a  condition  precedent  or  a  condition  subse- 
quent, let  us  consider  how  the  matter  would  have  stood  if 
Mrs.  Woodhead  had  died  without  issue  in  the  lifetime  of 
W.  A.  Newsome.  Even  if  the  condition  were  precedent,  and 
the  remainder  to  W.  A.  Newsome  contingent,  it  appears  to  me 
that,  having  regard  to  the  position  of  the  legal  estate  under 
this  will,  the  remainder  to  W.  A.  Newsome  would  not  have 
failed  by  reason  of  the  determination  of  the  prior  life  estate  in 
Mrs.  Woodhead  before  compliance  with  the  condition.  It  is 
possible,  but  I  think  improbable,  that  in  the  event  supposed, 
of  Mrs.  Woodhead  dying  without  issue  in  the  lifetime  of 
W.  A.  Newsome,  he  might  have  been  called  upon  to  perform 
the  condition  within  a  convenient  or  reasonable  time,  though 
it  be  not  a  condition  for  the  benefit  of  or  concerning  any  third 
person  who  could  have  called  for  its  fulfilment.  Perhaps, 
however,  the  heir  could  have  done  so.  Still  though  upon  the 
whole  I  think  that  it  would  have  sufficed,  and  been  a  compli- 
ance with  the  condition  by  W.  A.  Newsome,  if  he  had  taken 
and  used  the  name  of  Greenwood  only  at  any  time  during  his 
life  :  Bandal  v.  Payne  (3),  though  he  would  not  have  been 
entitled  to  the  possession  or  enjoyment  of  the  land  unless  he 
complied  with  the  condition  if  precedent. 

Let  us  suppose  further  that  W.  A.  Newsome  had  sub- 
sequently died  without  having  taken  or  used  the  name  of 

(1)  1  K.  &  J.  352.  (2)  (1864)  2  Dr.  &  Sm.  266,  275. 

(3)  (1770)  1  Bro.  C.  C.  55. 
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JOYCE  J.  Greenwood.   Could  it  then  have  been  said  that  the  performance 
1902      of  the  condition  had  been  rendered  impossible  by  the  act  of  God, 
Greenwood,  SO  that  he  was  excused,  and  that  his  remamder  in  fee  simple 
In  re.      j^g^^  becomc  absolute  ?  It  would  rather,  as  it  seems  to  me,  have 
become  impossible — if  this  term  could  properly  be  applied  in 
such  a  case — by  the  devisee's  own  default,  not  by  the  act  of 
God,  which  has  been  defined  to  be  an  accident  presumably 
impossible  to  foresee  or  guard  against  reasonably.    The  conse- 
quence of  holding  that  in  the  event  just  stated  the  condition 
had  become  inoperative  would  be,  that  every  condition  to  be 
personally  performed  by  a  devisee  upon  condition  must  upon 
his  death  before  compliance  be  considered  to  have  become 
impossible  by  the  act  of  God,  and  so,  if  a  condition  subsequent, 
need  never  be  performed  at  all,  and  might  from  the  first  have 
been  wholly  disregarded. 

To  return  to  the  actual  facts  of  this  case.  The  devisee, 
W.  A.  Newsome,  has  died  in  the  lifetime  of  the  preceding 
tenant  for  life.  Although  not  required  to  comply  with  the 
condition  during  the  existence  of  the  preceding  life  estate,  I  do 
not  doubt  that  he  could  have  done  so,  just  as  much  as  if  the 
condition  had  been  to  marry  an  Englishwoman,  or  go  to  Eome, 
and  that  if  he  had,  immediately  after  the  testator's  death,  taken 
and  used  the  name  of  Greenwood  only,  his  estate  in  fee  simple 
in  remainder  would  have  become  absolutely  vested  in  interest, 
subject  only  to  the  possibility  of  its  being  defeated  or  displaced 
by  the  birth  of  issue  to  Mrs.  Woodhead,  the  tenant  for  life. 
The  actual  possession  and  enjoyment  must  of  course  have  been 
postponed  until  her  death. 

A  contingent  interest,  and  a  fortiori  an  estate  vested  in 
interest  though  not  in  possession,  is  capable  of  being  operated 
upon  by  a  condition  subsequent  and  being  made  to  cease  and 
become  void  :  Egerton  v.  Earl  Brownlow.  (1)  See  also  Lambarde 
V.  Peach  (2)  and  In  re  Muggeridge's  Trusts.  (3) 

Upon  consideration  of  the  authorities,  I  have  come  to  the 
conclusion  that  if  a  condition  be  one  to  be  performed  by  the 
devisee  personally,  not  at  a  particular  time,  but  in  effect  at  any 
time  he  pleases,  and  not  requiring  the  intervention  or  concur- 
rence of  any  other  person,  no  period  being  expressly  allowed  or 
(1)  4  H.  L.  C.  1.        (2)  (1859)  4  Drew.  553.         (3)  (1860)  Joh.  625. 
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limited  for  its  performance  which  may  possibly  outlast  the  life   JOYCE  j. 
of  the  devisee,  (as,  e.g.,  twelve  months  after  coming  into  posses-  1902 
sion,  and  the  like),  the  period  for  the  performance  of  the  con-  gkeenwood, 
dition  is  naturally  and  necessarily  the  life  of  the  devisee  and  no 
longer,  and  the  condition  is  not  complied  with,  in  fact  is  broken,  v. 
if  the  devisee  dies  without  having  performed  it :  see  Acherley  ^^^odhead. 
V.  Vernon.  (1)    The  result,  if  I  am  right  so  far,  is  that  the 
condition  in  the  present  case  (whether  it  be  precedent  or 
subsequent)  is  one  which  might  have  been  performed  by  the 
devisee  immediately,  or  at  any  time  during  his  life,  without 
the  consent  or  concurrence  of  any  other  person ;  it  never 
became  impossible  by  the  act  of  God,  in  the  technical  sense  of 
that  expression.    But  the  period  for  performing  it  has  simply 
been  allowed  to  pass,  and  the  devisee  has  failed  to  perform  it, 
having  only  himself  to  blame  for  his  default. 

As  I  said  at  first,  if  the  condition  be  precedent,  there  is  no 
question ;  for  the  devise  of  the  fee  in  remainder  could  not  now 
ever  vest,  and  has  failed.  And  I  do  not  see  that  W.  A.  New- 
some,  or  rather  his  representatives,  can,  under  the  circum- 
stances, be  in  any  better  position  even  if  the  condition  be  held 
to  be  subsequent.  For  at  the  moment  of  his  death  without 
having  performed  the  condition,  the  devise  of  the  remainder 
which,  if  the  condition  be  held  to  be  subsequent,  was  vested 
has  failed,  and  the  heir,  Mrs.  Woodhead,  there  being  no 
express  gift  over,  became  entitled  to  the  remainder  or  reversion 
upon  her  own  life  estate,  subject  to  the  possibility  of  a  child 
being  born  to  her  who  would  become  entitled  under  the 
preceding  contingent  limitation.  It  appears  to  me  that  as 
matters  stand  the  plaintiff  could  not  succeed  unless  he  could 
establish  each  of  two  things,  namely,  (1.)  that  the  condition  in 
question  was  not  a  condition  precedent,  but  subsequent ;  and 
(2.)  that  the  performance  of  the  condition  became  impossible 
by  the  act  of  God,  and  not  by  the  mere  default  of  the  devisee, 
W.  A.  Newsome.  He  cannot,  in  my  opinion,  shew  the  latter, 
whatever  may  be  the  true  view  as  to  the  former.  It  therefore 
follows  that  this  action  fails,  and  must  be  dismissed. 

(1)  Willes,  153. 

H.  B.  n. 
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JOYCE  J.      After  the  delivery  of  this  judgment  it  was  ascertained  that 
1902      W.  A.  Newsome  had  died  in  a  lunatic  asylum,  into  which 
Greenwood,      had  been  admitted  on  April  26,  1855,  and  that  previously 
In  re.      j.^  -j^is  admission  he  had  suffered  from  an  attack  of  insanity 
which  was  alleged  to  have  commenced  in  April,  1854. 

In  those  circumstances,  upon  the  application  of  the  plaintiff 
and  by  the  leave  of  the  Court,  the  case  was  restored  to  the 
paper  for  further  argument  upon  the  question  whether,  having 
regard  to  the  facts  as  to  the  insanity  of  W.  A.  Newsome,  any 
different  judgment  ought  to  be  pronounced. 

March  22.  BadcocJc,  K.C.,  and  S.  Ford,  for  the  plaintiff. 
It  now  appears  that  "W.  A.  Newsome  was  for  some  time  before 
his  death  incapacitated  by  lunacy  from  fulfilling  the  condition. 
It  was  held  in  In  re  Bird  (1),  under  similar  circumstances, 
that  lunacy  was  an  act  of  God,  making  performance  of  the 
condition  impossible,  and  that,  the  condition  being  subsequent, 
the  legatee  was  entitled.  This  is  a  stronger  case,  because 
in  In  re  Bird  (1)  the  legatee  had  lucid  intervals  during 
which  he  might  have  performed  the  condition.  Here  it  was 
not  so.  Here,  before  the  expiration  of  the  period  during  which 
the  condition  might  have  been  performed,  namely,  the  period 
of  the  life  of  the  devisee,  the  act  of  God  supervened  and  pre- 
vented him  from  performing  it.  That  must  materially  affect 
the  judgment  which  your  Lordship  has  pronounced,  because  it 
is  clear  that  the  performance  of  the  condition  became  impossible 
by  the  act  of  God,  and  not  owing  to  the  default  of  the  devisee. 

Hughes,  K.C.,  and  E.  Clayton,  for  Mrs.  Woodhead.  There 
is  no  evidence  that  "W.  A.  Newsome,  even  during  his  deten- 
tion in  the  asylum,  was  incapable  of  performing  the  condi- 
tion. But  from  August,  1853,  to  April,  1854,  he  was  clearly 
capable  of  doing  so,  and  if  he  had  died  at  the  last-mentioned 
date  without  performing  the  condition  he  would  have  been 
precluded  from  taking  the  estate.  He  had,  at  any  rate,  some 
time  to  perform  the  condition.  In  re  Bird  (1)  is  distinguish- 
able because  there  there  was  ajfixed  period  for  the  performance 
of  the  condition. 

(1)  (1894)  8  E.  326. 
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[Joyce  J.  Suppose  W.  A.  Newsome  had  been  a  lunatic  at  JOYCE  j. 
the  time  of  the  testator's  death.]  I90i 

It  is  not  clear  that  it  would  be  impossible  for  a  lunatic  to  Greenwood, 
change  his  name  by  his  committee.  ^^'^ 

In  Acherley  v.  Vernon  (1)  it  was  held  that,  if  the  condition  v. 
there  in  question  had  been  subsequent,  the  legatee  could  not 
have  recovered,  for  that  the  condition  ought  to  have  been 
performed  within  a  reasonable  time. 

The  evidence  as  to  lunacy  does  not  affect  the  judgment 
already  pronounced,  because  in  that  judgment  your  Lordship 
has  held  that,  although  W.  A.  Newsome  predeceased  Mrs. 
Woodhead,  it  was  not  by  the  act  of  God  rendered  impossible 
for  him  to  perform  the  condition.  If  he  had  died  when  he 
became  lunatic,  the  decision  would  have  been  the  same,  and 
the  fact  of  the  lunacy  having  supervened  makes  no  difference. 

0.  L.  Clare,  for  the  trustees.  Assuming  that  the  lunacy  was 
an  act  of  God  which  made  it  impossible  for  W.  A.  Newsome  to 
change  his  name,  the  only  result  was  that  it  became  impossible 
as  from  April,  1854.  There  is  no  reference  in  the  condition  to 
the  period  of  his  life.  In  order  to  take  the  estate  he  had  simply 
to  perform  the  condition,  which  he  failed  to  do. 

BadcocJc,  K.C.,  in  reply.  The  condition  in  Acherley  v. 
Vernon  (1)  was  precedent.  [He  also  referred  to  Bavies  v. 
Lowndes,  (2)] 

Cur.  adv.  vult. 

April  19.  Joyce  J.  I  am  by  no  means  certain  that  the 
condition  in  the  present  case  was  not  a  condition  precedent. 
If  subsequent,  however,  it  was  not  to  be  performed  upon  a 
particular  day,  nor  was  any  definite  period  fixed  or  allowed 
by  or  within  which  it  was  to  be  fulfilled. 

I  do  not  consider  it  to  be  proved  as  a  matter  of  fact  that 
W.  A.  Newsome  was  actually  incapacitated  to  perform  the 
condition  by  the  lunacy  with  which  he  was  afflicted  during  the 
last  eighteen  months  of  his  life.  But  the  law  with  respect  to 
conditions  affecting  real  estate  is  more  stringent  in  reference 
to  performance  than  it  is  with  respect  to  legacies  and  personal 
estate.  In  a  case  like  the  present,  where  the  condition  imposed 
(1)  Willes,  153.  (2)  1  Bing.  N.  C.  597;  53  R.  R.  266. 
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JOYCE  J.  npon  the  devisee  is  simply  to  do  something  which  could  be 
1902       done  at  once  (no  particular  time  being  expressly  fixed  or 
Gkeenwood,  allowed),  and  required  no  consent  or  concurrence  on  the  part 
of  any  other  person,  I  am  not  aware  of  any  authority  for 
ooDHART  j^^j^-j^g  j.-^^^       subsequent  affliction  of  the  devisee  by  either 
WooDHEAD.  jj^ental  or  physical  infirmity  excuses  him  from  the  obligation 
of  performance. 

If  I  am  right  in  my  original  judgment,  it  is  quite  immaterial 
that  the  infirmity  supervened  during  the  lifetime  of  the 
testator's  daughter.  It  would  furnish  no  better  excuse  then  than 
it  would  have  done  after  her  decease.  Everybody  must  die 
at  some  time.  Many,  if  not  most,  die  by  disease  that  wholly 
incapacitates  them  to  transact  business  for  some,  it  may  be  for 
a  long,  period  before  actual  death.  Is  this  such  an  extraordi- 
nary accident  or  event  as  must  be  considered  impossible  to 
have  been  within  the  contemplation  of  the  testator  ?  Was  the 
obligation  imposed  conditional  upon  the  mental  capacity  of  the 
devisee  continuing  down  to  the  moment  of  his  decease  ?  If  a 
person  whose  life  is  prematurely  cut  short  by  sudden  accident 
is  not  to  be  excused,  I  do  not  see  why  one  who  survives  to  an 
extraordinary  old  age  in  second  childishness  ought  to  be 
excused,  if  only  his  incapacity  became  great  enough  for  some 
period  before  his  decease.  It  is  no  more  reasonable  that 
insanity  or  premature  decay  of  mind  should  excuse  than  that 
death  itself  should  have  that  effect. 

In  cases  of  contract  a  party  who,  but  for  his  own  delay,  might 
have  performed  his  obligation  before  it  became  impossible, 
cannot  afterwards  resist  an  action  for  non-performance  on  the 
ground  of  impossibility.  It  is  not  suggested  that  W.  A.  New- 
some  was  not  perfectly  competent  for  at  least  nine  months  after 
the  testator's  death,  when  the  remainder  in  fee  vested  in  him,  if 
the  condition  was,  as  it  is  contended,  a  condition  subsequent. 

The  result  is  that,  in  my  opinion,  the  fact  of  the  lunacy 
ought  not  to  make  any  difference  in  the  result  of  my  judgment, 
and  the  action  must  nevertheless  be  dismissed. 

Solicitors:  BobinSy  Hay,  Waters  d  Hay ;  Jaques  d  Co.,  for 
Watts  d  Bon,  Deivshury, 

G.  A.  S. 
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In  re  THE  SPIKAL  GLOBE,  LIMITED  (No.  2).       JOYCE  J. 
WATSON  V.  THE  SPIKAL  GLOBE,  LIMITED.  ^^02 


[1901    S.  2443.] 

Company — Debentures — Registration — Creation  of  Charge — Resolution  to  issue 
Series  of  Debentures — Sealing — Issue — Companies  Act,  1900(63  &  64  Vict, 
c.  48),  s.  14. 

In  August,  1900,  a  company  resolved  at  a  meeting  of  its  directors  to 
issue  at  par  twenty  debentures  of  100/.  each  bearing  interest  at  6  per  cent, 
and  redeemable  at  twelve  months  from  date  of  issue.  On  August  31, 1900, 
the  twenty  debentures  were  sealed  with  the  company's  seal.  By  the 
debentures  the  company  charged  with  the  payment  of  principal  and  interest 
thereon  its  undertaking  and  all  its  property  by  way  of  floating  charge. 
Ten  of  these  debentures  were  issued  in  September,  1900,  but  the  remaining 
ten  were  retained  in  the  possession  of  the  company,  and  not  issued  until 
January  5,  1901,  at  which  date  the  Companies  Act,  1900,  was  in  force. 
Sect.  14  of  that  Act  provides  for  the  registration  of  mortgages  or  charges 
"  created  "  by  a  company  after  the  commencement  of  the  Act : — 

Held,  that  the  debentures  issued  on  January  5,  1901,  did  not  require 
registration  under  the  Act. 

The  defendant  company  was  incorporated  in  1897  as  a 
company  limited  by  shares  under  the  Companies  Acts, 
1862-1893. 

By  a  resolution  of  the  board  of  directors,  dated  August  28, 
1900,  it  was  resolved  to  issue  at  par  a  series  of  twenty  deben- 
tures of  lOOZ.  each  bearing  interest  at  6  per  cent,  and  redeem- 
able in  twelve  months  from  the  date  of  issue.  At  a  similar 
meeting  held  on  August  31,  1900,  a  form  of  debenture  to 
bearer  was  approved,  and  it  was  resolved  that  the  seal  of  the 
company  be  affixed  to  the  twenty  debentures,  and  the  same 
were  sealed  accordingly.  The  debentures  ranked  pari  passu 
and  were  charged  upon  the  whole  of  the  assets  and  undertaking 
of  the  company  by  way  of  floating  charge. 

On  September  24,  1900,  the  company  issued  to  the  plaintiffs, 
who  were  the  bankers  of  the  company,  ten  of  the  said  deben- 
tures, numbered  1  to  10,  for  the  purpose  of  securing  the 
sum  of  1000/.  that  day  advanced  by  them  to  the  company  ;  but 

Vol.  II.  1902.  P  j 
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the  remaining  ten  debentures,  numbered  11  to  20,  were 
not  then  issued.  At  a  meeting  of  the  directors,  held  on 
January  3,  1901,  it  was  resolved  that  the  ten  debentures, 
numbered  11  to  20,  should  be  issued  to  and  deposited  with 
the  plaintiffs  as  security  for  an  overdraft  to  be  arranged,  and 
on  January  5,  1901,  the  said  ten  debentures  were  so  deposited 
accordingly. 

On  April  18,  1901,  the  company  passed  a  special  resolution 
for  voluntary  winding-up.  On  July  3,  1901,  the  plaintiffs,  on 
behalf  of  themselves  and  all  the  holders  of  debentures  in  the 
defendant  company,  commenced  this  action  for  the  purpose  of 
enforcing  the  debentures,  and  on  July  30,  1901,  the  usual 
judgment  was  pronounced. 

In  prosecuting  the  inquiries  directed  by  the  judgment,  the 
question  was  raised  as  to  whether  the  ten  debentures  numbered 
11  to  20  and  issued  on  January  5,  1901,  ought  not  to  have 
been  registered  in  pursuance  of  s.  14  of  the  Companies  Act, 
1900.  That  section  provides  (inter  alia)  as  follows  :  (1.)  every 
mortgage  or  charge  created  by  a  company  after  the  commence- 
ment of  this  Act  and  being  either — (a)  a  mortgage  or  charge  for 
the  purpose  of  securing  any  issue  of  debentures  ;  or  {h)  a  mort- 
gage or  charge  on  uncalled  capital  of  the  company ;  or  (c)  a 
mortgage  or  charge  created  or  evidenced  by  an  instrument 
which,  if  executed  by  an  individual,  would  require  registration 
as  a  bill  of  sale  ;  or  {d)  a  floating  charge  on  the  undertaking  or 
property  of  the  company,  shall,  so  far  as  any  security  on  the 
company's  property  or  undertaking  is  thereby  conferred,  be  void 
against  the  liquidator  and  any  creditor  of  the  company,  unless 
filed  with  the  registrar  for  registration  in  manner  required  by  this 
Act  within  twenty-one  days  after  the  date  of  its  creation.  .  .  . 
(4.)  Provided  that  where  a  series  of  debentures  containing  any 
charge  to  the  benefit  of  which  the  debenture-holders  of  that 
series  are  entitled  pari  passu  is  created  by  a  company,  it  shall 
be  sufficient  to  enter  on  the  register — {a)  the  total  amount 
secured  by  the  whole  series  ;  and  {h)  the  dates  of  the  resolutions 
creating  the  series  and  of  the  covering  deed,  if  any,  by  which 
the  security  is  created  or  defined  ;  and  (c)  a  general  description 
of  the  property  charged ;  and  {d)  the  names  of  the  trustees,  if 
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any,  for  the  debenture-holders.  ...  (5.)  Where  more  than 
one  issue  is  made  of  debentures  in  the  same  series,  the  com- 
pany may  require  the  registrar  to  enter  on  the  register  the  date 
and  amount  of  any  particular  issue,  but  an  omission  to  do  this 
shall  not  affect  the  validity  of  the  debentures  issued.  (6.)  The 
registrar  shall  give  a  certificate  under  his  hand  of  the  regis- 
tration of  any  mortgage  or  charge  registered  in  pursuance 
of  this  section,  stating  the  amount  thereby  secured,  .  .  .  and 
the  company  shall  cause  a  copy  of  the  certificate  so  given  to 
be  indorsed  on  every  debenture  or  certificate  of  debenture  stock 
which  is  issued  by  the  company,  and  the  payment  of  which  is 
secured  by  the  mortgage  or  charge  so  registered." 

Upon  an  application  under  s.  15  of  the  Companies  Act,  1900, 
an  order  was  made  by  Swinfen  Eady  J.  extending  the  time  for 
registration,  but  without  prejudice  to  the  rights  of  parties 
acquired  prior  to  the  time  when  such  debentures  shall  be 
actually  registered "  :  see  hi  re  Spiral  Globe y  Limited.  (1) 
That  order  was  made  upon  the  assumption  that  the  debentures 
required  registration  under  the  Act ;  but  the  question  was  now 
raised,  upon  further  consideration  of  the  action,  whether  under 
the  circumstances  registration  was  in  fact  necessary. 
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Bomer,  for  the  plaintiffs.  These  debentures  were  created 
before  the  commencement  of  the  Companies  Act,  1900,  and  do 
not  therefore  require  registration  thereunder.  Directly  the 
seal  of  the  Company  was  affixed  to  the  debentures  a  charge 
was  created  within  the  meaning  of  s.  14  of  the  Act.  It  is 
analogous  to  a  charge  given  to  secure  future  advances  or  a 
charge  given  to  bankers  to  secure  a  current  account. 

The  charge  is  created  by  the  company ;  the  act  of  issue  has 
nothing  to  do  with  the  creation  of  the  charge.  If  one  of  these 
debentures  had  been  stolen  before  being  issued,  and  had  got 
into  the  hands  of  an  innocent  holder  for  value,  it  would  have 
been  a  good  charge  upon  the  property  of  the  company.  In 
s.  14  the  word  creation "  is  used  in  contradistinction  to 
the  word  ''issue."  Sub-s.  4  contemplates  the  registration  of 
the  whole  series  of  debentures,  whether  issued  or  not.  There 


(1)  [1902]  1  Oh.  396. 
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is  no  provision  in  the  Act  for  the  registration  of  a  partial  issue. 
Sub-s.  5  is  permissive,  and  under  that  sub-section  the  omission 
to  register  does  not  affect  the  vahdity  of  the  debentures.  In 
Palmer  on  the  Companies  Act,  1900,  it  is  stated  that  the 
meaning  of  sub-s.  5  is,  that  although  some  of  the  debentures 
of  a  series  are  issued  at  one  time,  and  others  at  other  times, 
one  registration  under  the  sub-section  shall  be  sufficient.  The 
operation  of  a  deed  is  not  suspended  by  the  fact  that  the  party 
who  executes  it  retains  it  in  his  own  custody :  Elphinstone  on 
the  Interpretation  of  Deeds,  p.  120 ;  Boberts  v.  Security 
Co.  (1) ;  London  Freehold  and  Leasehold  Property  Co.  v.  Baron 
Suffield.  (2) 

Harold  Simmons,  for  the  liquidator.  The  debentures  did  not 
create  a  charge  until  they  were  issued.  In  the  cases  cited, 
relating  to  deeds,  everything  was  complete  except  some 
formality.  The  word  "  created "  in  s.  14  is  equivalent  to 
"  issued."  That  being  so,  the  mere  sealing  of  the  debentures 
did  not  amount  to  an  "  issue  "  of  them  :  Clarke's  Case  (3) ; 
Mowatt  V.  Castle  Steel  and  Ironworks  Co.  (4) 

The  unissued  debentures  did  not  create  a  mortgage  or 
charge  within  s.  14.  They  might  have  done  if  there  had  been 
a  trust  deed  in  which  the  property  of  the  company  was 
comprised. 

[Joyce  J.  Supposing  that  what  happened  had  been  in  1901 
instead  of  in  1900,  could  not  the  whole  series  have  been 
properly  registered  under  sub-s.  4  ?] 

Possibly  it  could.  The  word  "  created  "  as  used  in  sub-s.  1 
has  a  different  meaning  to  that  which  it  has  in  sub-s.  4. 
Sub-ss.  4  and  5  refer  to  the  case  of  an  issue  of  debentures 
under  a  trust  deed,  with  provision  for  a  further  issue  in  the 
event  of  the  acquisition  by  the  company  of  further  property. 
Where  there  is  no  trust  deed,  no  charge  is  created  until  the 
debentures  are  actually  issued.  Under  s.  14  the  company 
must  register  any  mortgage  or  charge  as  soon  as  it  becomes  a 
mortgage  or  charge. 

W.  F.  Hamilton,  K.C.,  amicus  curiae,  referred  to  In  re 


(1)  [1897]  1  Q.  B.  111. 

(2)  [1897]  2  Oh.  608. 


(3)  (1878)  8  Ch.  D.  635. 

(4)  (1886)  34  Oh.  D.  58. 
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Abrahams  d  Sons,  Limited  (1),  and  to  the  form  of  registration 
set  out  in  Palmer  on  the  Companies  Act,  1900,  2nd  ed.  p.  105. 

Bomer,  in  reply.  In  In  re  Abrahams  d  Sons,  Limited  (1), 
the  point  was  assumed.  By  sub-s.  6  a  copy  of  the  registrar's 
certificate  of  registration  is  to  be  indorsed  on  every  debenture 
issued  by  the  company ;  and  s.  18  prescribes  a  penalty  for 
non-compliance  with  the  requirements  of  the  Act.  The  com- 
pany is  bound  to  register  before  the  issue  of  a  single  debenture. 
The  Inland  Kevenue  authorities  require  all  debentures  to  be 
stamped  although  they  may  not  be  issued. 

Cur.  adv.  vult. 
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April  19.  Joyce  J.  The  provisions  in  the  Act  of  1900  as  to 
the  registration  of  debentures  and  mortgages  do  not  appear  to 
have  been  well  drawn.  There  are  various  inaccuracies  of 
expression  in  the  terms  used,  and  they  present  considerable 
difficulties  of  construction,  so  much  so  that  commentators 
upon  the  Act  have  been  compelled  to  say  that  the  true  inter- 
pretation cannot  be  arrived  at  by  construing  the  words  literally. 
After  perusing  the  Act  in  connection  with  the  prescribed 
forms,  having  regard  generally  to  the  distinction  which  the 
Act  makes  between  the  creation  of  a  charge  and  the  issue  of  a 
debenture,  and  particularly  to  sub-s.  6  of  s.  14,  which  requires 
a  copy  of  the  certificate  of  registration  to  be  indorsed  on  the 
debenture  before  issue,  I  have  come  to  the  conclusion  that, 
if  the  Act  had  been  in  force  in  1900,  under  the  particular 
circumstances  of  this  case,  the  proper  registration  ought  to 
have  been  effected  in  September,  1900.  But  the  Act  did  not 
come  into  operation  until  January  1,  1901.  Therefore,  in  my 
opinion,  no  registration  of  these  debentures  was  required. 


Solicitor:  John  J.  Hands. 


(1)  W.  N.  (1902)  37  ;  since  reported  [1902]  1  Ch.  695. 

G.  A.  S. 
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swiNFEN  In  re  HIGHETT  and  BIED'S  CONTEACT. 

EADY  J. 

1902  [1891    H.  3891.] 

MalrdhQ  7     ^^^^dor  and  Purchaser — Leasehold  House — Title — Open  Contract — Breach  of 
19.  Covenant  to  Repair — Production  of  Receipt  for  Rent — Conveyanciug  and 

Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  3,  suh-s.  4. 

The  defendant  on  July  1,  1901,  entered  into  an  open  contract  with  the 
plaintiff  for  the  purchase  of  a  leasehold  house.  The  lease  contained  a 
covenant  by  the  lessee  to  keep  the  house  in  good  repair.  No  time  was 
fixed  for  completion,  but  the  Court  held  that  November  6  was  the  date  on 
which  the  title  was  cleared  up  and  the  purchaser  might  have  taken 
possession.  On  September  27  the  vendor  was  served  with  a  notice  from 
the  London  County  Council  requiring  him  to  pull  down  or  render  secure 
a  part  of  the  premises  as  being  a  dangerous  structure.  On  November  9 
the  vendor  was  served  with  an  order  of  the  police  court  requiring  him  to 
do  the  repairs  mentioned  in  the  notice  within  fourteen  days.  This 
summons  was  taken  out  by  the  vendor  for  a  declaration  that  the  expense 
of  complying  with  the  order  ought  to  be  borne  by  the  purchaser : — 

Held,  that,  the  contract  being  open,  the  purchaser  was  entitled  to  proof 
that  all  the  covenants  in  the  lease  had  been  performed  up  to  November  6  ; 
that  s.  3,  sub-s.  4,  of  the  Conveyancing  Act,  1881,  which  requires  the 
purchaser,  on  production  of  the  receipt  for  the  last  payment  of  ground 
rent,  to  assume  that  all  covenants  have  been  performed,  "unless  the 
contrary  appear,"  did  not  apply,  for  the  contrary  did  appear ;  and  that  the 
vendor  must  pay  the  cost  of  complying  with  the  order. 

In  July,  1901,  Alfred  John  Bird  entered  into  a  contract  with 
"William  Highett  to  purchase  a  leasehold  house,  No.  142, 
Friern  Eoad,  East  Dulwich,  held  for  an  unexpired  term  of 
about  eighty  years  at  a  ground  rent  of  71.  per  annum,  for  365Z. 
The  lease  contained  a  covenant  by  the  lessee  to  keep  the 
buildings  in  good  and  substantial  repair.  The  contract  was  an 
open  one,  contained  in  letters  the  last  of  which  was  written 
by  the  vendor  on  July  1,  1901.  The  contract  fixed  no  date 
for  completion,  but  on  August  28,  1901,  the  parties  agreed  that 
the  purchase  should  be  completed  on  September  27,  1901. 

On  September  21  the  purchaser  wrote  to  the  vendor  that  the 
premises  were  out  of  repair,  and  required  him  to  remedy  this 
breach  of  covenant. 

On  the  evening  of  September  27,  1901,  the  tenant  of  the 
house  brought  to  his  landlord,  the  vendor,  a  notice  in  writing 
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left  upon  the  premises  the  day  before  by  the  County  Council  swinfen 
under  the  London  Building  Acts,  requiring  the   owner  or 
occupier  forthwith  to  take  down  or  underpin  or  otherwise  v^v-. 
render  secure  the  front  bay  of  the  structure  known  as  142,  ^^^^gf^D's 
Friern  Eoad,  East  Dulwich,  and  to  shore  up  the  whole  Contract, 

^  In  re. 

structure.   

It  appeared  that  the  purchaser  had  himself  given  notice  to 
the  ground  landlord  that  the  house  was  out  of  repair,  and, 
when  he  did  not  interfere,  had  set  the  local  authority  in  motion. 

This  notice  was  not  complied  with,  and  on  November  1  an 
order  was  made  by  the  Lambeth  Police  Court,  under  the 
London  Building  Acts,  requiring  the  owner  or  occupier  to  do 
the  work  mentioned  in  the  notice  to  the  satisfaction  of  the 
district  surveyor  within  fourteen  days  from  the  service  of  the 
order.  This  order  was  served  on  the  vendor  on  November  .9, 
1901. 

Meanwhile  requisitions  had  been  delivered  by  the  purchaser 
and  answered  by  the  vendor,  and  there  had  been  a  long 
correspondence  between  the  solicitors  as  to  the  sufficiency  of 
the  answers.  In  the  result,  as  the  Court  found,  the  last 
requisition  was  disposed  of  and  the  answer  thereto  accepted 
on  November  6,  1901. 

On  December  10,  1901,  the  vendor  took  out  this  summons, 
under  the  Vendor  and  Purchaser  Act,  asking  for  a  declaration 
that  the  purchaser  was  not  entitled  to  require  him  to  bear  the 
expense  of  complying  with  the  order  of  the  police  court. 

Eve,  E.G.,  and  E.  Ford,  for  the  vendor.  The  outgoings  fall 
upon  the  purchaser  directly  a  good  title  is  shewn,  i.e.,  when  he 
may  safely  take  possession.  The  purchaser  says  that  four 
requisitions  were  outstanding  at  the  crucial  date.  But  they 
were  all  answered  in  any  case  by  November  1.  The  order  to 
repair  was  not  served  until  November  9.  At  that  time  it  is 
clear  that  the  purchaser  might  have  safely  taken  possession, 
and  as  there  is  no  express  contract  the  purchaser  is  bound  to 
pay  all  charges  and  outgoings  up  to  that  date :  Barsht  v. 
Tagg.  (1)  But  the  expenses  of  doing  the  work  did  not  become 
(1)  [1900]  1  Ch.  231. 


216 


CHANCEKY  DIVISION. 


[1902] 


SWINFBN  a  charge  upon  the  premises  until  the  work  was  completed : 
EADY  J.  Bettesworth  and  Bicher  (1)  ;  Stock  v.  Meakin  (2) ;  and 

that  was  long  afterwards.    The  charge  cannot  be  an  outgoing 
HiGHETT^  till  the  work  is  completed :   In  re  VLeyland  and  Taylor's 

Contract,    Contract.  (3) 

^HlH'        [Swinfbn  Eady  J.     How  do  you  get  out  of  Tubbs  v. 
Wynne.  (4)] 

In  that  case  there  was  a  notice  pending  at  the  date  of  the 
contract,  and  there  was  a  special  condition  reserving  to  the 
vendor  the  right  to  comply  with  it.  Moreover,  the  order  was 
made  and  the  time  fixed  for  compliance  had  nearly  expired  at 
the  date  fixed  for  completion.  The  existing  breach  of  the 
covenant  to  repair  cannot  be  relied  on  as  a  defect  in  title; 
it  is  now  no  cause  of  forfeiture,  for  s.  14  of  the  Convey- 
ancing Act,  1881,  applies.  Moreover,  in  this  case  the  free- 
holders accepted  rent  on  October  24 ;  they  had  full  notice 
of  the  state  of  repair,  and  so  waived  the  breach  of  covenant. 
In  any  case  the  production  of  the  receipt  bound  the  purchaser 
to  assume  that  all  the  covenants  had  been  duly  performed  and 
observed  up  to  the  date  of  completion :  Conveyancing  Act, 
1881,  s.  3,  sub-s.  5 ;  Bull  v.  Hutchens  (5) ;  Lawrie  v.  Lees.  (6) 

Vernon  Smith,  K.C.,  and  Spence,  for  the  purchaser.  The 
question  is  what  was  the  state  of  the  title  on  September  21, 
1901,  when  the  purchaser  first  had  notice  of  the  breach  of  the 
covenant  to  repair.  The  requisitions  were  not  fully  answered 
until  November  6,  and  therefore  the  time  when  the  purchaser 
obtained  notice  of  the  defect  of  title  caused  by  this  breach  was 
before  the  time  at  which  he  could  safely  have  taken  possession. 
The  condition  in  the  Conveyancing  Act,  s.  3,  sub-s.  5,  does  not 
apply,  for  the  purchaser  is  only  bound  to  assume  that  the 
covenants  have  been  performed,  ''unless  the  contrary  appears." 
Here  the  contrary  does  appear.  In  Bull  v.  Hutchens  (5) 
and  Lawrie  v.  Lees  (6)  the  contract  made  the  production  of 
the  receipt  for  rent  conclusive  evidence  that  the  covenants 
had  been  performed.     There  is  no  case  under  the  Act  or 

(1)  (1888)  37  Ch.  D.  535.  (4)  [1897]  1  Q.  B.  74. 

(2)  [1900]  1  Ch.  683.  (5)  (1863)  32  Beav.  615. 

(3)  [1900]  2  Ch,  625,  (6)  (1881)  7  App.  Cas.  19. 
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under  a  contract  where  the  purchaser  has  been  held  bound  SWINFEN 
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unless  the  receipt  was  made  conclusive  evidence,  and  even  ^^^^ 
where  those  words  were  present  it  has  been  held  that  the 
condition  did  not  cover  breaches  after  the  date  of  the  contract,  ^^^^Bmo's 
and,  if  there  was  such  a  breach,  the  title  would  not  be  forced  on 

the  purchaser  :  Howell  v.  KigUley.  (1)     That  case  is  on  all   

fours  with  the  present  case. 

The  vendor  was  bound  to  make  good  this  breach  of  covenant, 
because  it  was  a  defect  of  title.  But  he  was  also  bound  to 
pay  the  expense  of  complying  with  the  order,  because  it  was 
an  outgoing  incurred  before  the  time  at  which  the  purchaser 
could  have  safely  taken  possession.  Tuhhs  v.  Wynne  (2)  is 
conclusive  on  that  point. 

Eve,  E.G.,  in  reply. 


SwiNFEN  Eady  J.  The  question  raised  by  this  summons, 
issued  by  the  vendor  under  the  Vendor  and  Purchaser  Act, 
1874,  is.  By  whom  are  the  costs  of  complying  with  this  order 
to  be  borne — by  the  vendor  or  the  purchaser  ? 

It  was  not  disputed  that,  in  the  absence  of  any  stipulation 
on  the  subject,  the  vendor  must  bear  all  expenses  and 
outgoings  of  property  sold  down  to  the  time  when  a  good 
title  was  first  shewn,  so  that  the  purchaser  could  safely  take 
possession,  and  as  from  that  time  all  such  expenses  and 
outgoings  must  be  borne  by  the  purchaser.  This  was  treated 
as  settled  law  in  Barsht  v.  Tagg.  (3) 

On  November  6,  1901,  the  last  outstanding  requisition  was 
cleared  up.  The  governing  date,  shewing  the  dividing  line 
by  which  the  rights  and  liabilities  of  the  parties  are  to  be 
determined,  is  November  6,  1901. 

It  has  been  contended  before  me  by  the  vendor  that  the 
costs  of  complying  with  the  order  of  the  Lambeth  Police 
Court  must  be  borne  by  the  purchaser,  and  that  the  purchaser 
is  bound  to  indemnify  the  vendor  against  the  expense.  This 
contention  was  based  upon  the  fact  that  the  fourteen  days 
within  which  the  work  was  ordered  to  be  done  did  not  begin  to 


(1)  (1856)  21  Beav.  331.  (2)  [1897]  1  Q.  B.  74. 

(3)  [1900]  1  Ch.  231,  234. 
Vol.  II.  1902.  Q  1 


218 


OHANCEKY  DIVISION. 


[1902] 


SWINFEN 
EADY  J. 

1902 

HiGHETT 

AND  Bird's 
Contract, 
In  re. 


run  until  after  November  6,  1901,  and  therefore  that  the 
vendor  was  not  in  default ;  the  expenses  were  incurred 
after  November  6,  1901,  and  therefore  must  be  borne  by 
the  purchaser.  He  insisted,  moreover,  that  the  expenses  did 
not  become  a  charge  on  the  property  until  the  completion  of 
the  work. 

This  argument  does  not  touch  the  principle  upon  which,  in 
my  judgment,  the  present  case  falls  to  be  decided.    The  sale  is 
of  a  leasehold  house,  the  lease  containing  a  covenant  to  keep 
the  buildings  in  good  and  substantial  repair  and  condition. 
The  sale  is  under  an  open  contract,  so  that  the  purchaser  is 
entitled  to  proof  that  the  covenants  and  conditions  in  the  lease 
have  been  performed  and  observed  up  to  November  6,  1901. 
Under  the  Conveyancing  Act,  1881,  s.  3,  sub-s.  4,  upon  pro- 
duction of  the  receipt  for  the  last  payment  due  for  rent,  the 
purchaser  is  to  assume,  unless  the  contrary  appears,  that  all 
the  covenants  of  the  lease  have  been  duly  performed  up  to  the 
actual  completion.    But  in  the  present  case  the  contrary  does 
clearly  appear.   There  is  no  dispute  that  on  November  6,  1901, 
the  covenant  before  mentioned  had  been  broken,  and  that  a 
portion  of  the  building  was  so  much  out  of  repair  as  to  be 
dangerous,  and  to  justify  the  action  taken  by  the  London 
County  Council.    The  vendor  contended  that,  although  the 
premises  were  out  of  repair,  the  purchaser  had  notice  of  their 
state  and  condition  before  entering  into  the  contract.  The 
result  of  the  evidence  is  that  the  purchaser  did  inspect  the 
premises  before  agreeing  to  purchase,  and  saw  some  cracks 
there ;  but  that  these  afterwards  increased  to  such  an  extent 
that  the  premises  became  in  a  dangerous  condition  by  Septem- 
ber 21,  1901,  and  remained  so  until  after  November  6,  1901. 
The  knowledge  of  the  purchaser  of  the  state  of  the  property 
at  the  date  of  the  contract  does  not,  however,  appear  to  me  to 
be  material.    It  has  been  held  that  the  obligation  to  make  a 
good  title  to  leaseholds  is  not  removed  by  the  knowledge  of  the 
purchaser,  at  the  time  of  the  sale,  that  the  title  was  bad  by 
reason  of  the  breach  of  a  covenant  to  repair:  Barnett  v. 
Wheeler,  (1)    The  vendor  then  insisted  that  the  purchaser 
(1)  (1841)  7  M.  &  W.  364. 
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could  not  object  to  the  breaches  of  covenant,  as  the  receipt  swinfen 

.  EADY  J 

for  the  ground  rent  had  been  produced,  and  he  relied  upon  the 
cases  of  Bull  v.  Hutchens  (1)  and  Lawrie  v.  Lees  (2) ;  but  in 
both  these  cases  the  purchaser  was  bound  by  the  conditions  on 
the  contract  to  accept  the  last  receipt  for  rent  as  conclusive  Contract, 

evidence  that  the  covenants  had  been  performed,  v^hereas   

under  the  Conveyancing  Act  the  receipt  is  only  prima  facie 
evidence,  and  when  the  contrary  appears  the  receipt  cannot  be 
reHed  upon.  The  result  is  that,  as  between  the  vendor  and 
purchaser  of  this  leasehold  house,  I  decide  that  the  expense  of 
complying  with  the  order  of  the  Lambeth  Police  Court,  in 
respect  of  which  the  vendor  is  clearly  liable  under  the  covenant 
in  the  lease,  must  be  borne  by  the  vendor,  and  cannot  be  thrown 
by  him  upon  the  purchaser. 

I  am  satisfied,  however,  that  the  costs  of  the  summons  have 
been  much  increased  by  the  purchaser's  denying  any  knowledge 
of  the  cracks  in  the  house  at  the  date  of  the  purchase,  and  it 
would  not  be  right  to  throw  these  costs  on  the  vendor.  I 
order  the  purchaser's  costs  to  be  taxed,  and  the  vendor  to  pay 
one-half  of  the  amount. 

Solicitors:  John  Bartlett ;  J.  E.  Anthony, 

(1)  32  Beav.  615.  (2)  7  App.  Gas.  19. 

J.  R.  B. 


Q  2 
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In  re  HADDOCK. 
LLEWELYN  v.  WASHINGTON. 


1902 


April  29  ; 
May  1,  12. 


[1901    M.  397.] 


Administration  of  Assets — Order  of  Administration — Insufficient  Personal 
Estate — Residuary  Bequest — Trust  dehors  the  Will  of  specified  Part  of 


A  testatrix  devised  her  real  estate  and  bequeathed  the  residue  of  her 
personal  estate  to  A,,  who  was  one  of  the  executors  of  the  will,  and  by  a 
subsequent  written  memorandum  (not  attested  as  a  will)  the  testatrix 
expressed  her  wish  that  a  specified  part  of  the  residue  should  go  to  third 
persons  whom  she  named.  The  memorandum  was  communicated  by  the 
testatrix  to  A.,  and  was  assented  to  by  her,  and  she  admitted  that  it 
created  a  trust  binding  upon  her.  The  residuary  personal  estate  (other 
than  that  comprised  in  the  memorandum)  was  insufficient  for  the  payment 
of  the  debts  of  the  testatrix  : — 

Held,  that  the  memorandum  must  be  treated  as  if  its  contents  had  been 
contained  in  the  will  or  a  codicil,  so  that  for  the  purpose  of  administration 
the  trust  of  the  specified  part  of  the  residue  stood  in  the  same  position  as  a 
specific  bequest  of  that  part : 

Held,  consequently,  that  the  debts  of  the  testatrix  must  be  paid  first 
out  of  that  part  of  the  residue  which  was  not  affected  by  the  trust,  and 
that  then  the  deficiency  must  be  borne  rateably  by  the  specified  part  of 
the  residue  and  the  real  estate. 


Decision  of  Kekewich  J.,  [1901]  2  Ch.  372,  reversed. 

Appeal  from  the  decision  of  Kekewich  J.  (1) 

Sarah  Maddock,  spinster,  who  died  on  December  14,  1898, 
by  her  will  dated  January  11,  1897,  appointed  the  plaintiff  and 
the  defendants  Susan  Washington  and  J.  F.  Maddock  trustees 
and  executors  thereof.  And  she  devised  all  her  real  estate 
and  bequeathed  the  residue  of  her  personal  estate  to  Susan 
Washington  absolutely. 

On  January  17,  1897,  the  testatrix  signed  the  following 
memorandum : — 

"It  is  my  request  that  IMiss  Hannah  Barker,  daughter  of 
the  late  George  Barker,  should  receive  the  interest  arising 
from  all  the  money  I  have  saved  after  being  invested  by  my 
trustees,  and  paid  half-yearly  to  her.    This  I  leave  with  my 


Residue. 


(1)  [1901]  2  Ch.  372. 


2  Ch. 


CHANCEEY  DIVISION. 


221 


will.  And  at  her  death  to  go  to  my  nephew  John  Francis  c.  A. 
and  his  children."  1902 

The  signature  of  the  testatrix  was  attested  by  Susan  maddock, 
Washington  only.  ^'^ 

The  contents  of  this  memorandum  were  communicated  by 
the  testatrix  before  her  death  to  Susan  Washington,  who  Washington 
admitted  that  the  memorandum  created  a  valid  trust  binding 
on  her  in  favour  of  the  persons  therein  named. 

By  an  order  dated  March  14,  1900,  made  upon  a  summons 
to  determine  the  scope  and  effect  of  the  memorandum,  it  was 
declared  that  all  the  property  of  the  testatrix  belonging  to  her 
at  her  death  was  bound  by  the  memorandum,  except  a  freehold 
house  called  "  Brooklyn,"  which  was  her  only  real  estate,  a  sum 
of  385Z.,  being  the  apportioned  income  to  the  date  of  her  death 
arising  from  certain  trust  funds  to  the  income  of  which  she 
was  entitled  for  her  life,  and  her  furniture,  farming  stock,  and 
household  goods  and  effects. 

In  the  course  of  the  administration  of  the  estate  it  was 
found  that  the  residuary  personal  estate  (apart  from  the  portion 
affected  by  the  memorandum)  was  insufficient  for  the  payment 
of  the  debts  of  the  testatrix,  the  estate  duty  on  her  general 
personal  estate,  and  the  costs  of  administration,  and  the 
question  arose  out  of  what  funds  the  deficiency  ought  to  be 
borne  and  paid. 

A  summons  was  taken  out  to  determine  this  question,  and 
also  a  question  relating  to  the  payment  of  estate  duty  in  respect 
of  a  sum  of  18,000Z.  which  the  testatrix  appointed  by  the  v^ll. 

The  second  question  was  not  raised  upon  the  appeal. 

Kekewich  J.  held  that  the  debts,  &c.,  were  payable  rateably 
out  of  that  part  of  the  residue  which  was  affected  by  the 
memorandum  and  that  part  which  was  not  affected  by  it. 

The  cestuis  que  trust  under  the  memorandum  appealed. 

Benshaw,  K.C.,  and  Vaughan  Hawkins ,  for  the  appellants. 
Gullen  V.  Attorney-General  for  Ireland  (1)  has  no  application  to 
the  present  case ;  it  was  a  decision  upon  the  Irish  Stamp 
Acts.    The  memorandum  is  binding  on  the  conscience  of  Miss 

(1)  (1866)  L.  K.  1  H.  L.  190,  198. 


In  re. 
Llewelyn 

V. 

WASHINaTON 
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C.  A.      Washington,  as  indeed  she  admits  that  it  is :  Brakeford  v. 
1902       Wilks  (1) ;  Chamberlain  v.  Agar.  (2) 
Maddook,       [Stieling  L.J.  referred  to  In  re  Pitt  Bivers  (3),  in  which 
was  cited  McGormick  v.  Grog  an.  (4)] 

A  contract  between  two  persons  may  give  rise  to  a  trust  in 
favour  of  a  third  person,  and  such  a  trust  will  be  enforced  by 
the  Court :  Gaudy  v.  Gandy.  (5)  There  is  such  a  contract 
here,  and  the  question  is,  what  is  the  true  meaning  of  the 
contract  as  regards  the  exoneration  of  the  trust  fund  from 
the  debts  of  the  testatrix.  The  cases  which  relate  to  pecu- 
niary legacies  apply  in  principle  to  specific  gifts :  Barrow  v. 
Greenough  (6) ;  Irvine  v.  Sullivan.  (7)  A  specific  "  gift  has 
been  defined  as  "  a  severed  or  distinguished  part"  of  the  testator's 
property :  Bothamley  v.  Sherson.  (8)  The  gift  in  the  present 
case  falls  within  that  definition.  Specific  gifts  take  priority 
over  pecuniary  gifts  in  the  administration  of  estates  :  Tovihs  v. 
Boch.  (9)  Specific  gifts  are  the  last  in  order  in  contributing  to 
the  debts  of  a  testator,  though  inter  se  they  contribute  equally. 
A  specific  gift  ought  not  to  stand  in  a  worse  position  than  a 
pecuniary  gift.  As  between  Miss  Washington,  the  residuary 
legatee,  and  the  cestuis  que  trust  of  the  specific  fund,  the 
liability  to  contribute  to  debts  ought  to  be  the  same  as  if  there 
had  been  a  specific  gift  of  the  trust  fund  in  the  will.  The  fact 
that  the  trust  arises  dehors  the  will  makes  no  difference  :  Lady 
Langdale  v.  Briggs.  (10)  Effect  should  be  given  to  the  trust 
in  the  same  way  as  if  it  had  been  created  by  the  will  itself. 
As  was  said  by  Lord  Cairns  in  Jones  v.  Badley  (11),  "  the  Court 
engrafts  the  trusts  on  the  devise  by  admitting  evidence  which 
the  statute  would  in  terms  exclude."  The  general  residue 
should  be  first  applied  to  the  payment  of  debts,  and  then,  if 
necessary,  recourse  should  be  had  to  the  specific  fund,  just 
as  if  it  had  been  specifically  given  by  the  will :  Clifton  v. 
Burt.  (12) 

(1)  (1747)  3  Atk.  539.  (7)  (1869)  L.  E:  8  Eq.  673. 

(2)  (1813)  2  V.  &  B.  259,  262.  (8)  (1875)  L.  K.  20  Eq.  304,  309. 

(3)  [1902]  1  Ch.  403.  (9)  (1846)  2  Coll.  490,  500,  501. 

(4)  (1869)  L.  E.  4  H.  L.  82.  (10)  (1856)  8  D.  M.  &  Gr.  391,  405, 

(5)  (1885)  30  Ch.  D.  57.  434,  435. 

(6)  (1796)  3  Yes.  152.  (11)  (1868)  L.  E.  3  Ch.  362,  364. 
(12)  (1720)  1  P.  Wms.  678. 
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In  re. 
Llewelyn 

V. 


Warrington,  K.C,  and  T.  H.  Carson,  K.C,   for   Susan  C.A, 
Washington.    It  is  admitted  that,  if  the  appellant  is  right  in  1902 
saying  that  the  trust  created  by  the  memorandum  ought  to  be  maddock 
treated  in  the  same  way  as  if  there  had  been  a  specific  bequest 
of  the  fund  by  the  will,  there  can  be  no  objection  to  the  form 
of  the  order  which  is  asked  for.    No  aoubt,  if  the  words  of  the  Washington 
memorandum  had  been  in  the  will,  the  gift  would  have  been 
specific. 

The  question  in  each  case  of  this  kind  is,  What  is  the  extent 
of  the  obligation  which  the  Court  will  impose  on  the  person  to 
whom  the  testator  has  communicated  his  intention  in  making 
the  bequest  to  him  ?  It  may  be  merely  an  obligation  not  to 
take  any  personal  benefit ;  it  does  not  follow  that  it  extends  to 
changing  the  liability  of  the  fund  to  the  payment  of  the 
testator's  debts.  The  obhgation  rests  not  so  much  on  contract 
as  upon  the  principle  that  it  would  be  fraudulent  on  the  part 
of  the  person  to  whom  the  motive  of  the  gift  has  been 
communicated  to  take  the  property  without  fulfilling  the  trust. 

[Cozens-Haedy  L.J.  Does  not  the  obligation  arise  from 
the  acceptance  of  the  trust  ?] 

The  acceptance  of  the  gift  with  knowledge  of  the  condition 
which  the  testator  engrafts  upon  it  amounts  to  a  representation 
that  the  legatee  will  give  effect  to  the  condition. 

[Cozens-Haedy  L.J.    Would  not  that  be  a  contract  ?] 

It  could  not  be  enforced  at  law,  though  it  might  in  equity. 
But  it  makes  very  little  difference  which  is  the  right  view,  or 
by  which  Court  the  obligation  could  be  enforced. 

There  is  no  authority  which  directly  supports  the  appellants' 
argument.  In  none  of  the  cases  which  have  been  cited  could 
there  be  any  doubt  what  the  testator's  intention  was.  In  the 
present  case  the  gift  is  of  the  specific  fund  after  being 
invested  by  my  trustees."  The  meaning  is,  *'You  shall  not 
take  from  my  trustees  any  part  of  that  which  I  have  saved." 
Nothing  would  come  to  the  trustees  until  after  the  debts  had 
been  paid  out  of  the  residue.  No  preference  is  given  to  this 
part  of  the  residuary  estate.  There  is  not  a  direction  to  invest 
all  the  residue  and  then  hold  this  part  for  the  specified  persons. 
It  is  given  only  after  being  invested  by  the  trustees. 
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0.  A.         In  all  the  cases  cited  there  could  be  no  doubt  as  to  the 
1902      intention  of  the  testator.    In  Braheford  v.  Wilks  (1)  the  trust 
Maddock    attached  to  the  specific  legacy,  and  the  question  did  not  really 
In  re.      arisc.    In  McGormick  v.  Grogan  (2)  it  was  held  that  there  was 
Llewelyn        trust.    In  Barrow  V.  Greenough  (3)  the  testator's  meaning 
Washington,  ^g^g  clear.     In  Irvine  v.  Sullivan  (4)  the  obligation  imposed 
was  to  pay  some  sums  of  money  out  of  the  residue.   The  Court 
treated  those  sums  as  payable  with  interest,  as  if  they  had 
been  legacies,  but  the  right  to  interest  was  not  really  contested. 
Cullen  V.  Attorney -General  for  Ireland  (5)  shews  that  a  gift 
created  by  way  of  trust  dehors  a  will  does  not  stand  in  the 
same  position  as  a  legacy  with  reference  to  legacy  duty,  because 
it  is  not  a  testamentary  disposition.    The  fair  construction  of 
what  this  testatrix  has  said  is  this — "  Miss  Washington  is  to 
allow  the  persons  I  have  named  to  take  the  fund  subject  to  the 
discharge  of  all  outside  obligations."    It  does  not  impose  on 
Miss  Washington  the  obligation  of  herself  discharging  those 
outside  obligations. 

E.  Ford,  for  the  plaintiff. 

Vaughan  Haivkins,  in  reply,  referred  to  Lewin  on  Trusts, 
10th  ed.  pp.  62,  63,  and  the  cases  there  collected. 

The  specific  fund  must  no  doubt  contribute  rateably  with 
the  devised  real  estate  to  the  payment  of  debts,  &c.,  but  not 
until  the  other  part  of  the  residue  has  been  exhausted. 

Cur.  adv.  vult. 

May  12.  Collins  M.K.  read  the  following  judgment :— The 
question  is,  how  far  the  order  in  which  the  property  comprised 
in  a  will  is  available  for  the  payment  of  debts  is  affected  by 
a  trust  imposed  upon  the  residuary  legatee  in  respect  of  a 
specific  part  of  the  residue  in  favour  of  specified  persons  by 
virtue  of  a  collateral  non-testamentary  document  signed  by 
the  testatrix. 

[His  Lordship  stated  the  facts,  and  continued  : — ] 
Kekewich  J.  has  held  that  the  debts,  &c.,  were  payable 

(1)  3  Atk.  539.  (3)  3  Yes.  152. 

(2)  L.  K.  4  H.  L.  82.  (4)  L.  K.  8  Eq.  673. 

(5)  L.  E.  1  H.  L.  190. 
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Collins  M.R. 


rateably  out  of  the  portion  of  the  residue  affected  by  the  C.  A. 
memorandum  and  the  portion  not  affected  by  it.  1902 

The  learned  judge  has  arrived  at  this  conclusion  on  the  maddock, 
ground  that,  as  was  said  by  Lord  Westbury  in  Cullen  v.  ^'^ 
Attor7iey -General  for  Ireland  (1),  the  obligation  imposed  by  the  t,. 
memorandum  is  entirely  dehors  the  will,  and  that  it  can  ^^^^hinqton. 
therefore  have  no  operation  except  upon  such  part  of  the 
residuary  personal  estate  as  comes  to  the  hands  of  the  legatee 
after  the  estate  has  been  administered  and  all  liabilities  dis- 
charged in  the  ordinary  course,  without  any  regard  whatever 
being  had  to  the  existence  of  the  obligation  created  by  the 
memorandum.  It  is  obvious  that,  if  this  view  ibe  right, 
the  obligation  imposed  on  the  conscience  of  the  legatee  by  the 
memorandum  might  not  come  into  operation  at  all  until  the 
greater  part,  or  even  the  whole,  of  the  fund  made  specifically 
subject  to  it  had  been  exhausted,  and  that  the  person  bound 
thereby  would  nevertheless  be  entitled  to  insist  upon  a  mode  of 
administration  which,  for  his  own  advantage,  might  defeat  the 
purpose  of  the  testator  in  imposing  the  obligation.  This  would 
be  a  somewhat  startling  conclusion  for  that  Court  to  accept 
which  long  ago  had  found  means  notwithstanding  statutory 
difficulties  to  reach  the  conscience  of  legatees  and  compel 
performance  of  trusts.  Having  taken  so  bold  a  step  to  compel 
justice  to  be  done,  it  would  be  strange  if  it  were  compelled  to 
admit  its  impotence  to  interfere  until  after  its  intervention  had 
become  futile,  as  it  well  might  if  the  legatee  were  insolvent  and 
dishonest.  It  seems  that  the  precise  point  involved  in  this 
case  has  never  been  raised  before,  and  the  question  is  whether 
the  principle  on  which  the  Court  has  intervened  in  similar  cases 
to  give  effect  to  the  intention  of  the  testator  is  not  large 
enough  to  cover  it.  The  principle  is  well  established,  and  is 
expounded  in  numerous  cases,  which  were  cited  in  argument, 
from  Drakeford  v.  Wilks  (2),  decided  by  Lord  Hardwicke, 
onwards ;  but  it  seems  to  be  nowhere  more  clearly  stated 
in  recent  times  than  by  Lord  Cairns  in  Jo7ies  v.  Badley  (3), 
where,   adopting   and  enlarging  the  explanation  given  by 

(1)  L.  R.  1  H.  L.  190,  198.  (2)  3  Atk.  539. 

(3)  L.  E.  3  Ch.  363. 
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In  re. 
Llewelyn 

V. 

Washington 

Collins  M.R. 


C.A.  Wood  V.-C.  in  Wallgrave  v.  Tebbs  (1),  he  said:  ''Where  a 
1902  person  knowing  that  a  testator,  in  making  a  disposition  in  his 
Maddock,  favour,  intends  it  to  be  appHed  for  purposes  other  than  for 
his  own  benefit,  either  expressly  promises,  or  by  silence  implies, 
that  he  will  carry  the  testator's  intention  into  effect,  and  the 
property  is  left  to  him  upon  the  faith  of  that  promise  or 
undertaking,  it  is  in  effect  a  case  of  trust,  and  in  such  case 
the  Court  will  not  allow  the  devisee  to  set  up  the  Statute  of 
Frauds,  or,  rather,  the  Statute  of  Wills,  by  which  the  Statute 
of  Frauds  is  now  in  this  respect  superseded,  and  for  this 
reason  :  The  devisee,  by  his  conduct,  has  induced  the  testator 
to  leave  him  the  property,  and,  as  the  Lord  Justice  Turner 
says  in  Bussell  v.  Jackson  (2),  no  one  can  doubt  that,  if  the 
devisee  had  stated  that  he  would  not  carry  into  effect  the 
intentions  of  the  testator,  the  disposition  in  his  favour  would 
not  have  been  found  in  the  will." 

The  obhgation,  therefore,  has,  it  would  seem,  as  between 
the  legatee,  who  under  such  circumstances  accepts  the  legacy, 
and  the  persons  designated  by  the  testator  as  beneficiaries,  the 
character  of  a  trust.  But  the  right  of  the  latter  is  wholly 
dependent  on  whether  the  legatee  accepts  the  legacy  with 
knowledge  of  the  mandate,  and  no  right  for  them  arises  at  all 
unless  and  until  the  legatee  has,  with  notice,  accepted  the 
legacy.  A  personal  relation  is  then  established  between  these 
two  parties,  without  reference  to  others,  and,  as  between  them, 
would  seem  to  have  the  incidents  of  a  trust. 

It  is  not  denied  that,  had  the  memorandum  been  actually 
added  in  the  form  of  a  codicil  to  the  will,  its  effect  would  have 
been  that  contended  for  by  the  appellants.  The  unappropriated 
residue  of  the  personalty  would  have  been  applied  first,  and 
then  the  specific  legatee  under  the  codicil,  and  Miss  Washington 
as  the  specific  devisee  of  the  house,  would  have  contributed  pro 
rata  to  the  balance.  The  present  case  is  free  from  the  complica- 
tion of  any  other  legatee  being  concerned  in  the  distribution. 
On  what  ground  then  must  the  Court  hold  its  hand  and  refrain 
from  insisting  on  equity  being  done  ?  The  fact  that  the 
memorandum  creates  an  obligation  dehors  the  will,  and  cannot 
(1)  (1855)  2  K.  &  J.  313.  (2)  (1852)  10  Hare,  204. 
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be  enforced  as  part  of  the  will,  does  not  seem  to  me  to  be  at  all      c.  A. 
inconsistent  with  the  right  asserted  by  the  Court,  on  the  prin-  1902 
ciple  above  stated,  to  intervene  to  prevent  an  unrighteous  maddoce, 
insistence  upon  a  prima  facie  legal  right.    The  Court  does  not 
wait  to  give  effect  to  an  equity  which  displaces  the  Statute  of  ^^^^^^'^^ 
Frauds  until  after  the  rights  of  the  parties  have  been  disposed  Washington. 
of  on  the  footing  of  the  statute.    So  it  seems  to  me  to  be  coUinsM.R. 
wholly  consistent  with  the  admission  that  nothing  dehors  the 
will  can  be  treated  as  part  of  the  will  that  the  Court  should 
intervene  to  prevent  a  legatee  from  committing  a  fraud  by 
insisting  on  his  rights  under  the  will  to  the  prejudice  of  his 
cestui  que  trust.    Why  should  the  Court  renounce  its  juris- 
diction over  the  legatee  to  compel  him  to  perform  his  trust 
because  he  is  engaged  in  assisting  at  the  distribution  of  assets 
under  the  will?    He  is  not  emancipated  from  its  jurisdiction 
because  he  is  engaged  in  that  process,  and  the  Court  will  not, 
I  should  hope,  be   deterred  from  exercising  this  collateral 
jurisdiction  by  the  fear  that  in  so  doing  it  may  indirectly  give 
effect  to   the  well-ascertained   intention  of  a  testator  not 
expressed  on  the  face  of  the  will,  but  not  inconsistent  with  it. 

I  think  this  appeal  must  be  allowed,  and  that  the  contention 
of  the  appellants  must  prevail. 

Stirling  L.J.  There  can  be  no  question  that,  upon  the 
principles  stated  by  Lord  Hatherley  (when  Wood  V.-C.)  in 
Wallgrave  v.  Tebbs  (1)  in  a  passage  quoted  with  approval  by 
Lord  Cairns  L.C.  in  Jojies  v.  Badleij  (2),  Miss  Washington  is 
in  equity  subject  to  a  personal  obligation  to  dispose  of  the 
property  mentioned  in  the  memorandum  of  January  17,  1897, 
in  accordance  with  the  directions  therein  contained.  The 
precise  nature  and  extent  of  the  obligation  must  depend  on  the 
true  meaning  and  effect  of  that  document. 

It  was  properly  admitted  at  the  bar  that,  if  the  memorandum 
had  been  duly  executed  and  admitted  to  probate  as  a  codicil  to 
the  will  of  the  testatrix,  such  property  (which  I  shall  hereafter 
call  the  savings)  would  have  been  specifically  bequeathed  by 
the  testatrix,  and  consequently  been  exempted  from  payment  of 

(1)  2  K.  &  J.  313,  321.  (2)  L.  R.  3  Ch.  362. 
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O.A.  funeral  and  testamentary  expenses,  debts,  and  legacies,  if  the 
1902  personal  estate  not  specifically  bequeathed  was  sufficient  to  pay 
Maddock,  these  charges.  The  principle  of  the  exemption  is,  as  was 
pointed  out  by  Lord  Selborne  L.C.  in  Bobertson  v.  Broadbent  (1), 
"  that  it  is  necessary  to  give  effect  to  the  intention  apparent  by 
Washington,  ^j^^  gj£^^  j£  ^j^^  bequest  is  of  a  particular  chattel,  such  as  a 
Stirling  L.J,  tiorse  or  a  ship,  it  is  manifest  that  the  testator  intended  the 
thing  itself  to  pass  unconditionally,  and  in  statu  quo,  to  the 
legatee ;  which  could  not  be  if  it  were  subject  to  the  payment 
of  funeral  and  testamentary  expenses,  debts,  and  pecuniary 
legacies.  As  against  creditors  the  testator  cannot  wholly 
release  it  from  liability  for  his  debts ;  but  as  against  all  persons 
taking  benefits  under  his  will  he  may.  The  same  principle 
applies  to  everything  which  a  testator,  identifying  it  by  a  suffi- 
cient description,  and  manifesting  an  intention  that  it  should 
be  enjoyed  or  taken  in  the  state  and  condition  indicated  by  that 
description,  separates  in  favour  of  a  particular  legatee,  from 
the  general  mass  of  his  personal  estate,  the  fund  out  of  which 
pecuniary  legacies  are  in  the  ordinary  course  payable." 

Inasmuch  as  the  memorandum  was  not  executed  as  a  codicil, 
this  reasoning  cannot  be  applied  without  some  qualification. 
If,  for  example,  the  testatrix  had  by  her  will  made  specific  or 
pecuniary  bequests,  the  legatees  would  have  been  entitled  to 
say  that  their  rights  could  not  be  affected  by  a  document  which 
did  not  satisfy  the  requirements  of  the  Wills  Act,  and  to  insist 
that  the  estate  should  be  administered  (so  far  as  they  were 
concerned)  without  regard  to  it,  and  consequently  the  savings 
as  well  as  the  other  property  devised  and  bequeathed  to  Miss 
Washington  would  remain  subject  to  those  rights,  as  in  any 
case  all  such  property  would  be  to  the  rights  of  creditors.  But, 
as  between  Miss  Washington  and  the  beneficiaries  under  the 
memorandum,  the  savings  have  been  separated  in  favour  of 
those  beneficiaries  from  the  general  mass  of  the  testator's 
estate,  and  made  subject  to  the  disposition  expressed  in  the 
memorandum.  Prima  facie,  therefore,  it  seems  to  me  that,  as 
between  Miss  Washington  and  those  beneficiaries,  the  principle 
laid  down  by  Lord  Selborne  applies,  and  that  the  savings  ought 
■    (1)  (1883)  8  App.  Cas.  812,  815. 
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(as  between  that  property  and  the  other  property  given  to  Miss  C.  A 
Washington)  to  be  held  exempted  from  the  charges  which  fall  1902 
primarily  on  the  personal  estate  not  specifically  bequeathed.  Maddock 

The  memorandum  itself  when  carefully  examined  seems  to 
me  to  contain  much  which  serves  to  indicate  that  this  was  the 
meaning  of  the  testatrix.  She  states  that  she  leaves  the  docu- 
ment with  her  will  "  :  she  desires  the  fund  to  be  invested  by  stirimg^..J. 
her  trustees.  In  my  opinion,  this  indicates  her  meaning  to  be 
that  the  memorandum  should  (as  between  the  beneficiaries 
thereunder  and  Miss  Washington)  be  taken  as  forming  part  of 
her  testamentary  disposition,  and  that  (as  between  the  same 
parties)  the  memorandum  should  take  effect  as  if  it  had  been  a 
duly  executed  codicil,  and  the  like  consequences  as  regards  the 
administration  of  the  estate  must  follow. 

Kekewich  J.  has  based  his  decision  on  the  ground  that  the 
title  of  the  beneficiaries  under  the  memorandum  was  dehors 
the  will.  This  is  undoubtedly  true,  yet  it  does  not  seem  to  me 
to  conclude  the  case.  If  Miss  Washington  had  died  before  the 
estate  of  the  testatrix  was  fully  administered  and  had  made  a 
will  bequeathing  the  savings  in  the  terms  of  the  memorandum, 
her  legatees  would  have  derived  title  dehors  the  will  of  the 
testatrix  ;  but  Lady  Langdale  v.  Briggs  (1)  would  have  been, 
as  I  think,  a  direct  authority  in  favour  of  the  exemption  of  the 
savings  from  the  funeral  and  testamentary  expenses  and  debts 
of  the  testatrix.  In  that  case  a  testator  specifically  bequeathed 
certain  leaseholds,  which  formed  part  of  the  general  personal 
estate  of  a  prior  testatrix  whose  estate  was  not  completely 
administered  at  the  death  of  the  testator,  and  it  was  contended 
that  the  leaseholds  were  subject  to  the  payment  of  the  funeral 
and  testamentary  expenses,  debts,  and  legacies  of  the  testatrix. 
Turner  L.J.  said  (2)  :  "  It  was  ....  insisted  that  the  whole 
or  some  part  of  the  funeral  and  testamentary  expenses,  debts, 
and  legacies  ....  ought  to  be  made  good  out  of  these  lease- 
hold estates.  But  as  to  the  funeral  and  testamentary  expenses, 
debts,  and  legacies  there  were  other  assets  ....  out  of  which 
they  could  be,  and  were  ultimately,  paid.  And  surely  if  these 
leaseholds  were  well  bequeathed  by  the  will  of  the  testator,  it 
(1)  8  D.  M.  &  G.  391.  (2)  8  D.  M.  &  G.  434-5. 
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0.  A.      was  the  duty  of  his  executors  to  take  care  that  they  were  not 
1902       unnecessarily  sold  for  the  purpose  of  answering  these  pay- 
Maddook,   ments."    So  here,  it  seems  to  me  that  Miss  Washington  came 

In  re.      under  an  obligation  to  take  care  that  (as  between  herself  and 

Llewelyn 

V.        the  beneficiaries  under  the  memorandum)  the  savings  were 
Washington.       unnecessarily  resorted  to  for  the  purpose  of  answering  the 
Stirling  L.J,    funeral  and  testamentary  expenses  and  debts  of  the  testatrix. 

Finally,  I  may  observe  that  the  view  which  I  have  taken 
does  not  conflict  with  any  decision,  and  is  in  accordance 
with  what  was  done  by  Lord  Alvanley  M.E.  in  Barrow  v. 
Greenough  (1)  and  by  James  V.-C.  in  Irvine  v.  Sullivan.  (2) 
For  these  reasons  I  think  that  the  appeal  ought  to  be  allowed. 

Cozens-Haedy  L.J.  read  a  judgment,  in  which  (after  stating 
the  facts)  he  continued  : — It  now  appears  that  the  residuary 
personal  estate,  exclusive  of  that  portion  which  is  subject  to 
the  memorandum,  is  not  sufficient  to  provide  for  the  payment 
of  funeral  and  testamentary  expenses  and  debts  and  the  costs 
of  administration,  and  the  question  arises  how  the  deficiency 
ought  to  be  borne.  Kekewich  J.  held  that  the  debts,  &c.,  are 
payable  rateably  out  of  that  portion  of  the  residuary  personal 
estate  which  is  bound  by  the  memorandum  and  that  portion 
which  is  not  so  bound,  and  this  is  an  appeal  by  persons 
interested  under  the  memorandum  against  that  declaration. 

It  is  necessary  to  consider  upon  what  principle  the  undoubted 
rule  of  the  Court,  that  effect  is  to  be  given  under  certain 
circumstances  to  declarations  in  writing  not  properly  attested, 
is  based.  It  is  clear  that  no  unattested  document  can  be 
admitted  to  probate  or  treated  as  part  of  the  will.  It  is 
established  that  a  devisee  or  legatee,  who  is  entitled  absolutely 
upon  the  terms  of  the  will,  is  in  no  way  affected  by  the 
existence  of  a  document  shewing  that  he  was  not  intended  to 
enjoy  beneficially,  if  he  had  no  knowledge  of  the  document 
until  after  the  death  of  the  testator.  Such  a  memorandum 
may  or  may  not  influence  him  as  a  man  of  honour,  but  no 
legal  effect  can  be  given  to  it.  If,  however,  the  devisee  or 
legatee  is  informed  of  the  testator's  intention,  either  before  the 
(1)  3  Ves.  152.  (2)  L.  E.  8  Eq.  673. 
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will  in  his  favour  is  made  or  at  any  time  afterwards  before  the  C.  A. 
testator's  death,  different  considerations  arise.  It  is  sometimes  1902 
said  that  under  such  circumstances  a  trust  is  created  in  favour  maddock, 
of  the  beneficiaries  under  the  memorandum.  At  other  times  it 
has  been  said  that  the  devisee  or  legatee  under  the  will  is 
bound  by  contract,  express  or  implied,  to  give  effect  to  the 
testator's  wishes.  Now,  the  so-called  trust  does  not  affect  the  ^'ozens-Hardy 
property  except  by  reason  of  a  personal  obligation  binding 
the  individual  devisee  or  legatee.  If  he  renounces  and  dis- 
claims, or  dies  in  the  lifetime  of  the  testator,  the  persons 
claiming  under  the  memorandum  can  take  nothing  against  the 
heir-at-law  or  next  of  kin  or  residuary  devisee  or  legatee.  The 
case  of  Tee  v.  Ferris  (1)  is  instructive  on  this  point.  There  a 
testator  by  his  will  gave  his  residue  to  Ferris  and  three  other 
persons,  as  tenants  in  common.  By  a  memorandum  of  even 
date,  not  attested  as  a  codicil,  he  expressed  his  confidence  that 
the  four  persons  would  appropriate  the  residue  "  to  charity 
objects."  Ferris  alone  was  informed  of  this  in  the  testator's 
lifetime,  and  Wood  V.-C.  held  that  Ferris'  one-fourth  was 
affected  by  the  memorandum,  but  that  the  other  three-fourths 
were  not  so  affected.  Wood  V.-C.  said  (2)  :  It  is  well-settled 
law,  that,  if  the  testator  had  read  over  to  Ferris  his  will,  and 
also  the  letter  of  August  18,  1846,  and  said,  '  Mr.  Ferris,  I 
have  made  that  will,  and  written  that  letter  expressing  my 
intentions  in  making  it,'  and  Ferris  had  said  nothing  in  reply, 
he  would,  in  this  Court,  have  been  taken  to  have  contracted  to 
carry  those  intentions  into  effect."  The  Vice-Chancellor  then 
held  that,  although  Ferris  did  not  know  of  the  memorandum 
for  sixteen  months  and  learnt  its  existence  and  contents  only 
on  the  day  of  the  testator's  death,  he  could  be  in  no  better 
position,  and  added  (3)  :  "  That  being  so,  it  is  impossible  to 
contend  that  a  beneficiary,  placed  in  such  a  position,  is  at 
hberty  to  stand  by,  and  say  nothing ;  and,  having  so  stood  by 
and  said  nothing,  is  then  to  be  at  Hberty,  after  the  testator's 
death,  to  turn  round  and  claim  the  benefit  given  him  on  the 
face  of  the  will,  as  if  it  had  been  given  to  him  absolutely."  In 

(1)  (1856)  2  K.  &  J.  357.  (2)  2  K.  &  J.  363. 

(3)  2  K.  &  J.  364. 
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C.  A.      other  words,  a  person  to  whom  the  testator's  wishes  are  thus 
1902       indicated  is  held,  in  effect,  to  contract  that,  in  consideration  of 
Maddock,   the  testator  giving  him  the  property  absolutely,  or,  if  already 
given  to  him  absolutely,  not  revoking  the  gift,  he  (the  legatee) 
will  give  effect  to  the  testator's  wishes,  to  the  same  extent  and 
Washington.      ^j^^  same  manner  as  if  those  wishes  had  been  formally 
^^^T.x*^*^^  expressed  in  a  testamentary  document  admitted  to  probate. 

In  Tee  v.  Ferris  (1)  the  declaration  in  the  decree  was  that  the 
one-fourth  share  given  to  Ferris  was  "  affected  by  the  trusts 
declared  thereof  by  the  letter,  so  far  as  such  trusts  are  valid." 
And  the  decree  went  on  to  declare  that,  so  far  as  the  real 
estate  and  impure  personal  estate  were  concerned,  the  trusts 
were  invalid,  and  that  the  heir-at-law  and  next  of  kin  were 
respectively  entitled  thereto.  The  obligation  imposed  upon 
Ferris  was  to  treat  his  one-fourth  exactly  as  if  it  had  been  in 
terms  given  by  will  or  codicil  for  the  charitable  purposes 
mentioned  in  the  letter,  the  result  being  that  the  heir-at-law 
and  next  of  kin,  who  certainly  were  not  intended  to  benefit, 
did  in  fact  benefit.  There  is  thus  created  what  Lord  Cairns  in 
Jones  V.  Badley  (2),  adopting  the  language  of  Wood  V.-C, 
calls  "in  effect  a  case  of  trust,"  and  says  that  the  Court  will 
not  allow  the  devisee  or  legatee  to  set  up  the  Wills  Act. 

Another  way  of  arriving  at  the  same  conclusion  is  to  say 
that  the  devisee  or  legatee  is  estopped  by  his  conduct  from 
denying  that  the  memorandum  is  a  part  of  the  will. 

But,  whether  the  true  principle  be  trust,  or  contract,  or 
estoppel,  it  seems  to  me  that,  as  between  the  devisee  or  legatee 
and  the  persons  interested  under  the  memorandum,  all  the  same 
consequences  must  follow  as  would  follow  if  the  memorandum 
had  in  fact  formed  part  of  the  will. 

Applying  these  principles  to  the  present  case.  Miss  Washing- 
ton, who  attested  the  memorandum,  must  be  taken  to  be 
subject  to  a  personal  obligation  to  give  effect  to  it,  precisely  as 
if  it  had  been  duly  executed  as  a  codicil  and  admitted  to 
probate. 

It  was  faintly  argued  that  the  memorandum,  if  admitted  to 
probate,  would  not  have  amounted  to  a  specific  bequest ;  but, 
(1)  2  K.  &  J.  357.  2)  L.  K.  3  Ch.  362,  364. 
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upon  the  language  of  the  memorandum,  I  can  feel  no  doubt  on      c.  A. 
this  point.    The  result  is  that  Miss  Washington,  in  dealing  1902 
with  the  residuary  real  and  personal  estate  given  to  her  by  the  Madeock 
will,  must  treat  the  property  comprised  in  the  memorandum  as 
though  it  had  been  specifically  bequeathed,  and  it  follows  from 
this  that  the  residuary  personal  estate  not  comprised  in  the 
memorandum  must  first  be  exhausted  in  the  payment  of  debts, 
&c.,  and  that  any  deficiency  must  be  borne  rateably  by  the 
property  comprised  in  the  memorandum  and  by  the  real  estate 
devised  to  Miss  Washington. 

Kekewich  J.  seems  to  have  considered  that  the  memorandum 
only  operated  as  a  gift  of  a  portion  of  the  residuary  estate  after 
the  entire  residue  had  been  properly  administered.  But,  for 
the  reasons  I  have  stated,  I  think  this  view  is  not  correct.  As 
against  creditors,  of  course,  this  property  is  available.  If 
there  were  any  specific  legatees  or  devisees  other  than  Miss 
Washington,  this  property  must  be  exhausted  before  the 
properties  bequeathed  or  devised  to  them  could  be  touched. 
But,  as  against  Miss  Washington,  this  property  must  be 
regarded  as  specifically  bequeathed. 

The  result  is  that  the  appeal  must  be  allowed. 

Solicitors  :  Bidsdale  d  So7i,  for  Heaton  d  Son,  Burslem ; 
HicJclin,  Washington  d  Fasmore, 

W.  L.  G. 
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In  re  SCHNADHOEST. 
SANDKUHL  v,  SCHNADHOEST. 


April  15. 


[1900    S.  4428.] 


Will — Construction — Gift  to  a  Class — Gift  over  on  Death  coupled  with  a  Con- 
tingency— "  Die  leaving  Issue  " — Death  at  any  Time — Divesting — Defeasi- 
lility.  Period  of. 

A  testator  gave  his  residuary  estate  upon  trust  for  his  widow  for  life 
or  widowhood,  and  after  her  decease  or  second  marriage  to  apply  the 
income  for  the  maintenance  and  education  of  his  children  until  the 
youngest  who  should  he  living  heing  a  son  should  attain  twenty-one,  or 
being  a  daughter  should  attain  that  age  or  marry.  Subject  thereto  he 
directed  that  the  trust  fund  and  the  income  thereof,  and  any  accumula- 
tions not  vested  or  applied  under  his  will,  should  be  held  in  trust  for  all 
his  children  who  being  sons  should  attain  twenty-one,  or  being  daughters 
should  attain  that  age  or  marry,  to  whom  he  gave  his  residuary  estate  in 
equal  shares.  And  he  directed  that  if  any  of  his  children  should  die 
leaving  issue,  such  issue  should  take  his  or  her  deceased  parent's  share 
equally  as  tenants  in  common  : — 

Held,  affirming  Joyce  J.,  [1901]  2  Ch.  338,  that  children  who  survived 
the  testator  only  took  vested  indefeasible  interests  if  and  when  they  should 
die — that  is,  die  at  any  time — without  leaving  issue. 

Appeal  from  Joyce  J.  (1) 

Younger,  E.G.,  and  A.  F.  Peterson,  for  the  appellant,  the 
plaintiff,  Mrs.  Sandkuhl,  a  married  daughter  of  the  testator, 
who  had  attained  twenty-one. 

MicJclem,  E.G.,  and  W.  H.  Go:^ ens-Hardy,  for  the  defendant, 
Ernest  Edward  Schnadhorst,  a  son  of  the  testator,  who  had 
also  attained  twenty-one,  and  was  the  testator's  legal  personal 
representative. 

.  Bihdin,  E.G.,  and  B.  J.  Parker,  for  the  defendants,  the 
infant  children  of  E.  E.  Schnadhorst,  were  not  called  upon. 

The  arguments  on  behalf  of  Mrs.  Sandkuhl  and  E.  E. 
Schnadhorst  were  substantially  the  same  as  were  urged  in  the 
Court  below. 

The  following  cases  were  cited :  O'Malioney  v.  Burdett  (2) ; 
(1)  [1901]  2  Ch.  338.  (2)  (1874)  L.  R.  7  H.  L.  388. 
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SCHNADHORS»|i- 

CoLLiNS  M.E.    This  case  has  been  argued  by  Mr.  Younger 

,  Sandkuhl 
with  his  usual  care,  and  if  there  were  no  authority  on  the  v. 

point  I  am  not  sure  that  I  might  not  have  been  disposed  to  hold 

that  his  view  of  the  testator's  intention  was  the  correct  one. 

We  cannot,  however,  indulge  in  speculation,  but  must  see 

what,  upon  the  construction  of  the  will  and  of  the  language  he 

has  used,  the  testator  must  be  taken  to  have  intended. 

I  think  the  question  arising  on  this  will  is  covered  by  autho- 
rity, even  if,  apart  from  authority,  one  were  inclined  to  yield 
to  a  contrary  view.  The  point  we  have  to  decide  is  stated 
very  clearly  and  shortly  in  the  summons.  [His  Lordship  read 
the  summons,  and  continued : — ]  The  testator's  gift  to  his 
children  runs  as  follows :  [His  Lordship  read  the  gift  quoted 
in  the  report  below,  and  continued  : — ]  Then  comes  the  clause 
which  creates  so  much  difficulty :  "I  direct  that  if  any  of  my 
children  shall  die  leaving  issue  such  issue  shall  take  his  or  her 
deceased  parent's  share  equally  as  tenants  in  common." 

Mr.  Younger  has  presented  to  us  four  possible  constructions 
of  this  clause :  the  fourth  he  rejects,  but  the  first  three  he  was 
more  or  less  insistent  in  pressing  upon  us.  The  first  was  that 
"die"  means  die  under  twenty-one;  and  that  if  a  child  does 
not  die  under  twenty-one,  the  gift  becomes  indefeasibly  vested 
at  twenty-one.  The  second  was  that  the  period  to  which  the 
contingency  of  death  leaving  issue  must  be  referred  is  during 
the  lifetime  of  the  widow,  that  is  to  say,  the  gift  must  vest  on 
the  death  of  the  widow.  The  third  was  that  for  the  divest- 
ing clause  to  take  effect  death  must  take  place  before  the 
youngest  child  attains  twenty-one.  And  the  fourth  was  that 
"  death  "  means  death  at  any  time.  That  fourth  construction 
is  the  one  Mr.  Younger  rejects.  In  support  of  the  first  con- 
tention— that  the  period  to  which  the  contingency  of  death 
leaving  issue  is  to  be  referred  so  as  to  enable  the  gift  over  to 

(1)  (1833)  2  My.  &  K.  15 ;  39        (2)  (1838)  2  Keen,  719 ;  44  E.  K. 
K.  E.  116.  329. 

(3)  (1870)  L.  R.  5  Ch.  244. 
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0.  A.  take  effect  is  before  attaining  twenty-one — he  relied  on  Home 
1902      V.  Fillans  (1) ;  but  he  is  met  with  this  difficulty,  that  in  Home 

ScHNADuoEST,  V.  Fillans  (1)  there  was  a  gift  to  two  ladies  when  and  if  they 
In  re.      should  attain  twenty-one  :  in  this  case  it  is  not  so.    So  far  as 
t;.        the  daughters  are  concerned,  the  gift  is  not  to  them  if  they 

ScHNADHOBST.  ^j^^^jj  ^^^^^^'^  twenty-one,  but  if  they  shall  attain  that  age  or 
Collins  M.ii.  -Qiarry :  therefore  he  is  not  able  to  rely  upon  Home  v.  Pillans  (1) 
so  far  as  the  daughters  are  concerned ;  but  he  says  the  case 
may  and  ought  to  apply  to  the  sons.  Where,  however,  the 
testator  puts  sons  and  daughters  into  one  class,  as  he  does  in 
the  present  case,  with  a  similar  direction  as  to  all  of  them 
dying  and  leaving  issue,  I  do  not  think  we  can  apply  one  rule 
to  daughters  and  a  different  rule  to  sons.  With  regard  to  the 
case  of  Home  v.  Fillans  (1),  it  is  sufficient  to  quote  what  Lord 
Cairns  said  about  it  in  O'Mahojiey  v.  Burdett.  (2)  He  says : 
"  The  case  of  Home  v.  Fillans  (1)  was  a  case  of  an  entirely  dif- 
ferent kind.  There  was  there  a  bequest  to  the  testator's  nieces 
when  and  if  they  should  attain  twenty-one ;  and,  in  case  of  the 
death  of  either  niece  leaving  children,  or  a  child,  the  testator 
gave  the  share  of  the  niece  so  dying  to  her  children  or  child. 
This  was  not  the  case  of  an  absolute  gift,  with  a  gift  over  in  a 
certain  event.  There  was  no  gift  over,  and  there  was  no  gift 
at  all  until  a  niece  attained  twenty-one,  and  the  child  of  a 
niece  marrying  and  dying  before  twenty-one  would  have  been 
wholly  unprovided  for  if  the  Court  had  not  held  that  the  words 
'in  case  of  the  death  of  my  said  nieces  or  either  of  them, 
leaving  children  or  a  child,' pointed  to  a  death  under  twenty-one." 

That  seems  enough  to  dispose  of  the  argument  on  Home  v. 
Fillans  (1),  so  far  as  regards  the  first  contention,  which  Mr. 
Younger  did  not  really  press  upon  us.  He  confined  himself 
mainly  to  the  second  and  third  alternative  contentions — that  is 
to  say,  that  death  leaving  issue  must  take  place  in  the  lifetime 
of  the  widow,  or  at  all  events  before  the  youngest  child  attained 
twenty-one. 

It  was  suggested  that  Home  v.  Fillans  (1)  is  an  authority 
that  this  is  a  case  of  alternative  gifts,  not  of  an  absolute  gift 
followed  by  a  defeasance.    That  is  really  disposed  of  by  the 

(1)  2  My.  &  K.  15 ;  39  E.  E.  116.  (2)  L.  E.  7  H.  L.  388,  397. 
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passage  I  have  read  from  the  speech  of  Lord  Cairns.    That      c.  A. 

case  does  not  apply  where  the  gift  is  to  daughters  at  twenty-  1902 

one  or  marriage,  because,  if  the  daughter  marries  before  schnaehorst, 

twenty-one,  the  other  alternative  is  excluded  and  the  defeasance 

,       .       ,  .  Sandkuhl 
applies  equally  in  either  case.    It  seems  to  me  that  m  this  v. 

will  there  is  an  absolute  gift  to  children  who,  if  sons,  attain 

twenty-one,  or,  if  daughters,  marry ;  and  then  there  is  a  pro-  ^"^^'"^ 

vision  that,  if  one  of  them  dies  leaving  issue,  his  or  her  interest 

goes  over  to  that  issue,  and  that  interest  cannot  be  ascertained 

until  that  individual  dies.    The  point  was,  I  think,  decided 

by  the  House  of  Lords  in  O'Mahoney  v.  Burdett  (1),  and  is 

thus  expressed  in  the  head-note :  "A  bequest  to  A.,  and 

if  she  shall  die  unmarried  or  without  children,  to  B.,  is  an 

absolute  gift  to  A.,  defeasible  by  an  executory  gift  over  in  the 

event  of  A.  dying,  at  any  time,  unmarried  or  without  children. 

This  construction  can  only  be  affected  by  a  context  which 

renders  a  different  meaning  necessary.    A  gift  to  X.  for  life, 

with  remainder  to  A.,  and  if  A.  dies  unmarried  or  without 

children  to  B.,  is  an  executory  gift  over,  which  will  defeat  the 

absolute  interest  of  A.  in  the  event  of  A.  dying,  at  any  time, 

unmarried  or  without  children."    It  was  there  held  that  the 

words  of  the  will  in  that  case,  "  die  unmarried  or  without 

children,"  must  bear  their  ordinary  and  literal  meaning — that 

is,  death  unmarried  or  without  children  at  any  time ;  and  that 

this  ordinary  and  literal  meaning  could  not  be  departed  from 

unless  there  were  a  context  (which  there  was  not)  rendering  a 

different  meaning  necessary  or  proper.    Now,  that  seems  to  be 

a  clear  authority  that  "  death  "  in  the  will  in  the  present  case 

prim^  facie  means  death  at  any  time.    True,  the  will  says  that 

the  contingency  on  which  the  defeasance  is  to  take  effect  is,  if 

any  child  should  die  leaving  issue,  not  if  any  child  should  die 

without  leaving  children  ;  but  the  precise  character  of  the 

contingency  can  make  no  difference  provided  it  cannot  be 

ascertained  till  death.    If,  therefore,  we  have  to  construe  this 

clause  on  authority,  we  must  hold  that,  unless  there  is  some 

context  to  limit  the  meaning  of  the  word,  "death"  means 

death  at  any  time,  and  not  merely  death  within  the  life  of  the 

(1)  L.  E.  7  H.  L.  388. 
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0.  A.      widow  or  at  any  time  less  than  the  whole  life  of  the  legatee. 
1902      Now,  that  being  the  rule,  what  context  is  there  here  to  lead  us 
ScHNADHOEST,  ^0  ^  different  conclusion  upon  the  meaning  of  the  word  ? 
In  re.      -^^^  Younger,  with  his  usual  ingenuity,  has  pressed  some 
V.        points  which  only  seem  to  shew  that  the  testator  meant  the 
ScHNADHOBST.  children  to  take  at  some  time  or  other ;  but  there  is  nothing 
Collins  M.ii.        shew  an  intention  on  the  part  of  the  testator  as  to  the 
actual  date  of  distribution.  • 

Upon  that  I  ought  to  refer  to  the  passage  in  the  speech  of 
Lord  Hatherley  in  O'Mahoney  v.  Burdett  (1),  where  he  says  : 
^  "So  again,  I  apprehend,  in  another  class  of  cases,  many  of  which 
were  cited  before  us,  which  have  been  decided  since  Edwards 
V.  Edwards  (2),  one  of  them  having  been  before  myself;  in 
those  cases  where  the  Court  has  found  upon  the  face  of  the 
will  a  positive  direction  to  pay  over  the  personalty  to  the 
legatee,  or  to  make  a  distribution  among  several  legatees  at  a 
given  time,  the  period  of  distribution  being  fixed  at  which,  as 
it  appears  from  the  face  of  the  will,  the  whole  estate  was 
intended  to  be  entirely  disposed  of  and  divided,  and  to  pass 
from  the  hands  of  the  executors,  the  Courts  have  laid  hold  of 
that  circumstance  to  say,  *  "We  hold  this  defeasance  to  be 
before  that  period  of  distribution  arrives,'  holding  it  to  be  an 
unreasonable  construction  of  the  testator's  will  to  say  that  he 
directed  on  j^the  one  hand  that  the  money  shall  be  absolutely 
paid  and  divided  and  distributed,  and  put  into  the  hands  of 
those  who,  having  it  in  their  hands,  will  of  course  spend  it 
without  any  further  trust,  and  on  the  other  hand  that  a  subse- 
quent event,  namely  a  certain  person's  dying  childless  after 
that  distribution  has  taken  place,  should  divest  the  property, 
that  is  to  say,  make  it  necessary  for  the  executor  to  take  steps 
to  get  back  again,  and  recall  that  money  which  he  has  paid  in 
order  to  hand  it  over  to  those  who  would  take  under  the 
executory  devise."  Mr.  Younger  says  that  those  observations 
apply  to  the  present  case,  for  the  words  "  to  whom  I  give  and 
bequeath  my  residuary  real  and  personal  estate  in  equal  shares  " 
fix  the  period  of  distribution  at  twenty-one  or  marriage ;  but, 
in  my  opinion,  so  to  hold  would  be  to  strain  the  language  of 
(1)  L.  K.  7  H.  L.  388,  403.  (2)  (1852)  15  Beav.  357. 
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the  will  beyond  its  natural  meaning.    In  my  opinion,  there-      C.  A. 
fore,  one  gets  no  context  out  of  this  will  which  narrows  or  1902 
defines  the  period  within  which  the  gift  over  is  to  take  effect  as  Schnadhorst, 
anything  short  of  the  death  of  the  person  on  whose  death  the 
event  happens,  that  is,  the  gift  over  is  to  take  effect.  I  think  the  v. 
learned  judge  was  right  in  deciding  as  he  did,  and  the  appeal  ^^^^^^phobst. 
must  be  dismissed. 


Stirling  L.J.    I  am  of  the  same  opinion. 

I  agree  with  what  was  said  by  Joyce  J.,  and  should  be  con- 
tent to  stop  there ;  but,  out  of  respect  to  the  very  earnest 
argument  that  has  been  addressed  to  us,  I  will  state  my  view 
of  the  case. 

Mr.  Younger  has  satisfied  me  abundantly  that  the  testator 
has,  according  to  the  construction  of  this  will  put  upon  it  by 
Joyce  J.,  made  a  distribution  of  his  property  which  is  very 
inconvenient  to  his  children,  and  if  his  attention  had  been 
drawn  to  it  probably  he  would  not  have  framed  his  will  in  its 
present  form;  but  that  does  not  allow  the  Court  to  depart 
from  the  language  he  has  used.  The  Court  cannot  alter  the 
language  of  the  will,  and  in  construing  it  that  language  must 
have  its  natural  and  proper  meaning  given  to  it,  unless  there 
is  something  in  the  context  to  alter  it.  Mr.  Younger  has  not 
satisfied  us  that  another  meaning  ought  to  be  given  to  the 
language  of  this  will. 

Now,  the  question  is,  What  is  the  meaning  of  the  gift  over 
if  any  of  the  testator's  children  should  die  leaving  issue  ? 
Adopting  the  words  of  Lord  Cairns  in  O'Mahoney  v.  Burdett  (1), 
I  say  that  the  gift  over  should  be  read  according  to  its  natural 
and  proper  meaning — that  is,  as  meaning  death  at  any  time ;  and 
that  this  original  and  literal  meaning  ought  not  to  be  departed 
from  unless  the  context  renders  it  necessary  or  proper  to  do  so. 
That  being  so,  we  have  to  see  what  sort  of  context  would 
render  that  necessary  or  proper.  In  O'Mahoney  v.  Burdett  (1) 
Lord  Selborne  pointed  out  two  classes  of  cases  in  which  such  a 
context  is  found :  one  is  where  there  is  an  express  direction 
that  the  distribution  is  to  take  place  at  a  particular  time ;  and 

(I)  L.  R.  7  H.  L.  388,  398. 
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In  re. 
Sandkuhl 

V. 

SCHNADHOKST 


0.  A.      the  other  class  of  cases  is  where  there  is  an  indication  on  the 
1902      face  of  the  will  that  the  legatee  is  to  take  in  a  certain  event  an 
ScHNADHORST,  absolute  interest.    Now,  do  we  find  such  an  indication  in  the 
present  will  ?    "What  is  relied  on  for  this  purpose  is  that  the 
testator,  after  giving  his  widow  an  interest  during  her  life 
or  until  her  second  marriage,  proceeds  thus:  [His  Lordship 
Stirling  L.J.  read  the  clause  beginning  *' And  subject  to  the  provision 

aforesaid,"  and  ending  "  in  equal  shares,"  and  continued  : — ] 

There  are  two  points  that  have  been  relied  upon  in  argu- 
ment. In  the  first  place,  it  is  said  that  the  direction  for 
the  application  of  the  income  lasts  only  until  the  youngest 
child  attains  twenty-one,  and  that  when  that  child  attains 
twenty-one,  there  being  no  direction  as  to  the  application  of 
the  income  after  that,  the  trustees  are  to  pay  the  trust  fund 
to  the  children  who  have  become  entitled.  The  other  con- 
tention is  that  the  words  "  to  whom  I  give  and  bequeath 
my  residuary  real  and  personal  estate  in  equal  shares  "  give 
the  children  an  absolute  interest.  I  cannot  see  in  either 
of  these  circumstances  any  expression  or  indication  of  the 
testator's  meaning  that  after  the  death  of  the  widow  and  on 
the  youngest  child  attaining  twenty-one  there  is  to  be  a  distri- 
bution. The  testator  does  not  say  so  in  express  terms  :  so  far 
as  the  language  goes  it  has  a  contrary  meaning.  The  fund  is 
not  to  pass  away  from  the  hands  of  the  trustees,  but  to  con- 
tinue to  be  held  by  them.  The  testator  has  given  his  trustees 
a  direction  to  pay  the  whole  income  for  the  maintenance  of 
the  children  until  the  youngest  attains  twenty-one,  or  being  a 
daughter  marries.  When  the  youngest  child  attains  twenty- 
one,  then  that  trust  comes  to  an  end.  But  there  is  no  express 
direction  for  payment  or  distribution,  and  the  income  will 
follow  the  ordinary  course  of  law,  namely,  that  a  child  who 
takes  a  vested  interest  liable  to  be  divested  in  a  certain  event 
takes  the  benefit  of  the  income  until  the  event  occurs.  I 
cannot  attribute  any  further  meaning  to  the  words  "  to  whom 
I  give  and  bequeath  my  residuary  real  and  personal  estate  in 
equal  shares."  They  do  not  amount  to  a  direction  to  divide 
the  property  at  any  particular  period :  still  less  do  they  amount 
to  an  indication  of  intention  on  the  part  of  the  testator  that  in 
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any  particular  event  the  objects  of  his  bounty  were  to  take  C.A. 
absolute  interests.  1902 

The  nature  of  the  cases  which  are  referred  to  by  Lord  schnadhorst, 
Selborne  may  be  illustrated  by  the  example  he  gives  in 
O'Malioneij  v.  Burdett  (1),  namely,  Da  Costa  v.  Kei?-  (2), 
where  the  will  was,  upon  the  context,  held  to  express  the  ^chnadhorst. 
testator's  intention  that  in  the  event  of  the  legatee  surviving    Stirling  l.j. 
the  widow,  the  tenant  for  life,  she,  the  legatee,  was  to  have  an 
absolute  power  of  disposition  over  the  property. 

In  my  opinion,  the  present  case  does  not  fall  within  either 
of  the  two  classes  of  cases  Lord  Selborne  mentions ;  but  those 
two  classes  are  not  exhaustive  :  there  may  be  others.  In  every 
case  there  may  be  a  question  what  the  context  is,  and  the  Court 
has  to  give  effect  to  the  language  of  the  will. 

Then  the  only  other  contention  is  this.  It  is  said  that  the 
language  closely  resembles  that  used  by  the  testator  in  Home 
V.  Pillans.  (3)  It  seems  to  me  that  the  reasoning  based  on 
that  case  is  not  well  founded.  In  O'Mahoneij  v.  Burdett  (1) 
Lord  Cairns  appears  to  have  treated  Home  v.  Pillans  (3)  as  a 
case  of  alternative  gifts,  and  not  as  a  case  of  an  absolute  gift 
followed  by  a  gift  over.  In  my  opinion,  if  that  is  the  founda- 
tion of  the  decision  in  Home  v.  Pillans  (3),  that  case  does  not 
apply  to  the  present. 

Giving  the  ordinary  meaning  to  the  language  used  by  this 
testator,  it  appears  to  me  that  he  contemplated  that  all  his 
children  would  take  vested  interests,  if  sons,  at  twenty-one, 
and  if  daughters,  at  twenty-one  or  marriage.  It  was  pointed 
out  that  at  the  date  of  the  will  a  daughter  had  attained 
twenty-one,  and  the  testator  must  have  contemplated  that  she 
might  survive  him,  and  the  language  of  the  clause  as  to  children 
dying  leaving  issue  applies  to  any  of  his  children— daughters 
as  well  as  sons — and  therefore  must  apply  to  this  daughter. 
Therefore,  the  testator,  according  to  the  language  he  has  used, 
must  have  contemplated  that  upon  his  death  this  particular 
daughter  would  take  a  vested  interest ;  and,  that  being  so,  I  do 
not  think  that  the  clause  as  to  death  leaving  issue  can,  as 

(1)  L.  K.  7  H.  L.  388.  (2)  (1827)  3  Kiiss.  360 ;  27  R.  R.  93. 

(3)  2  My.  &  K.  15  ;  39  R.  R.  IIG. 
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C.  A.      regards  her,  be  limited  to  death  before  taking  a  vested  interest ; 
1902       and,  if  that  is  so  as  regards  her,  it  must  be  treated  in  the  same 
ScpiNADHOKST,  waj  as  regards  all  the  children.    I  think  I  should  have  arrived 
at  the  same  conclusion  if  all  the  children  had  been  under 
twenty-one  at  the  date  of  the  will. 


Ill 


bANDKUHL 
V. 

SCHNADHORST, 


Cozens-Haedy  L.J.  I  agree.  I  cannot  discover  in  this 
will  any  context  which  requires  any  other  meaning  to  be 
put  upon  the  clause  in  question  than  that  which  the  House 
of  Lords  has  held,  in  O'Mahoney  v.  Burdett  (1),  to  be  the 
meaning  of  clauses  of  this  kind. 

Solicitors :  Swann,  Green  dt  Co. ;  Flux,  Leadbitter  (& 
Neighbour, 

G.  I.  F.  C. 


a  A.  In  re  KINGDON  &  WILSON. 

1902  [1901    K.  265.] 

BYRNE  J. 

March  11  15  ^vacUce — Solicitor  and  Client — Costs — Taxation — Disbursement^^ — Estate 
19.  Duty,  including  in  Bill — Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  6, 

sui-ss.  1,  2  ;  s.  8,  suh-s.  16 ;  s.  22,  sul-s.  1  (d) — Application  hy  TJiird 
April  23,  24  ;        Parties — Solicitors  Act,  1843  (6  cfc  7  Vict.  c.  73),  ss.  37,  38,  39. 


May  7. 


A  payment  for  estate  duty  made  by  a  solicitor  on  behalf  of  his  client 
ought  not  to  be  included  in  his  bill  of  costs  as  a  "  disbursement  "  within 
the  meaning  of  s.  37  of  the  Solicitors  Act,  1843. 

Decision  of  Byrne  J.  reversed. 

In  re  Lamb,  (1889)  23  Q.  B.  D.  5,  overruled. 

Fer  Byrne  J. :  There  is  no  general  rule  that  the  costs  of  applications  for 
taxation  under  ss.  38  and  39  of  the  Solicitors  Act,  1843,  must  in  all  cases 
follow  the  result  of  the  taxation. 

Mes.  Koss,  by  her  will  dated  September  15,  1898,  appointed 
Benjamin  West  and  Charles  Judge  executors  and  trustees, 
and,  after  giving  certain  legacies,  bequeathed  the  residue  of 
her  estate  to  her  trustees  upon  trust  for  Thomas  Kelk  Eoss 
absolutely.  The  testatrix  died  on  January  25,  1899,  and  on 
March  2  following  her  will  was  duly  proved  by  her  executors. 
T.  K.  Eoss  died  on  July  13,  1900,  having  by  his  will  appointed 


(1)  L.  K.  7  H.  L.  388. 
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his  widow  Annie  Eoss,  E.  B.  Dods,  and  T.  C.  Parkin  his  C.A. 

executors  and  trustees,  by  whom  the  will  was  duly  proved  on  1902 

September  18,  1900.  Kingdon 

Messrs.  West  and  Judge,  as  executors  of  their  testatrix  Wilson, 

o  '  In  re. 

Mrs.  Eoss,  employed  Messrs.  Kingdon  &  "Wilson  as  their   

solicitors  in  proving  her  will  and  administering  her  estate. 

As  Mrs.  Eoss  died  subsequently  to  the  passing  of  the 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  estate  duty,  and  not 
probate  duty,  became  payable,  and  the  proceedings  necessary 
to  obtain  probate  were  regulated  by  that  Act. 

On  February  1,  1899,  Mrs.  Eoss's  executors  drew  a  cheque 
on  their  banking  account  for  1301.  in  favour  of  their  solicitors, 
Messrs.  Kingdon  &  Wilson,  to  meet  the  estate  duty  payable, 
and  generally  on  account  of  their  indebtedness.  The  amount 
of  the  estate  duty  was  117Z.  45.  M.,  and  was  paid  by  the 
solicitors  on  February  17,  1899. 

On  January  10, 1901,  the  solicitors  rendered  to  the  executors 
and  trustees  of  the  will  of  T.  K.  Eoss,  the  residuary  legatee 
under  Mrs.  Eoss's  will,  their  bill  of  costs  in  relation  to  the 
probate  and  administration  of  her  estate.  In  the  bill  the 
general  professional  charges  were  first  entered,  amounting  to 
101 I5.  5d,  At  the  foot  of  this  amount  was  added  as  a 
disbursement  the  estate  duty,  thus :  *'  Paid  probate  duty, 
1111.  4s.  4(i.,"  making  the  amount  of  the  total  bill  218^.  5s.  9d. 
From  this  was  deducted  the  130Z.  paid  on  account,  the  bill 
leaving  a  balance  as  due  to  the  solicitors  of  SSL  5s.  9d. 

The  clients,  being  dissatisfied  with  several  of  the  items 
charged  in  the  bill,  on  May  2,  1901,  obtained,  on  an  applica- 
tion by  originating  summons,  the  common  order  for  taxation, 
the  costs  of  the  application  being  reserved.  Upon  the  bill 
being  carried  in  for  taxation,  the  question  arose  whether  the 
soHcitors  were  entitled  to  add  to  the  bill  the  117^.  4s.  4:d.  paid 
for  estate  duty,  or  whether  that  sum  should  be  dealt  with  as 
an  item  in  the  separate  cash  account.  The  taxing  master 
considered  the  latter  course  to  be  the  correct  one,  and  accord- 
ingly in  taxing  the  bill  excluded  the  117Z.  4s.  M.  Then  from 
the  101 Z.  Is.  5d.f  the  amount  of  the  bill  proper,  he  taxed  off 
24L  17s.  lOd.,  being  more  than  one-sixth  of  such  bill,  which 
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C.A.      was  therefore  reduced  to  76Z.  3s.  Id.,  and  by  his  certificate, 
1902      dated  December  13,  1901,  he  settled  the  bill  at  that  sum. 
KiNGDON  &  The  solicitors,  being  thus  liable  for  the  costs  of  the  taxation, 
re^'    carried  in  an  objection  against  the  exclusion  from  the  bill  of 

  the  117Z.  4.9.  4cZ.  on  the  ground  that  it  was  a  disbursement,  and 

had  been  properly  paid  by  them  in  the  ordinary  course  of  their 
duty.  The  taxing  master  overruled  the  objection,  and  in  his 
written  answer  to  it,  after  pointing  out  that  estate  duty  and 
not  probate  duty  was  payable  on  Mrs.  Boss's  estate,  and  that 
the  duty  had  been  provided  by  her  executors,  said  that  the 
leading  case,  and  one  in  which  the  matter  had  been  thoroughly 
considered,  was  In  re  Bemnant  (1),  where  the  principle  was 
laid  down  that  the  only  payments  a  solicitor  could  enter  in  his 
bill  of  costs  as  professional  disbursements  were  payments 
made  in  pursuance  of  his  professional  duty,  or  such  as  were 
sanctioned  as  professional  payments  by  the  general  and  estab- 
lished custom  and  practice  of  the  profession,  and  that  other 
disbursements  ought  to  be  included  in  a  separate  cash  account; 
that  the  taxing  masters  in  their  report  to  the  Court  in  that 
case  stated  the  payments  which  the  solicitor  in  the  discharge 
of  his  duty  was  bound  to  make,  probate  duty  not  being  one  of 
them.  The  taxing  master  went  on  to  submit  that  the  decision 
in  In  re  Lamb  (2) — that  a  payment  by  a  solicitor  of  probate 
duty  was  a  disbursement  made  by  him  in  his  professional 
character,  and  therefore  properly  chargeable  in  his  bill  of  costs 
— went  beyond  the  considered  judgment  in  In  re  Bemnant  (1) ; 
that,  probate  duty  being  no  longer  payable,  the  decision  in 
In  re  Lamb  (2)  should  not  be  applied  to  the  payment  of  estate 
duty,  which  was  far  heavier  than  probate  duty  ;  and  that  if,  in 
dealing  with  estate  duty,  that  decision  should  be  followed, 
then,  in  the  result,  the  solicitor,  whatever  might  be  the  amount, 
would  be  entitled  to  enter  as  a  payment  in  his  bill  of  costs  the 
amount  paid  for  estate  duty,  whether  paid  out  of  the  client's 
pocket  or  that  of  the  solicitor,  which  in  a  considerable  number 
of  cases  might  render  the  solicitor's  bill  of  costs  untaxable 
except  at  the  expense  of  the  client. 

On  December  21,  1901,  the  solicitors  took  out  a  summons  to 
(1)  (1849)  11  Beav.  603.  (2)  23  Q.  B.  D.  5. 
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review  the  taxation,  and  then,  on  December  23,  1901,  Mrs.      C.  A. 
Ross's  executors  took  out  a  summons  asking  that  the  solicitors  1902 
might  be  ordered  to  repay  to  them  the       17s.  lOd.  taxed  off  kingdon  & 
the  bill,  and  also  the  costs  of  that  application ;  but  the  first  ^jn^re^' 

part  of  the  summons  was  ultimately  dropped,  the  solicitors   

having  repaid  the  24Z.  17s.  10^?.  to  the  executors. 

The  two  summonses  were  set  down  together  and  adjourned 
into  Court  for  hearing.  The  solicitors'  summons  to  review 
was  argued  first.  The  summonses  came  on  for  hearing  before 
Byrne  J.  on  March  11,  1902. 

G.  I.  F.  C. 


Nortouy  K.C.y  and  A.  Foley,  for  the  soHcitors.  The  taxing 
master  was  wrong  in  striking  out  the  item  for  estate  duty. 
The  question  is  simply  whether  it  is  the  custom  of  solicitors  to 
insert  in  bills  of  costs  sums  paid  for  probate  and  estate  duty  as 
disbursements,  and  whether  it  has  been  the  practice  of  the 
Court  to  allow  such  entries.  The  question  whether  or  not  the 
client  provided  the  money  for,  or  had  any  discretion  about, 
making  these  payments  is  immaterial.  Under  the  old  law 
legacy  and  probate  duty  were  held  to  be  properly  included  in  a 
bill  of  costs  :  In  re  Bedson.  (1)  The  master  has  relied  on  Bi  re 
Bemnant  (2)  ;  but  in  that  case  the  Master  of  the  Rolls  said  that 
the  question  depended  on  whether  the  payment  had  been  made 
in  pursuance  of  the  professional  duty  undertaken  by  the  soli- 
citor which  he  was  bound  to  perform ;  he  said  nothing  about 
probate  duty  ;  and  he  allowed  a  charge  of  28Z.  18s.  which  had 
been  paid  to  the  proctors  for  the  expenses  of  proving  the  will. 
In  In  re  Haigh  (3),  which  the  master  also  refers  to,  it  was  a 
charge  for  legacy  duty  which  was  struck  out,  on  the  ground 
that  such  disbursements  were  generally  made  in  the  character 
of  agents  rather  than  solicitors.  Even  if  the  money  has  been 
specially  found  for  the  purpose  by  the  client,  the  soHcitor  can 
insert  in  his  bill  payments  for  counsel's  fees  and  for  stamps. 
It  is  not  necessary  that  the  solicitor  should  have  found  the 
money  himself  if  he  was  bound  to  make  the  payments :  Li  re 

(1)  (1845)  9  Beav.  5.  (2)  11  Beav.  603. 

(3)  (1849)  12  Beav.  307. 
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C.A.      Metcalfe  (1);  Foley  on  Solicitors,  p.  434.    The  most  recent 
1902      authority  on  the  subject  is  In  re  Lamb  (2),  which  is  a  clear 
KiNGDON  &  decision  in  our  favour  that  probate  duty  ought  to  be  inserted 
^Zw  re?^'  ^i^^     ^  disbursement,  on  the  ground  that  the  solicitor 

~-  is  employed  to  obtain  probate  and  must  make  the  payment  in 
the  ordinary  course  of  his  duty ;  and  the  Court  also  held  that 
whether  a  particular  payment  was  a  disbursement  or  not  could 
not  depend  on  its  mere  amount.  The  cases  of  In  re  Seal  (3) 
and  Devereux  v.  White  d  Co,  (4)  are  illustrations  of  the  same 
principle. 

There  is  no  difference  for  this  purpose  between  probate  duty 
and  estate  duty.  The  solicitor  is  bound  to  pay  estate  duty  on 
all  the  personal  estate  if  he  continues  to  act  as  solicitor.  That 
his  making  the  payment  and  inserting  it  in  his  bill  may  make 
that  bill  untaxable  is  immaterial ;  it  is  a  question  of  principle. 
It  is  immaterial  that  probate  duty  was  a  charge  on  the  estate 
and  estate  duty  is  not.  When  In  re  Bemnant  (5)  was  decided 
probate  duty  was  always  in  the  Probate  Court  considered  a 
disbursement.  All  fees  were  paid  before  probate  by  the  proctors 
then  and  until  the  Court  of  Probate  Act,  1857  (20  &  21  Vict, 
c.  77).  The  amount  was  fixed  by  the  Stamp  Act,  1815 
(55  Geo.  3,  c.  184).  Estate  duty  is  established  by  s.  6,  sub-s.  2, 
of  the  Finance  Act,  1894  (57  &  58  Vict.  c.  30),  under  which 
probate  duty  is  now  represented  by  that  part  of  the  duty  which 
the  sub-section  says  that  the  executor  "  shall  "  pay. 

Levett,  K.C.,  and  Hon.  T.  H.  Watson^  for  the  executors 
of  T.  K.  Eoss.  The  taxing  master  was  right.  This  case  is 
governed  by  In  re  Bemnant  (5),  which  is  always  taken  as  a 
guide  on  these  questions :  Seton's  Judgments  and  Orders, 
6th  ed.  p.  280,  and  the  test  is  whether  or  not  the  solicitors 
were  bound  to  make  this  payment.  It  is  absurd  to  say  that  a 
solicitor  is  under  an  obligation  personally  to  pay  estate  duty  on, 
for  instance,  the  estate  of  a  millionaire,  and  there  is  no  evidence 
of  any  such  custom.  There  is  a  great  difference  between 
estate  duty  and  probate  duty.    Probate  duty  was  paid  by  pur- 

(1)  (1862)  30  Beav.  406.  (3)  (1893)  37  Sol.  J.  685,  842. 

(2)  23  Q.  B.  D.  5.  (4)  (1896)  13  Times  L.  K.  52. 

(5)  11  Beav.  603. 
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chasing  and  affixing  a  stamp  which  had  to  be  paid  for  in  cash.      C  A. 
Stamps  are  practically  not  used  for  estate  duty,  and  it  is  only  1902 
necessary  to  send  a  cheque  for  the  amount.    Probate  duty  was   Kingdon  & 
payable  under  the  Probate  Duty  Act,  1860  (23  &  24  Vict.  c.  15),  "^j^H^' 

ss.  4,  5,  and  is  a  charge  on  the  property.     Under  s.  6,   

sub-s.  2,  of  the  Finance  Act,  1894,  estate  duty  is  a  debt,  and  it 
is  not  the  duty  of  a  solicitor  to  pay  the  debts  of  his  client : 
Hanson's  Death  Duties,  4th  ed.  pp.  138,  272.  In  re  Lamb  (1) 
refers  only  to  probate  duty,  and  there  is  nothing  in  it  which 
conflicts  with  the  rule  laid  down  in  In  re  Benmant.  (2)  Estate 
duty  is  on  a  much  higher  scale  than  probate  duty,  and  it  cannot 
be  necessary  that  the  solicitor  should  pay  it,  nor  customary 
that  he  should  put  it  in  his  bill.  The  result  would  be  absurd. 
For  instance,  if  the  duty  were  6000/.,  and  the  bill  amounted  to 
1000/.,  it  would  be  impossible  to  tax  off  one-sixth. 

We  submit  that  the  decision  in  In  re  Lamb  (1)  is  wrong. 
The  judges  in  the  Divisional  Court  did  not  appreciate  the  rule 
in  In  re  Bemnant  (2)  that  the  test  was  whether  there  was  a 
binding  practice  or  custom  on  the  subject.  Even  if  In  re 
Lamb  (1)  is  sound,  the  rule  should  not  be  extended  from 
probate  duty  to  estate  duty.  According  to  the  plaintiff's  con- 
tention, the  solicitors  might  even  pay  all  the  estate  duty  on 
the  real  estate  and  charge  it  as  a  disbursement,  although  the 
executors  are  not  bound  to  pay  it. 

Norton,  K.G.,  in  reply.  It  may  be  that  the  duty  on  real 
estate  would  not  satisfy  the  test.  The  solicitor  could  have 
obtained  probate  without  paying  that  duty.  Stamps  are  not 
used  now,  because  duty  is  payable  on  every  fraction ;  but  that 
does  not  affect  this  question.  The  solicitor  who  did  not  pay 
the  duty  would  be  liable  to  an  action  for  negligence.  It  does 
not  matter  whether  his  client  has  given  him  money  for  the 
purpose  or  not;  but  he  is  only  bound  to  act  as  sohcitor  so 
long  as  he  is  supplied  with  money. 

Cur.  adv.  viilt. 


March  15.    Byene  J.    This  is  a  summons  to  review  taxa- 
tion.   The  point  raised  on  it  is  a  very  short  one,  and  is  as 
(1)  23  Q.  B.  D.  5.  (2)  11  Beav.  603. 
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0.  A.  follows  :  Whether  or  not  a  soHcitor  is  entitled  to  introduce  into 

1902  his  bill  of  costs  the  sum  of  117Z.  paid  by  him  on  behalf  of  the 

KiNGDON  &  clients  in  respect  of  estate  duty.    The  solicitor  was  at  the 

^w^re^'  ^^^^  payment  in  funds  from  the  clients,  and  on  the 

„  ,  authorities  that  makes  no  difference.    I  have  had  the  advan- 

Byme  J. 

  tage  of  reading  the  very  careful  answers  to  the  objections  by 

the  taxing  master  in  which  he  mentions  the  cases  that  are 
upon  the  books,  and  finally  he  suggests  that,  "  Probate  duty 
being  no  longer  payable,  the  decision  in  In  re  Lamb  (1)  "  (which 
I  will  mention  presently,  to  which  he  refers)  "  should  not  be 
applied  to  the  payment  of  estate  duty,  which  is  levied  and  paid 
on  all  property  real  or  personal,  settled  or  not  settled,  and  is 
a  far  heavier  duty  than  probate  duty  as  originally  assessed  on 
personalty  only.  If  in  dealing  with  estate  duty  In  re  Lamb  (1) 
be  followed,  then  in  the  result  the  solicitor,  whatever  may  be 
the  amount,  will  be  entitled  to  enter  as  a  payment  in  his  bill 
of  costs  the  amount  paid  for  estate  duty,  whether  the  same  be 
paid  out  of  the  client's  pocket  or  out  of  the  solicitor's,  and  in 
a  considerable  number  of  cases  may  render  the  solicitor's  bill 
of  costs  untaxable  except  at  the  expense  of  the  client." 

It  appears  to  me  that  I  am  bound  by  authority  in  this 
matter.  The  case  of  In  re  Lamb  (1)  came  before  Lord  Justice 
(then  Mr.  Justice)  Mathew,  and  afterwards  before  the  Divisional 
Court,  composed  of  Pollock  B.  and  Manisty  J.,  and  in  that 
case  there  was  a  payment  made  for  probate  duty  by  a  solicitor 
on  behalf  of  his  client.  That  was  held  to  be  a  disbursement 
within  the  meaning  of  s.  37  of  the  Solicitors  Act,  and  was 
properly  included  in  the  bill  of  costs.  Pollock  B.  says  in  the 
course  of  his  judgment :  "  There  is  a  well-known  practice  of 
the  profession  as  to  solicitors'  disbursements,  which  is  laid 
down  by  the  taxing  masters  in  the  case  of  In  re  Bemnant.  (2) 
In  the  case  of  In  re  Haigh  (3)  it  was  held  that  a  payment  of 
legacy  duty  by  a  solicitor  was  not  a  disbursement  by  him  in 
his  character  of  a  solicitor,  and  could  not  be  properly  included 
in  his  bill  of  costs,  but  it  is  to  be  noted  that  in  his  judgment 
the  then  Master  of  the  EoUs  expressly  used  the  word  *  agent,* 

(1)  23  Q.  B.  D.  5,  6,  7.  (2)  11  Beav.  603. 

(3)  12  Beav.  307. 

I 
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and  based  his  judgment  upon  the  payment  having  been  made  C.  A. 
by  him  in  that  character  and  not  as  a  soHcitor.  Then  there  1902 
is  a  question  of  the  distinction  between  probate  and  legacy  kingdon  & 
duty,  and  as  to  this  we  are  satisfied  that  the  payment  of  pro-  ^j^^^^' 
bate  duty  is  analogous  to  the  payment  of  any  other  tax  upon 
the  subject  which  must  be  paid  by  the  solicitor  before  the 
client  can  be  in  a  position  to  exercise  the  rights  to  the  exercise 
of  which  such  payment  is  a  condition  precedent.  We  think 
that  the  decision  of  the  learned  judge  was  right ;  he  has  drawn 
the  line  where  it  has  been  drawn  for  many  years  by  the  profes- 
sion and  by  judicial  decisions."  Manisty  J.  in  the  course  of 
his  judgment  says :  "I  agree  in  thinking  that  this  was  a  dis- 
bursement made  by  the  solicitor  in  the  ordinary  course  of  his 
duty.  The  case  of  legacy  duty  is  different ;  there  is  no  reason 
why  he  should  pay  it,  and  he  would  not  pay  it  unless  he  had 
a  special  authorization  to  pay  legacies.  But  he  is  employed  to 
obtain  probate  as  he  is  employed  to  obtain  a  conveyance  of 
property,  and  he  must  pay  the  probate  duty  in  the  one  case 
just  as  he  must  pay  the  stamp  duty  in  the  other.  And  our 
decision  is  fortified  by  the  report  of  the  probate  registrar,  who 
says  that  it  is  the  invariable  practice  to  include  sums  paid  for 
probate  duty  in  bills  of  costs  as  disbursements."  I  need  not 
again  refer  to  the  cases  of  Li  re  Bemnant  (1)  and  In  re  Haigh  (2), 
as  the  decision  of  In  re  Lamb  (3)  appears  to  me  to  cover  the 
present  case  and  to  be  a  decision  which  I  ought  to  follow, 
unless  the  suggestion  of  the  taxing  master  to  the  effect  that 
estate  duty  stands  on  a  different  footing  from  probate  duty 
makes  the  distinction,  and  therefore  involves  that  a  solicitor 
should  bring  it  into  his  cash  account  instead  of  into  his  bill  of 
costs.  Now,  is  there  any  fair  difference  between  the  estate 
duty  payable  in  order  to  obtain  probate  and  the  old  probate 
duty?  By  s.  6,  sub-s.  2,  of  the  Act  57  &  58  Vict.  c.  30,  it 
is  provided :  "  The  executor  of  the  deceased  shall  pay  the 
estate  duty  in  respect  of  all  personal  property  (wheresoever 
situate)  of  which  the  deceased  was  competent  to  dispose  at  his 
death,  on  delivering  the  Inland  Eevenue  affidavit."    Then  it 

(1)  11  Beav.  603.  (2)  12  Beav.  307. 

(3)  23  Q.  B.  D.  5. 
Vol.  II.  1902.  S  1 
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0.  A.  goes  on  to  say  what  he  may  pay :  "  and  may  pay  in  like  manner 
1902  the  estate  duty  in  respect  of  any  other  property  passing  on 
KiNGDON  &  such  death,  which  by  virtue  of  any  testamentary  disposition  of 
^inre^'  the  deceased  is  under  the  control  of  the  executor,  or,  in  the 
case  of  property  not  under  his  control,  if  the  person  accountable 
for  the  duty  in  respect  thereof  request  him  to  make  such  pay- 
ment." The  payment  which  the  executor  of  the  deceased 
"must  make,"  it  appears  to  me,  is  a  stamp  duty  (s.  6, 
sub-s.  1)  collected  in  respect  of  that  property  on  which  duty 
must  be  paid  before  probate  is  granted.  Following  the  reason- 
ing of  Manisty  J.  in  the  case  to  which  I  have  already  referred, 
it  appears  to  me  that  the  payment  which  is  necessary  to  obtain 
probate  falls  exactly  within  the  analogy  of  the  old  probate  duty ; 
and  if  there  is  to  be  any  alteration  in  the  practice  which  has 
been,  according  to  Manisty  J.,  the  practice  of  the  profession 
and  the  subject  of  decision  for  many  years,  it  must  be  by  a 
higher  Court  than  this,  or  by  a  change  in  the  rules  respecting 
taxation  by  the  proper  authority. 

Levettf  K.C.y  on  the  second  summons,  asked  for  the  costs  of 
that  summons  and  the  reserved  costs  of  the  application  for 
taxation. 

Norton,  E.G.  The  result  of  the  decision  on  the  first  sum- 
mons is  that  less  than  one-sixth  has  been  taxed  off  the  bill,  and 
the  clients  have  to  pay  the  costs  of  the  taxation.  If  the  order 
to  tax  had  been  an  order  of  course  made  at  the  instance  of  the 
clients,  the  costs  of  the  order  would  have  followed  the  result  of 
the  taxation.  That  is  the  invariable  rule.  This  order  was 
made  under  ss.  38  and  39  of  the  Solicitors  Act,  1843,  on  an 
application  by  the  representatives  of  the  cestuis  que  trust  of 
the  clients  and  the  costs  were  reserved;  but  the  same  rule 
applies.  If  the  solicitor  resists  taxation  and  an  order  of  course 
is  made,  and  anything,  however  small,  is  taxed  off  the  bill,  the 
solicitor  has  to  pay  the  costs  of  the  application  for  taxation, 
but  not  otherwise ;  and  in  this  case  we  did  not  resist. 

Levett,  K.G.y  in  reply.  There  is  no  general  rule  as  to 
applications  under  ss.  38  and  39,  g^nd,  even  if  there  is,  the 
reservation  of  the  costs  shews  that  the  rule  was  not  intended 


2Ch. 


CHANCEEY  DIVISION. 


251 


to  apply.    We  were  obliged  to  take  out  the  summons  in  order      C.  A. 
to  recover  the  24Z.  175.  lOd.  which  had  been  overpaid  to  the  1902 
solicitors ;  so  the  costs  of  that  summons  ought  to  be  paid  by  kinodon  i 
them. 

In  re. 

Byrne  J.  Prima  facie  I  think  the  costs  of  both  applications 
should  follow  the  result ;  but  I  will  inquire  whether  there  is 
any  general  rule  on  the  subject. 

March  19.  Byrne  J.  In  this  case  I  have  made  inquiries, 
both  of  one  of  the  masters  in  the  Chancery  Division  and  also  of 
one  of  the  taxing  masters,  whether  there  is  any  particular 
practice  with  reference  to  applications  of  this  kind  for  taxation. 
I  am  told  that  there  is  no  practice  that  they  know  of  that  the 
costs  of  such  applications  must  in  all  cases  follow  the  event  of 
the  taxation ;  but  I  do  not  see  any  reason  why  the  costs  of  this 
application  should  not  be  borne  in  the  same  way  as  those  of 
the  taxation.  The  second  summons  was  really  part  of  the 
same  application,  and  the  costs  must  be  paid  in  the  same  way. 

H.  C.  R. 

The  executors  of  T.  K.  Koss  appealed.  A. 

The  notice  of  appeal  asked  that  the  order  made  by  Byrne  J. 
upon  the  two  summonses  might  be  reversed ;  that  the  solici- 
tors' summons  of  December  21,  1901,  might  be  dismissed 
with  costs,  including  the  costs  of  the  objection  carried  in  by 
them  before  the  taxing  master ;  and  that  the  solicitors  might 
be  ordered  to  pay  the  costs  of  the  original  summons  for  taxation, 
which  costs  had  been  reserved  by  the  taxation  order,  and  also 
the  costs  of  the  executors'  summons  of  December  23,  1901, 
and  of  the  appeal. 

The  appeal  was  heard  on  April  23  and  24,  1902. 

Levett,  K.C.,  and  Hon.  T.  H.  Watson,  for  the  appellants,  the 
executors.  The  question  is  whether  a  sum  paid  by  a  solicitor 
for  estate  duty  is  a  "disbursement"  within  s.  37  of  the 
Solicitors  Act,  1843.  A  solicitor  cannot,  by  including  in  his 
bill  of  costs,  as  disbursements,  items  which  ought  to  be  included 
in  his  cash  account,  swell  his  bill  so  as  to  make  it  impossible 
for  his  client  to  get  one-sixth  taxed  off,  and  thus  be  allowed  the 

S2  1 


252 


CHANCEKY  DIVISION. 


[1902] 


C.  A.      costs  of  taxation.    Estate  duty  is  a  debt  to  the  Crown  by  the 
1902      executor  with  which  the  solicitor  has  nothing  to  do;  and  it 
K1NGD0N&  cannot,  by  being  passed  through  the  soKcitor's  hands,  be 
re^'    properly  included  in  his  bill  of  costs. 

  [Stieling  L.J.  referred  to  hi  re  Taylor,  Stileman  &  Tinder- 

wood.  (1)] 

Our  contention  must  be  right  in  principle.  A  solicitor  has 
a  lien  on  his  client's  papers  for  his  taxable  costs,  charges,  and 
expenses  incurred  by  him  as  a  solicitor,  and  all  counsel's  fees 
are  properly  disbursements,  even  when  they  are  the  subject  of 
a  special  agreement :  In  re  Harrison.  (2)  But  estate  duty 
is  not  a  taxable  item.  In  re  Bedson  (3)  would  appear  to 
be  an  authority  for  the  proposition  that  legacy  duty  and 
probate  duty  were  disbursements  ;  but  the  only  point  really 
decided  in  that  case  was  that  an  item  which  is  properly  a 
disbursement  does  not  cease  to  be  so  from  the  fact  that  the 
solicitor  has  taken  security  for  it.  In  In  re  Bemnant  (4)  the 
Master  of  the  Kolls  requested  the  taxing  masters  to  give  their 
opinion  as  to  the  meaning  of  professional  disbursements,  and  in 
their  certificate,  which  the  Master  of  the  Kolls  adopted,  they 
stated  that  "  legacy  or  residuary  duties  or  other  payments  of  a 
like  description "  were  not  disbursements,  but  ought  to  be 
charged  in  the  cash  account.  That  would  include  probate 
duty  and  estate  duty.  In  re  Haigh  (5)  is  a  distinct  decision 
that  legacy  duty  is  not  a  disbursement. 

In  re  Lamb  (6)  no  doubt  decides  that  probate  duty  is  a 
disbursement ;  but  that  case  is  disapproved  of  in  Seton,  6th  ed. 
p.  280,  as  being  contrary  to  the  practice  laid  down  in  In  re 
Bemnant  (4),  and  always  followed  by  the  taxing  masters ;  and 
we  submit  that  it  was  wrongly  decided.  There  is  a  clear  line 
to  be  drawn  between  counsel's  fees  and  a  tax  like  probate  duty. 
But  even  assuming  that  the  decision  may  be  justified  on  the 
ground  of  some  peculiar  practice  which  may  have  grown  up  in 
the  Probate  Court  as  regards  the  payment  of  that  duty,  we  say, 
first,  that  that  practice  is  contrary  to  the  general  practice  of 

(1)  [1891]  1  Ch.  590.  (4)  11  Beav.  603. 

(2)  (1886)  33  Ch.  D.  52.  (5)  12  Beav.  307. 

(3)  9  Beav.  5.  (6)  23  Q.  B.  D.  5. 
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the  Court  in  dealing  with  soHcitor  and  client,  and,  secondly,  C.A. 
that  no  such  practice  exists  with  regard  to  estate  duty.    This  1902 
is  a  Crown  debt  from  the  executor  :  Finance  Act,  1894,  ss.  6,  9  ;  kingdon  & 
and  no  power  is  given  by  the  Legislature  to  a  solicitor  to  pay 

it ;  if  he  pays  it,  he  pays  it,  not  as  soHcitor,  but  as  agent.  If   

the  decision  in  In  re  Lamb  (1)  is  to  prevail,  it  will,  in  many 
cases,  work  great  injustice  to  clients,  for  it  will  become  prac- 
tically impossible  for  a  client  to  get  the  costs  of  a  taxation, 
although  his  solicitor's  bill  may  be  justly  taxable. 

Norton^  K.C.,  and  A.  Foley,  for  the  solicitors. 

[Collins  M.E.  The  question  is  whether  death  duties  paid 
by  a  solicitor  on  behalf  of  his  client  should  be  included  in  his 
bill  of  costs  as  disbursements,"  or  whether  they  should 
appear  in  his  cash  account.] 

This  is  a  matter  of  established  custom  and  practice  in  the 
profession.  So  far  has  it  been  the  custom  for  a  soHcitor  to 
insert  in  his  bill  disbursements  on  account  of  duties  that  the 
latest  edition,  the  10th,  of  Pridmore  on  Bills  of  Costs,  p.  732, 
edited  by  Scott,  both  author  and  editor  being  officers  in  the 
Chancery  Taxing  Office,  contains  precedents  of  bills  that  include 
estate  duty  as  a  disbursement,  while  the  editions  published 
before  the  decision  in  Li  re  Lamb  (1)  also  give  precedents  of 
bills,  including  payments  for  probate  duty.  In  re  Lamb  (1)  is 
a  distinct  authority  in  our  favour,  for  Manisty  J.  there  says  (2) 
that  on  inquiry  he  found  it  was  the  invariable  practice  to 
include  sums  paid  for  probate  duty  in  bills  of  costs  as  disburse- 
ments." No  doubt  that  was  a  case  of  probate  duty,  and  the 
taxation  of  bills  in  the  Probate  Division  is  regulated  by  different 
rules  from  those  relating  to  bills  taxed  under  the  Solicitors 
Act :  Probate  Kules,  1862  (non- contentious  business),  rr.  88-91 ; 
Tristram  and  Coote's  Probate  Practice,  13th  ed.  p.  684 ;  but  the 
same  principle  applies  to  estate  duty,  which  is  a  "  stamp  duty," 
just  as  probate  duty  was  :  Finance  Act,  1894  (57  &  58  Vict, 
c.  30),  s.  6,  sub-s.  1 ;  s.  8,  sub-s.  16.  Sect.  6,  sub-s.  2,  says  that 
the  executor  "  shall "  pay  the  estate  duty  on  personal  property, 
and  "may"  pay  the  estate  duty  in  respect  of  any  other 
property.  If  the  solicitor  pays  the  duty  on  personal  property 
(1)  23  Q.  B.  D.  5.  (2)  23  Q.  B.  D.  7. 
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0.  A.      on  behalf  of  his  cHent  the  executor,  who  is  obHged  to  pay  it  by 
1902      virtue  of  his  office,  he  pays  it  in  performance  of  a  professional 
K1NGD0N  &  ^^ty      order  to  get  from  the  Commissioners  the  document 
^nre^'    ^^^^^  been  instructed  by  his  cHent  to  get;  and  the 

  payment  is  therefore  a  professional  "  disbursement  "  within 

s.  37  of  the  Solicitors  Act,  1843.  As  to  the  duty  on  property 
other  than  personal  property,  the  executor,  according  to  s.  6, 
sub-s.  2,  is  not  bound  to  pay  that  himself ;  but  if  he  chooses  to 
pay  and  requests  his  solicitor  to  do  so  on  his  behalf,  the  solicitor 
pays  merely  as  his  agent.  We  are  not  prepared  to  say  that 
such  a  payment  would  be  a  professional  disbursement  within 
the  Solicitors  Act.  In  short,  professional  disbursements  include 
everything  the  solicitor  is  obliged  to  pay  before  he  can  obtain  a 
particular  document  for  his  client. 

[Cozens-Haedy  L.J.  Upon  a  purchase,  is  not  the  pur- 
chaser's solicitor  bound  to  attend  the  completion  and  pay 
the  purchase-money  before  he  can  get  the  conveyance  ?  And 
yet  he  cannot  include  the  purchase-money  in  his  bill  as  a 
professional  disbursement.] 

No ;  he  cannot.  His  remuneration  for  attending  and  com- 
pleting his  purchase  is  regulated  by  the  rules  under  the 
Solicitors  Eemuneration  Act,  1881  (44  &  45  Vict.  c.  44).  He 
is  not  employed  to  attend  completion  mainly  to  pay  the  money, 
but  to  attend  and  see  that  the  conveyance  is  all  right.  His 
remuneration  which  he  is  entitled  to  charge  in  his  bill  is  for 
preparing  and  completing  conveyance":  he  is  not  expected 
to  find  the  purchase-money.  If  he  did  so  it  would  come  under 
the  head  of  an  "  advance,"  which  is  non-taxable  and  cannot  be 
moderated,  and  therefore  should  not  be  included  in  a  bill  of 
costs,  but  must  come  into  the  cash  account :  In  re  Taylor, 
Stileman  d  Underwood,  (1)  That  is,  no  doubt,  the  general 
rule ;  but  there  are  certain  fees  and  payments  a  solicitor  has  to 
pay  for  his  client  which,  though  they  cannot  be  moderated  on 
taxation,  are  always  included  in  his  bill  of  costs  as  disburse- 
ments, such  as  payments  for  jury  fees,  stamps,  or  special 
journeys  duly  authorized  by  the  client.  Li  re  Bemnant  (2)  lays 
down  the  principles  as  fco  including  professional  disburse- 
(1)  [1891]  1  Cb.  590.  (2)  11  Beav.  603. 
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ments    in  a  solicitor's  bill,  and  since  that  case  it  has  been  the      C.  A. 
uniform  practice  to  include  in  the  bill  payments  for  duties  as  1902 
disbursements  :  that  practice  should  not  be  disturbed.    It  was  kingdon  & 
settled,  as  to  payments  for  probate  duty,  by  I71  re  Lamh  (1)  by  ^j^^^^' 

three  judges,  Mathew  J.,  Pollock  B.,  and  Manisty  J. ;  and  we   

submit  that  in  this  respect  the  Chancery  Division  should  follow 
the  practice  of  the  Probate  Division. 

Levett,  K.C.,  in  reply.  In  re  Lamh  (1)  is  inconsistent  w^ith 
l7i  re  Bemnant  (2),  which  states  the  true  principle.  The 
solicitor,  if  he  pays  the  estate  duty  himself,  does  so  not  as  the 
solicitor,  but  as  the  agent,  of  the  client ;  it  is,  therefore,  not 
a  disbursement  by  him  in  his  professional  character  :  In  re 
Lamh.  (3)  An  executor — who  is  defined  in  s.  22,  sub-s.  1  (cZ), 
of  the  Finance  Act,  1894 — is  liable  as  a  debtor  to  the  Crown, 
and  if  the  Crown  sues  him  and  he  gives  the  solicitor  the  sum 
wherewith  to  pay  the  Crown  debt,  the  solicitor  cannot  include 
that  sum  in  his  bill  of  costs  as  a  disbursement.  Money  found 
by  a  cHent  to  enable  his  solicitor  to  pay  a  debt  cannot  possibly 
be  called  a  disbursement  by  the  solicitor. 

[He  also  referred  to  s.  27  of  the  Customs  and  Inland  Eevenue 
Act,  1881  (44  &  45  Vict.  c.  12),  as  to  the  duties  on  probates  and 
letters  of  administration.] 

Cur,  adv,  vuU, 

May.  7.    The  judgment  of  the  Court  (ColHns  M.K.,  Stirling 
and  Cozens-Hardy  L.J  J.)  was  delivered  by 

Stirling  L.J.  The  question  on  this  appeal  is  whether  the 
costs  of  taxation  of  a  bill  of  costs  under  the  common  statutory 
order  are  to  be  paid  by  the  clients  or  by  the  solicitors.  That 
depends  on  whether  one-sixth  of  the  amount  of  the  bill  has  or 
has  not  been  taxed  off.  The  bill  is  for  the  costs  of  obtaining 
the  probate  of  a  will  on  behalf  of  the  executors,  who  were  the 
clients.  In  the  course  of  obtaining  the  probate  the  solicitors 
paid  the  estate  duty,  amounting  to  1111.  4s.  4<^.  out  of  a  sum 
of  130Z.  paid  by  the  clients  to  the  solicitors  on  general  account. 
In  the  bill  as  delivered  the  professional  charges,  amounting  to 

(1)  23  Q.  B.  D.  5.  (2)  11  Beav.  603. 

(3)  23  Q.  B.  D.  G. 
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C.  A.      1011.  Is.  5d.f  are  first  entered  ;  to  this  is  added  the  estate  duty, 
1902      making  a  total  sum  of  21SL  5s.  9d. ;  then  there  is  deducted  the 
KiNGDON  &  ISOl.  paid  on  account,  leaving  a  balance  due  to  the  solicitors  of 
^n^ref '  ^^^^  ^^is  bill  there  has  been  taxed  off  an  amount 

  of  24:1.  lis.  lOd.    If  the  estate  duty  is  properly  included  in  the 

bill,  less  than  one-sixth  has  been  taxed  off ;  but,  if  the  estate 
duty  ought  (as  is  contended  on  behalf  of  the  clients)  to  have 
been  entered  in  the  solicitors'  cash  account,  and  not  in  the  bill, 
more  than  one-sixth  has  been  taxed  off.  Byrne  J.  has  decided, 
on  the  authority  of  Li  re  LamhiX),  that  the  estate  duty  was 
properly  included  in  the  bill  of  costs.  We  think  that  the  learned 
judge  v^as  bound  by  In  re  Lamb  (1),  v^hich  V7as  decided  by  a 
Divisional  Court,  consisting  of  Pollock  B.  and  Manisty  J.,  who 
affirmed  Mathew  J.  sitting  at  chambers.  The  real  question  is 
whether  the  rule  established  in  that  case  ought  to  be  upheld  by 
the  Court  of  Appeal,  before  which  it  is  now  brought  for  the 
first  time. 

This  subject  was  carefully  inquired  into  by  Lord  Langdale  in 
the  case  of  In  re  Bemnant  (2),  decided  in  1849,  and  the  follow- 
ing rule  was  laid  down  :  **  That  those  payments  only,  which 
are  made  in  pursuance  of  the  professional  duty  undertaken  by 
a  solicitor,  and  which  he  is  bound  to  perform,  or  which  are 
sanctioned  as  professional  payments,  by  the  general  and  estab- 
lished custom  and  practice  of  the  profession,  ought  to  be  entered 
or  allowed  as  professional  disbursements  in  the  bill  of  costs.'* 
The  case  of  In  re  Lamb  (1)  was  intended  to  be  decided  in 
accordance  with  this  rule,  and  it  was  evidently  believed  by  both 
the  learned  judges  who  constituted  the  Divisional  Court  that  it 
was  the  settled  practice  to  include  sums  paid  for  probate  duty 
in  bills  of  costs. 

It  was  strongly  pressed  upon  us  in  argument  that,  if  In  re 
Lamb  (1)  be  upheld,  it  will  be  practically  impossible  in  a  large 
number  of  cases  for  a  client  to  obtain  the  costs  of  the  taxation 
to  which  a  bill  may  have  been  justly  subjected,  and  we  think 
that  such  is  the  case.  We  have  consulted  one  of  the  taxing 
masters  of  the  Chancery  Division,  and  are  informed  by  him 
that,  from  the  time  of  the  decision  in  In  re  Bemnant  (2)  down 
(1)    23  Q.  B.  D.  5,  (2)  11  Beav.  603,  613. 


2  Ch. 


CHANCEKY  DIVISION. 


257 


to  that  in  hi  re  Lamb  (1),  it  was  the  settled  practice  not  to  C.A. 
include  sums  paid  for  probate  duty  in  bills  of  costs ;  that  the  1902 
taxing  masters  of  the  Chancery  Division  consider  that  the  KiNGDaNi& 
decision  in  In  re  Lamb  (1)  was  based  on  imperfect  or  inaccurate     ^^^re  ^' 

information  ;  that  the  effect  of  it  is  to  discourage  the  taxation   

of  bills  which  ought  to  be  taxed  ;  and  that  the  adherence  to  it 
has,  in  their  opinion,  operated  unfairly  to  clients  in  the  past, 
and  (regard  being  had  to  the  increased  duty  now  payable)  is 
likely  still  more  so  to  operate  in  the  future.  We  are  informed 
that,  although  the  taxing  masters  have  followed  the  decision  in 
In  re  Lamb  (1)  when  the  point  has  been  taken  before  them,  yet 
that  many  eminent  solicitors  still  adhere  to  the  practice  as  it 
existed  before  the  decision  in  In  re  Lamb  (1),  and  do  not 
include  payments  for  probate  duty  in  their  bills.  We  have 
also  consulted  one  of  the  registrars  of  the  Probate  Division, 
who  is  conversant  with  the  taxation  of  costs  in  that  Division, 
and  are  informed  by  him  that,  although  the  practice  there,  so 
long  as  he  has  known  it,  has  been  regulated  by  In  re  Lamb  (1), 
he  is  also  of  opinion  that  in  many  cases  it  leads  to  injustice 
being  done. 

In  these  circumstances  we  think  that  In  re  Lamb  (1)  ought 
to  be  overruled,  and  that  payments  for  estate  duty  ought  not 
to  be  included  in  bills  of  costs.  In  what  precedes  it  has  been 
assumed  that  estate  duty  stands  on  the  same  footing  as  probate 
duty.  It  is,  however,  to  be  observed  that  estate  duty  is  not, 
like  the  original  probate  duty,  merely  a  stamp  duty,  but  is  one 
for  which  the  executor  is  personally  accountable :  see  the 
Finance  Act,  1894,  s.  6,  sub-s.  2;  s.  22,  sub-s.  1  (cZ).  Although 
we  do  not  base  our  decision  on  this  distinction,  we  consider  it 
favourable  to  the  adoption  of  the  course  which  we  regard  as 
the  proper  one. 

The  appeal  will  therefore  be  allowed,  with  costs  here  and 
below,  and  an  order  made  substantially  in  accordance  with  the 
notice  of  appeal. 

Solicitors  :  Kingdon,  Wilson  dc  Webb,  for  FranMsTif  Kingdon 
d  Wilson^  Hull ;  Collijer-Bristow,  Hill,  Curtis  d;  Bods. 

(1)  23  Q.  B.  D.  5. 

G.  I.  F.  C. 
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C,A.  In  re  PUCKETT  and  SMITH'S  CONTEACT. 

[1901    p.  35.] 

May  9,  10. 

  Vendor  and  Purchaser — Failure  to  shew  Title — Misdescription — Latent  Defect 

—  Underground  Culvert  for  Water, 

Land  was  sold  subject  to  a  condition  that,  "  the  property  being  open  for 
inspection,  the  purchaser  shall  be  deemed  to  buy  with  full  knowledge  of 
the  actual  quantities  and  condition  thereof.  If  any  error  shall  be  found 
in  the  particulars  the  same  shall  not  annul  the  sale,  nor  shall  any 
compensation  be  allowed  in  respect  thereof." 

The  purchaser  bought  the  land  for  building  purposes,  and  this  was 
known  to  the  vendors.  They  represented  to  him  that  it  was  suitable  for 
building,  and  that  there  was  no  restriction  as  to  the  class  of  houses  to  be 
erected.  Before  he  entered  into  the  contract  the  purchaser  inspected  the 
property.  Some  time  after  the  contract  he  discovered  that  there  was  an 
underground  culvert  for  water  running  across  the  land.  There  was 
nothing  in  the  plan  which  was  shewn  to  him  to  indicate  the  existence  of 
this  culvert,  and  the  vendors,  who  were  trustees  of  a  former  owner,  were 
not  aware  of  it.  In  the  opinion  of  the  Court,  no  reasonable  inspection 
would  have  enabled  the  purchaser  to  discover  the  culvert : — 

Held^  that  the  above  condition  did  not  apply,  and  that  the  culvert  was 
a  substantial  drawback  to  the  use  of  the  land  for  building  purposes,  so 
that  the  purchaser  would  not  get  that  for  which  he  contracted  : 

Held,  therefore,  that  Flight  v.  Booth,  (1834)  1  Bing.  N.  C.  370 ;  41  E.  E. 
599,  applied,  and  that  a  good  title  had  not  been  shewn  by  the  vendors  in 
accordance  with  the  contract. 

Decision  of  Kekewich  J.  affirmed. 

In  re  Brewer  and  Hankins''  Contract,  (1899)  80  L.  T.  127,  distinguished. 

Appeal  against  an  order  made  by  Kekewich  J.  upon  a 
summons  taken  out  by  vendors  under  the  Vendor  and  Pur- 
chaser Act,  1874,  declaring  that  the  objections  to  title  and 
requisitions  of  the  purchaser  in  respect  of  the  property  com- 
prised in  the  contract  for  sale  had  not  been  sufficiently  answered 
by  the  vendors,  and  that  a  good  title  had  not  been  shewn  in 
a,ccordance  with  the  contract. 

The  contract  for  sale  was  entered  into  on  October  30,  1899. 
The  property  was  situate  at  West  Molesey,  Surrey.  It  had 
previously  been  offered  for  sale  by  auction,  but  had  not  then 
been  sold.    It  was  sold  to  the  purchaser  by  private  contract 


2  Ch. 


CHANCEEY  DIVISION. 


259 


subject  to  the  conditions  of  sale  at  the  auction,  except  (inter      c.  A. 
aha)  condition  7,  which  was  struck  out.    The  contract  was  1902 
contained  in  a  copy  of  the  particulars  of  sale  used  at  the  puckett  and 
auction,  in  which  the  property  was  described  as  "  valuable  (^^^tkact 
freehold  property,"  comprising  a  residence  with  "  a  small  well- 
timbered  park,"  the  whole  comprising  13a.  In.  38p.,  and  it 
was  stated  that  the  property  "  possesses  important  frontage  to 
"Walton  Koad,  with  a  valuable  prospective  building  element." 
Condition  6  provided  as  follows  : — 

The  property  is  believed  and  shall  be  taken  to  be  correctly 
described,  and  being  open  to  inspection  the  purchaser  shall  be 
deemed  to  buy  with  full  knowledge  of  the  actual  quantities 
and  condition  thereof.  If  any  error  shall  be  found  in  the 
particulars,  the  same  shall  not  annul  the  sale,  nor  shall  any 
compensation  be  allowed  in  respect  thereof." 

Condition  7  :  The  property  is  sold  subject  to  such  chief, 
quit  and  other  rents,  rights  of  way,  water,  drainage  and  other 
easements,  restrictions  and  liabilities,  as  are  mentioned  in  the 
particulars,  or  as  may  be  ascertained  to  be  charged  thereon, 
or  to  affect  the  same,  and  to  any  subsisting  liability  under 
covenant,  or  otherwise,  to  repair  fences  or  roads.  The  pur- 
chaser shall  not  be  entitled  to  require  the  legal  apportionment 
of  any  tithe  rent-charge." 

The  price  which  the  purchaser  agreed  to  give  for  the  pro- 
perty was  4000?.  The  vendors  were  trustees  under  the  will  of 
the  former  owner  of  the  property. 

The  purchaser,  who  was  a  contractor  and  was  in  the  habit 
of  buying  land  for  building  purposes,  having  seen  an  advertise- 
ment which  stated  that  this  property  was  for  sale,  wrote  to 
Messrs.  Nightingale,  PhilHps  &  Page,  who  were  acting  as 
agents  for  the  vendors,  inquiring  about  the  property,  and  he 
received  from  them  the  following  reply,  dated  August  5,  1899 : 
''In  reply  to  your  letter  of  yesterday,  the  old-fashioned  resi- 
dence and  13J  acres,  advertised  for  sale,  near  Hampton  Court, 
suitable  for  development,  is  known  as  '  The  Grange,'  West 
Molesey,  one  mile  from  Hampton  Court  Station.  We  inclose 
a  small  plan  for  your  guidance.  The  price  is  5000Z.,  or  we 
would  submit  an  offer  of  not  less  than  4500/.    There  are  no 
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O.A.      restrictions  as  to  the  class  of  houses  to  be  erected,  and  it  is 
1902      admirably  adapted  for  the  erection  of  cottages,  which  are  in 
PucKETT  AND  g^cat  demand  in  the  neighbourhood,  being  quite  close  to  the 
CoNTBACT  works  of  three  London  water  companies,  where  thousands 

In  re,      of  mechanics  are  permanently  employed  at  high  wages.  We 
also  inclose  an  order  to  view." 

After  the  receipt  of  this  letter  the  purchaser  inspected  the 
property,  having  with  him  a  plan  which  was  attached  to  the 
particulars  and  conditions  of  sale  which  had  been  prepared  for 
the  auction.  After  some  negotiation  he  entered  into  the  con- 
tract for  purchase  with  a  view  to  laying  out  the  property  for 
building. 

Some  time  afterwards,  before  the  completion  of  the  purchase, 
the  purchaser  discovered  that  there  was  running  across  the  pro- 
perty, at  a  short  distance  beneath  the  surface,  a  culvert  for  the 
passage  of  water.  He  then  made  a  requisition  that  the  vendors 
should  divert  the  culvert,  so  that  it  should  no  longer  pass 
through  the  property,  or,  in  the  alternative,  that  the  vendors 
should  make  compensation  by  an  abatement  of  the  purchase- 
money  for  the  existence  of  the  culvert,  which  he  considered 
would  seriously  diminish  the  value  of  the  property  for  building 
purposes.  The  vendors  would  not  comply  with  this  requisition, 
and  ultimately  they  took  out  the  summons  upon  which  the 
above  order  was  made.  The  culvert  had  been  constructed  by 
a  former  owner  of  the  property  in  order  to  cover  an  open  water- 
course. Its  existence  was  not  in  any  way  indicated  by  the 
plan,  and  it  was  in  fact  unknown  to  the  vendors  until  its  dis- 
covery by  the  purchaser.  The  Court  came  to  the  conclusion 
upon  the  evidence  that  no  reasonable  amount  of  inspection 
would  have  disclosed  to  the  purchaser  the  existence  of  the 
culvert. 

The  vendors  appealed. 

A,  Tumour  Murray ^  for  the  vendors.  The  question  is 
whether  the  existence  of  a  covered  watercourse  forming  a 
culvert  across  the  property  is  a  defect  of  title.  The  purchaser, 
who  is  a  builder,  says  that  the  defect  is  such  that  he  cannot 
carry  out  in  its  entirety  the  object  for  which  he  bought  the 
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property,  and  that  therefore  he  is  entitled  either  to  rescission  or      C,  A. 
compensation.   It  is  submitted  that  he  is  not  entitled  to  rescis-  1902 
sion.    This  was  a  purchase  by  private  contract  made  after  full  puokett  and 
investigation,  and  the  maxim    Caveat  emptor  "  appHes.   There  q^^^^'^t 
is  no  such  defect  as  the  purchaser  can  rely  upon.   The  vendors,      in  re. 
who  are  only  trustees,  were  themselves  ignorant  of  the  exist- 
ence of  the  culvert.    If  this  is  a  patent  defect  the  purchaser's 
case  fails  :  Bowles  v.  Bound.  (1) 

[Buckmaster,  K.G,  If  it  is  a  patent  defect,  no  doubt  "  Caveat 
emptor  "  appHes  ;  but  our  case  is  that  it  is  latent.] 

The  defect  was  not  latent,  for  the  purchaser  could  have  dis- 
covered it  if  he  had  thoroughly  inspected  the  property.  In  any 
case  it  is  not  a  defect  of  title  :  there  is  nothing  in  the  nature  of 
an  easement — no  question  of  a  dominant  and  servient  tene- 
ment. The  law  is  clear  that,  if  the  vendor  himself  is  not 
aware  of  any  defect  at  the  date  of  the  contract,  the  purchaser 
must  take  the  estate  with  all  its  faults :  Lucas  v.  James  (2) ; 
Sugden's  Vendors  and  Purchasers,  14th  ed.  p.  1. 

[Collins  M.E.    I  should  not  think  authority  was  required 
for  that.] 

This  is  not  a  defect  at  all,  but  a  mere  incident  of  property. 

Condition  6  applies.    Both  parties  are  equally  innocent,  and 
the  contract  cannot  be  set  aside  in  the  absence  of  deceit  on  the  ■ 
part  of  the  vendors,  or  a  warranty  by  them. 

[Stieling  L.J.  referred  to  Flight  v.  Booth.  (3)] 

The  purchaser  must  shew  a  failure  of  consideration :  Kennedy 
V.  Panama^  New  Zealand  and  Australian  Boyal  Mail  Co.  (4) ; 
and  this  he  has  not  done.  There  is  nothing  to  prevent  the 
purchaser  from  building  over  the  culvert.  There  is  no  implied 
warranty  on  a  lease  of  a  house  or  of  land  that  it  is  reason- 
ably fit  for  habitation,  occupation,  or  cultivation  :  Hart  v. 
Windsor.  (5)  The  defect  is  one  of  trivial  importance ;  it  is  not 
such  that  the  purchaser  will  not  get  that  which  he  intended 
to  buy  :  Jacobs  v.  Bevell.  (6)    An  authority  in  favour  of  the 

(1)  (1800)  5  Yes.  508  ;  5  E.  K.  107.  (4)  (1867)  L.  E.  2  Q.  B.  580,  587. 

(2)  (1849)  7  Hare,  410,  418.  (5)  (1843)  12  M.  &  W.  68. 

(3)  1  Bing.  N.  C.  370,  377 ;  41  (6)  [1900]  2  Ch.  858,  867. 
R.  E.  599. 
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C.A'      vendors  is  In  re  Brewer  and  Hankins'  Contract  (1),  a  case 

1902      almost  on  all  fours  with  the  present  case. 
FuoKETT  AND    BucJcmaster,  E.G.,  and  Davenport ^  for  the  purchaser.  Con- 
C^NTEACT  6  ^oes  not  apply.   The  evidence  shews  that  the  purchaser 

would  not  have'  bought  the  property  if  he  had  known  of  the 
existence  of  the  culvert.  could  not  have  discovered  the 
culvert  by  the  exercise  of  any  reasonable  care  when  he  inspected 
the  property.  The  vendors  themselves  were  ignorant  of  its 
existence,  and  the  plans  did  not  shew  it  or  even  suggest  it. 
The  purchaser  will  not  get  that  which  it  was  known  to  the 
vendors  he  intended  to  buy — an  estate  the  whole  of  which 
would  be  available  for  building.  Flight  v.  Booth  (2)  appHes ; 
also  Ashhurner  v.  Sewell  (3),  where  it  was  held  that  a  right  of 
way  over  part  of  the  property,  of  which  neither  vendor  nor 
purchaser  was  aware,  was  a  latent  defect  of  title  entitling  the 
vendor  to  rescind,  notwithstanding  a  compensation  clause  in 
the  contract.  In  re  Brewer  and  Hanhins'  Contract  (1)  is  dis- 
tinguishable, and  has  no  application  to  the  present  case.  There 
the  land  was  not  bought  for  building,  and  there  were  restrictive 
covenants  which  prevented  building  upon  it.  Here  the  property 
is  sold  subject  to  a  burden  which  was  not  disclosed,  and  which 
the  purchaser  cannot  remove,  so  that  it  renders  the  purpose 
for  which  he  bought  the  property,  namely,  building,  impossible. 
[They  were  stopped  by  the  Court.] 
A.  Tumour  Murray ,  in  reply. 

Collins  M.E.,  after  stating  the  description  of  the  property 
in  the  particulars  of  sale  and  reading  the  letter  of  August  5, 
1899,  continued : — The  purchaser  was  a  contractor,  and  it  was 
known  to  both  parties  here  that  he  was  not  buying  the  property 
for  the  purpose  of  residence,  but  with  the  view  of  developing 
it,  as  pointed  out  in  the  particulars,  for  building.  That  is 
apparent  from  the  letter  of  August  5,  and  also  from  the  words 
to  which  I  have  referred  in  the  particulars  of  sale.  The 
material  condition  embodied  in  the  contract  is  the  6th.  [His 
Lordship  read  conditions  6  and  7,  and  continued : — ]  Condi- 

(1)  80  L.  T.  127.  (2)  1  Bing.  N.  0.  370 ;  41  E.  E.  599. 

(3)  [1891]  3  Ch.  405. 
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Collins  M.E. 


tion  7  had  been  erased,  but  its  erasure  is  significant.  These  C.A. 
are  the  conditions  by  which  the  purchaser  was  bound,  and  1902 
with  the  letter  of  August  5  there  was  sent  to  him  a  small  plan  puckett  and 
which  shews  at  all  events  the  shape  and  proportions  of  the  pro-  contract 
perty.  The  purchaser  saw  that,  and  also  the  particulars  and 
conditions  of  sale  and  the  plan  which  was  upon  them,  and  he 
went  to  inspect  the  property.  He  examined  it,  and  then  came 
away  and  made  his  offer,  which  was  accepted.  It  now  turns 
out  that,  without  the  knowledge  of  the  vendors  and  without 
the  knowledge  of  the  purchaser  after  inspection,  there  runs 
across  the  property  an  underground  culvert.  When  we  look 
carefully  at  the  plan,  we  find  in  it  an  indication  of  a  ditch 
bordering  on  the  property  which  leaves  it  at  a  point  which  has 
been  marked  B,  and  goes  out  into  the  adjoining  land,  we  do 
not  know  where  ;  but  we  now  know  that  that  which  appeared 
to  be  a  dry  ditch  at  the  time  when  the  property  was  inspected 
by  the  purchaser  is  connected  with  this  culvert  passing  under 
the  property  and  taking  water  from  one  side  of  it  to  the  other. 
It  was  suggested  that  the  purchaser  ought  to  have  found  that 
out  by  inspection,  and,  if  by  any  reasonable  inspection  he  could 
have  found  it  out,  of  course  he  would  have  had  no  right  to 
complain. 

The  first  question,  therefore,  is  this  :  Was  it  contemplated  by 
the  parties  and  were  they  dealing  on  the  basis  that  the  land 
was  reasonably  capable  of  being  made  fit  for  building  purposes  ? 
I  think  it  is  perfectly  clear  that  both  parties  were  dealing  on 
that  basis. 

The  second  question  is,  Could  the  purchaser  by  reasonable  , 
inquiry  and  inspection  have  ascertained  the  existence  of  this 
culvert,  which  is  in  a  very  essential  way  a  drawback  to  the  use 
of  the  property  for  building  purposes  ?  The  evidence  on  this 
point  seems  to  me  to  be  really  all  one  way.  It  is  admitted 
that  the  vendors  themselves  knew  nothing  about  the  culvert. 
The  plans  when  carefully  examined  appear  to  me  to  give  no 
fair  indication  of  its  existence.  The  purchaser,  after  carefully 
going  over  the  property  with  the  vendors'  agent,  did  not  discover 
the  existence  of  this  culvert.  Unless  that  was  the  result  of  a 
want  of  ordinary  care  on  his  part,  he  is  entitled  to  say  that  he 
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Smith's 
contbaot, 
In  re. 

Collins  M.R. 


C.  A.  could  not  by  any  reasonable  inspection  have  discovered  it.  Is 
1902  this  culvert,  then,  such  a  substantial  defect  as  will  within  the 
PucKETT  AND  meaning  of  the  authorities  alter  the  nature  of  the  thing  which 
he  intended  to  buy,  and  oblige  him  to  take  (if  he  does  take  it)  a 
thing  essentially  different  from  that  which  he  agreed  to  take  ? 
Upon  that  I  think  the  law  is  clear,  and  it  is  well  stated  in 
Flight  V.  Booth  (1),  which  has  been  referred  to  by  my  brother 
Stirling,  and  has  been  adopted  in  the  text-books,  among  others 
in  Fry  on  Specific  Performance,  3rd  ed.  pp.  558.  In  that  case 
the  particulars  of  the  sale  of  leasehold  property  had  specified 
certain  restrictions  upon  the  use  of  the  property,  and  when  the 
lease  was  produced  it  appeared  that  the  statement  did  not 
accord  with  the  fact,  and  that  the  restriction  was  more  exten- 
sive, and  it  was  held  that  the  purchaser  was  entitled  to  rescind 
his  contract.  Tindal  C.J.,  in  giving  the  judgment  of  the  Court, 
said  (2) :  Where  the  misdescription,  although  not  proceed- 
ing from  fraud,  is  in  a  material  and  substantial .  point,  so 
far  affecting  the  subject-matter  of  the  contract  that  it  may 
reasonably  be  supposed,  that,  but  for  such  misdescription,  the 
purchaser  might  never  have  entered  into  the  contract  at  all,  in 
such  case  the  contract  is  avoided  altogether,  and  the  purchaser 
is  not  bound  to  resort  to  the  clause  of  compensation.  Under 
such  a  state  of  facts,  the  purchaser  may  be  considered  as  not 
having  purchased  the  thing  which  was  really  the  subject  of  the 
sale."  Here  the  misdescription  consists  in  the  representation 
in  the  particulars  that  the  property  has  a  valuable  prospective 
building  element,"  coupled  with  the  statement  in  the  letter  of 
, August  5  that  the  property  was  "suitable  for  development," 
and  **  there  are  no  restrictions  as  to  the  class  of  houses  to  be 
erected."  That  is  the  description  given  of  the  land ;  but  the 
fact  is  that  under  the  land  lies  this  covered  culvert  which  may 
take  flood-water  from  the  ditch,  which  was  dry  when  the  pur- 
chaser saw  it,  and  which,  of  course,  may  be  a  most  substantial 
drawback  to  the  value  of  a  building  estate.  There  is  evidence 
that  it  would  cost  500Z.  to  deal  with  the  culvert  in  such  a  way 
as  to  make  it  possible  to  use  the  land  for  such  building  as  was 
contemplated  by  both  parties.  Under  these  circumstances  the 
(1)  1  Bing.  N.  C.  370 ;  41  R.  R.  599.  (2)  1  Bing.  N.  C.  377. 
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learned  judge  has  held  that  the  vendors  have  not  shewn  a  good      C.  A. 
title  to  the  property  in  accordance  with  the  contract,  and  I  1902 
think  he  was  perfectly  right  in  so  deciding.    The  appeal  must  puckett  an© 
be  dismissed.  Oo™, 

In  re. 

Stieling  L.J.  I  am  of  the  same  opinion.  I  think  that 
condition  6,  on  which  the  vendors  rely,  does  not  avail  them  on 
the  present  occasion.  I  think  it  applies  only  to  such  matters 
as  might  be  discovered  by  an  inspection  of  the  property  with 
reasonable  care,  that  is,  an  inspection  of  the  property  itself,  and 
that  it  does  not  impose  upon  an  intending  purchaser  the  duty 
of  going  upon  adjoining  properties,  or  even  of  walking  along 
neighbouring  roads,  from  which  the  property  might  be  visible. 
That  being  so,  it  seems  to  me  that  the  question  which  remains 
is  not  really  one  of  title,  but  is  whether  the  case  falls  within 
the  rule  which  was  laid  down  by  Tindal  C.J.  in  Flight  v. 
Booth.  (1)  In  my  opinion,  seeing  that  the  property  was  plainly 
sold  to  the  purchaser  for  the  purpose  of  his  building  upon  it, 
the  case  does  fall  within  that  rule.  The  decision  in  In  re 
Brewer  and  Hanhins'  Contract  (2),  which  came  before  myself 
and  afterwards  before  the  Court  of  Appeal,  was  based  in  both 
Courts  on  the  particular  facts,  which  did  not  bring  the  case 
within  the  rule  in  Flight  v.  Booth.  (3)  One  material  difference 
between  that  case  and  the  present  is  that  there  it  was  niii'te 
clear  that  the  property  was  not  offered  for  building  purposes. 
I  think,  therefore,  that  the  appeal  must  be  dismissed. 

Cozens-Haedt  L.J.    I  agree. 

Sohcitors :  T.  Bur  ant ;  Hare  d  Co.,  for  March,  Clayton  <& 
Bear  son,  Manchester. 

(1)  1  Bing.  N.  C.  377.  (2)  80  L.  T.  127. 

(3)  1  Bing.  N.  C.  370;  41  R.  K.  599. 
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Vendor  and  Purchaser — Specific  Performance — Mistake — Sale  hy  Auction — 
Purchase  of  wrong  Lot, 

At  a  sale  by  auction  of  landed  property  the  defendant  purchased  one 
lot  by  mistake  for  another.  The  price  was  not  extravagant,  and  the 
mistake  was  solely  due  to  the  defendant's  own  carelessness : — 

Held,  no  defence  to  an  action  for  specific  performance. 


Semlle,  Malins  v.  Freeman,  (1836)  2  Keen,  25;  44  K.  K.  178,  is 
inconsistent  with  the  principle  of  Tamplin  y.  James,  (1880)  15  Ch.  D.  215. 

The  plaintiff,  Mrs.  Edith  Sarah  Van  Praagh,  widow,  was 
the  owner  of  a  freehold  house  situate  at  Frognal,  Hampstead, 
and  known  as  Saradith.  In  September,  1901,  this  property 
was  put  up  for  sale  by  auction,  but  it  was  bought  in  at  4500Z. 
On  November  18,  1901,  this  property  was  again  put  up  for 
sale  by  auction  by  Messrs.  Farebrother,  Ellis  &  Co.  They  also 
offered  for  sale  at  the  same  time  two  other  properties,  namely, 
an  estate  known  as  Parson's  Mead,  Ashtead,  and  No.  24,  Cullum 
Street,  in  the  City  of  London.  The  defendant,  who  was  a 
builder  of  Surbiton,  frequently  purchased  properties  by  auction 
with  a  view  to  develop  them.  His  attention  had  been  called 
to  the  particulars  of  Parson's  Mead,  Ashtead,  and,  after  going 
to  Ashtead  to  inspect  the  property,  he  resolved  to  bid  for  it. 
On  November  18  he  came  up  to  London  for  this  purpose 
and  attended  the  auction.  He  was  present  in  the  auction- 
room  at  the  commencement  of  the  sale,  and  took  a  seat  in 
the  second  or  third  row  from  the  front.  He  was  some- 
what deaf.  Affixed  to  the  auctioneer's  rostrum  was  a  large 
notice  stating  the  order  of  sale  to  be  as  follows :  "1.  Saradith, 
Hampstead ;  2.  Parson's  Mead,  Ashtead ;  3.  24,  Cullum  Street." 
There  were  also  distributed  about  the  sale-room  a  number  of 
smaller  printed  notices  to  the  same  effect.  The  auctioneer, 
Mr.  Breach,  on  entering  the  rostrum  began  by  stating  the 
order  in  which  he  would  offer  the  properties,  and  he  then 
proceeded  to  offer  the  Hampstead  property,  which  he  fully 
described.    The  defendant  bid  three  or  four  times  for  this 
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property,  and  it  was  ultimately  knocked  down  to  him  at  4500Z.  KEKEWICH 
Mr.  Breach  then  sent  his  clerk  to  the  defendant  to  obtain  his 

1902 


Van  Praagh 

V. 


name  and  address  for  the  purpose  of  fillmg  up  the  necessary  con- 
tract;  but  the  defendant  objected  that  he  had  not  purchased  the 
Hampstead  property,  but  had  purchased,  the  Ashtead  property.  Everidge 
The  clerk  then  informed  Mr.  Breach  that  the  defendant  denied 
having  bought  the  Hampstead  property ;  but  Mr.  Breach,  who 
had  proceeded  some  way  with  the  description  of  the  Ashtead 
property,  declined  to  interrupt  the  sale  of  that  property,  which 
was  ultimately  bought  in  at  16,000^.  Before  lot  3  was  offered 
the  defendant  had  an  interview  with  Mr.  Breach,  and  told  him 
that  he  had  made  a  mistake  and  believed  that  he  was  bidding 
for  the  Ashtead  property.  Mr.  Breach  replied  that  he  must 
hold  him  to  his  bargain,  and  requested  him  to  sign  the  contract. 
This  the  defendant  refused  to  do.  Accordingly  Mr.  Breach, 
before  leaving  the  rostrum,  signed  the  contract  as  agent  for  the 
defendant. 

The  contract  so  signed  contained  two  small  mistakes.  In 
the  first  place,  it  was  dated  October  17,  1901,  instead  of 
November  18,  1901.  This  mistake  was  due  to  the  circum- 
stance that  the  particulars  and  conditions  of  sale  had  been 
printed  with  a  view  to  a  sale  on  October  17,  1901,  which  was 
eventually  postponed  till  November  18,  and,  although  the  date 
was  altered  in  the  particulars,  the  original  date  had  by  inadver- 
tence been  allowed  to  remain  in  the  conditions  and  in  the 
printed  form  of  contract  annexed  thereto.  Secondly,  the 
Christian  names  of  the  vendor  were  filled  in  by  the  auctioneer 
in  the  wrong  order. 

The  defendant  having  repudiated  the  contract,  the  plaintiff 
commenced  this  action  for  specific  performance  and  damages. 

The  defendant  by  his  defence  resisted  the  action  on  the 
ground  of  mistake,  and  alleged  that  he  never  agreed  to  purchase 
the  Hampstead  property ;  he  also  pleaded  that  there  was  no 
memorandum  of  the  alleged  contract  sufficient  to  satisfy  the 
Statute  of  Frauds. 

Benshaw,  E.G.,  and  Frederic  Thompson ,  for  the  plaintiff. 
(1.)  An  auctioneer  at  the  time  of  the  sale  has  authority  to  sign 
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KEKEWICH  the  contract  both  for  the  vendor  and  for  the  purchaser : 
Emmerson  v.  Heelis  (1) ;  Sims  v.  Landray  (2) ;  Bell  v.  Balls.  (3) 
(2.)  The  plaintiff  is  entitled  to  specific  performance  notwith- 
standing the  mistake  of  the  purchaser,  where  the  mistake  is 
EvERiDGE.  not  induced  by  the  conduct  of  the  vendor,  but  is  due  to  his 
own  negligence.  The  case  most  against  the  plaintiff  on  this 
point  is  Malins  v.  Freeman  (4) ;  but  the  principle  of  that 
decision  has  not  been  fully  recognised  in  modern  cases.  In 
Tamplin  v.  James  (5)  James  L.J.  lays  it  down  that,  "if  a  man 
will  not  take  reasonable  care  to  ascertain  what  he  is  buying,  he 
must  take  the  consequences.  The  defence  on  the  ground  of 
mistake  cannot  be  sustained  "  ;  and  the  law  is  laid  down  in 
the  same  way  by  Kay  J.  in  Goddard  v.  Jeffreys.  (6)  Even 
insanity  is  not  a  defence  to  an  action  of  contract,  unless  the 
defendant  can  prove  that  the  insanity  was  known  to  the 
plaintiff :  Imperial  Loan  Co.  v.  Stone.  (7) 

Stewart-Smith,  E.G.,  and  Norman  Graig,  for  the  defendant. 
There  is  here  no  binding  contract.  The  defendant  thought  he 
was  buying  Blackacre  when,  in  fact,  he  was  buying  Whiteacre. 
There  was,  therefore,  no  consensus  ad  idem.  This  is  a  case  of 
fundamental  error,  which  nullifies  the  agreement.  This  question 
is  discussed  by  Sir  F.  Pollock  in  his  book  on  Contracts,  7th  ed. 
p.  474.  Dealing  with  error  as  to  the  subject-matter,  he  says 
there  may  be  fundamental  error  concerning  (a)  the  specific 
thing  (in  corpore),  or  {b)  as  to  kind,  quantity,  or  quality  of  the 
thing.  This  is  a  case  of  error  in  corpore.  In  such  a  case 
there  is  no  bargain  :  Kennedy  v.  Panama,  New  Zealand  and 
Australian  Boyal  Mail  Go.  (8),  per  Blackburn  J.;  Baffles  v. 
Wichelhaus  (9)  ;  and  see  Harris  v.  PepperelL  (10) 

Further,  there  was  no  sufficient  memorandum  of  agreement 
to  satisfy  the  Statute  of  Frauds  by  reason  of  the  mistake  in  the 
date  and  in  the  vendor's  name. 
As  to  the  authority  of  the  auctioneer,  it  is  not  suggested 

(1)  (1809)  2  Taunt.  38 ;  11  K.  E.        (5)  15  Ch.  D.  215,  221. 
620.  (6)  (1881)  30  W.  R.  269. 

(2)  [1894]  2  Ch.  318.  (7)  [1892]  1  Q.  B.  599. 

(3)  [1897]  1  Ch.  663.  (8)  (1867)  L.  R.  2  Q.  B.  580,  586-8. 

(4)  2  Keen,  25  ;  44  R.  R.  178.  (9)  (1864)  2  H.  &  C.  906. 
(10)  (1867)  L.  R.  5  Eq.  1. 


2  Ch.  CHANCERY  DIVISION.  269 

that  he  had  any  actual  authority,  and  we  submit  that  it  was  kekewich 
revoked  by  the  defendant  in  the  auction-room.  ^' 
In  Malins  v.  Freevian  (1)  it  was  not  necessary  to  decide  ^^^^ 


that  there  was  no  contract,  but  Lord  Langdale's  observations  ^'^^  Pbaagh 
are  in  favour  of  that  view.  There,  as  here,  the  defendant  was  Everidge. 
bidding  for  a  different  property.  Tamplin  v.  James  (2)  is  dis- 
tinguishable, because  in  that  case  the  defendant  was  bidding 
for  the  same  property,  but  the  mistake  was  as  to  the  area  of 
the  property,  and  there  was  also  gross  negligence  on  the  part 
of  the  defendant.  This  Court  will  not  assist  the  plaintiff  to 
take  advantage  of  the  defendant's  mistake  where  he  points  out 
the  mistake  to  the  plaintiff  as  soon  as  he  discovers  it :  Manser 
v.  Back  (3) ;  Webster  v.  Cecil,  (4)  There  is,  therefore,  no  ground 
for  specific  performance. 


Kekewich  J.,  after  discussing  the  evidence  and  saying  that 
he  had  no  reason  to  doubt  the  honesty  and  veracity  of  the 
defendant,  and  after  referring  to  the  precautions  taken  by  the 
auctioneer  to  prevent  any  mistake  as  to  the  order  of  sale, 
continued  as  follows : — The  defendant  made  an  extraordinary 
blunder,  which -can  only  be  explained  upon  the  theory  that  the 
idea  of  Ashtead  was  so  fixed  in  his  mind  that  he  could  not  think 
of  anything  else ;  but  he  did  in  fact  bid  for  the  Hampstead 
property,  and  it  was  eventually  knocked  down  to  him.  From 
that  moment  there  was  a  contract.  I  cannot  understand  the 
argument  that  there  was  no  contract.  The  case  of  Baffles  v. 
Wichelhaus  (5)  was  relied  on  as  establishing  that  there  might 
be  a  case  of  no  contract  for  want  of  consensus  ad  idem.  The 
ground  of  the  decision  in  that  case,  as  explained  by  Sir  F. 
Pollock  in  his  book  on  Contracts,  was  that  the  contract  which 
was  made  was  not  the  contract  which  was  sued  on,  and  there- 
fore was  not  a  contract  which  the  defendant  could  be  called 
upon  to  perform.    There  was  nevertheless  a  contract. 

There  being  then  a  contract  here,  can  there  be  any  doubt 
upon  the  authorities  that  the  auctioneer  was  authorized  to  sign 

(1)  2  Keen,  25  ;  44  R.  R.  178.  (3)  (1848)  6  Hare,  443,  448. 

(2)  15  Ch.  D.  215.  (4)  (1861)  30  Beav.  62. 

(5)  2  H.  &  C.  906. 
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KEKEWlCHthe  necessary  memorandum  on  behalf  of  the  purchaser?  It 
^'       would  be  a  waste  of  time  to  go  into  the  cases.    The  only  sug- 

1902 

gestion  is  that  the  authority  having  been  given,  and  referring 


^"^^^^  necessarily  to  the  time  when  the  highest  bid  was  given,  that 
EvEKiDGE.  could  be  revoked  at  any  time  afterwards.  But  it  is  from  that 
moment  that  the  authority  comes  into  operation,  and  it  would 
be  opening  a  wide  door  to  fraud  if  the  purchaser  could  be 
allowed  to  say  to  the  auctioneer  half  an  hour  or  an  hour  after 
the  sale,  I  revoke  my  authority  ;  you  must  not  sign  the  con- 
tract." That  is  entirely  contrary  to  principle.  Then  it  is  said 
that  there  is  no  sufficient  memorandum  within  the  Statute  of 
Prauds.  The  particulars  and  conditions  were  prepared  for  a 
sale  to  take  place  in  October,  and  the  sale  was  deferred,  and  by 
a  slip  the  wrong  date  was  left  in  the  contract.  That  is  not  a 
substantial  error,  and  cannot  prevent  this  from  being  a  good 
memorandum.  Then  by  another  slip  the  Christian  names  of 
the  vendor  were  transposed.  That  cannot  be  regarded  as 
having  any  importance. 

The  only  substantial  question  is  whether  this  defendant  is  to 
be  let  off  on  payment  of  damages,  or  whether  a  decree  of  specific 
performance  ought  to  be  made  against  him.  That  to  my  mind 
is  a  very  difficult  question.  According  to  the  view  expressed 
by  Lord  Langdale  in  Malins  v.  Freeman  (1),  it  seems  to  me 
that  the  defendant  would  clearly  be  entitled  to  escape  specific 
performance.  The  language  applied  by  the  learned  judge  to 
the  defendant  in  that  case  fits  this  defendant  admirably.  He 
says :  "  I  am  of  opinion  that  the  defendant  never  did  intend  to 
bid  for  the  estate.  He  was  hurried  and  inconsiderate,  and 
when  his  error  was  pointed  out  to  him,  he  was  not  so  prompt 
as  he  ought  to  have  been  in  declaring  it."  That,  of  course, 
cannot  be  said  here,  because  the  defendant  pointed  out  the 
mistake  immediately ;  but  the  words  hurried  and  incon- 
siderate "  seem  to  cover  this  case  exactly.  There  are,  however, 
a  great  many  subsequent  cases  in  which  a  somewhat  different 
view  of  the  law  has  been  expressed,  and  there  are  one  or  two 
to  which  I  think  it  necessary  to  refer.  The  first  is  the  case  of 
Tamjplin  v.  James  (2),  which  came  before  several  judges  whose 

(1)  2  Keen,  25,  35 ;  44  R.  R.  178.         "2)  15  Ch.  D.  215,  217,  221,  222. 
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views  are  entitled  to  very  great  respect.  It  came  in  the  first  KEKEWICH 
instance  before  Baggallay  L.J.,  sitting  for  Malins  V.-C,  and  it 

1902 

went  from  him  to  the  Court  of  Appeal,  consisting  of  James  L.  J.,  v^v^ 
Brett  L.J.,  and  Cotton  L.J.  In  that  case  there  was  clearly  a  ^'-^Pr-^^gh 
mistake  on  the  part  of  the  defendant  as  to  the  amount  of  the  Everidge. 
property  contracted  to  be  sold,  and  the  question  was  whether 
there  should  be  specific  performance  or  damages.  How  the 
Lords  Justices  applied  the  law  to  the  facts  of  that  particular  case 
is  immaterial,  but  I  cite  it  for  the  general  observations  which 
were  made.  Baggallay  L.J.  says  :  "It  is  doubtless  well  estab- 
lished that  a  Court  of  Equity  will  refuse  specific  performance  of 
an  agreement  when  the  defendant  has  entered  into  it  under  a 
mistake,  and  where  injustice  would  be  done  to  him  were  per- 
formance to  be  enforced."  With  great  respect  to  the  learned 
judge,  those  words  appear  to  me  to  raise  almost  more  questions 
than  they  solve,  because  it  is  extremely  hard  to  know  what 
would  be  doing  injustice  to  the  defendant.  Cotton  L.J.  says  : 
"  I  will  not  attempt  to  define  the  cases  in  which  the  Court  will 
refuse  specific  performance  on  the  ground  of  mistake.  The 
circumstances  of  each  case  have  to  be  considered " ;  and 
James  L.J.  says  :  "  Perhaps  some  of  the  cases  on  this  subject 
go  too  far,"  i.e.,  too  far  in  the  defendant's  favour,  "  but  for  the 
most  part  the  cases  where  a  defendant  has  escaped  on  the 
ground  of  a  mistake  not  contributed  to  by  the  plaintiff,  have 
been  cases  where  a  hardship  amounting  to  injustice  would  have 
been  inflicted  upon  him  by  holding  him  to  his  bargain,  and  it 
was  unreasonable  to  hold  him  to  it."  There  we  get  a  little 
comment  on  what  Baggallay  L.J.  meant  by  injustice  being  done 
to  the  defendant.  Suppose  this  gentleman  had  been  saddled 
with  a  residential  estate  requiring  considerable  expenditure,  and 
one  incapable  of  being  used  for  the  purpose  for  which  he 
wanted  it,  and  suppose  that  he  could  not  reside  there  himself 
and  might  find  it  difficult  to  let  it.  That  might  be  a  case  of 
hardship.  It  is  very  difficult  to  say  whether  it  would  be 
so  or  not. 

The  next  case  to  which  I  desire  to  refer  is  the  case  of  Goddard 
V.  Jeffreys  (1),  which  was  before  Kay  J.    There  the  learned 
{1)  30  W.  R.  2G9,  270. 
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KEKEWICH  judge  lays  down  the  law  as  follows :  "  Speaking  generally,  I 
understand  the  rule  to  be  this,  that  the  purchaser  may  escape 

1902  •  .  ... 

from  his  bargain  on  the  ground  of  mistake,  if  it  was  a  mistake 


Yan  Praagh  which  the  vendors  contributed :  that  is,  in  other  words,  if 
EvEEiDGE.  he  was  misled  by  any  act  of  the  vendors ;  but  if  he  was  not 
misled  by  any  act  of  the  vendors,  if  the  mistake  was  entirely 
his  own,  then  the  Court  ought  not  to  let  him  off  his  bargain  on 
the  ground  of  mistake  made  by  himself  solely,  unless  the  case 
is  one  of  considerable  harshness  and  hardship."  That  is 
putting  in  different  language  what  was  said  by  James  L.J.  in 
TampUn  v.  James.  (1)  I  now  turn  to  the  last  edition  of  Fry 
on  Specific  Performance.  The  learned  author  refers  to  many 
of  the  cases  on  this  subject,  and  quotes  at  considerable  length 
the  judgments  in  Tamplin  v.  James  (1),  and  then  he  adds  this 
(pi.  765) :  "  Indeed,  it  seems  on  general  principles  clear  that  one 
party  to  a  contract  can  never  defend  himself  against  it  by  setting 
up  a  misunderstanding  on  his  part  as  to  the  real  meaning 
and  effect  of  the  contract,  or  any  of  the  terms  in  which  it  is 
expressed.  To  permit  such  a  defence  would  be  to  open  the 
door  to  perjury  and  to  destroy  the  security  of  contracts." 
Now,  in  this  case  the  evidence  shews  that  the  blunder  was 
entirely  the  defendant's  own ;  there  was  nothing  whatever  on 
the  part  of  the  vendor  to  induce  the  blunder.  Therefore  we 
get  rid  of  that  objection  to  specific  performance.  There  was 
no  contributory  negHgence  by  the  vendor.  Then  is  there  any 
hardship  amounting  to  injustice  in  keeping  the  defendant  to 
his  contract  ?  I  do  not  think  there  is.  I  have  evidence  that 
this  property  may  be  used  in  the  way  in  which  the  defendant 
intended  to  use  the  Ashtead  property.  It  is  his  business  to 
buy  and  develop  estates,  and  there  is  no  reason  why  having 
bought  this  he  should  not  develop  it.  He  has  bought  it  at  a 
price  which  it  is  true  had  not  been  reached  before,  and  perhaps 
would  not  have  been  reached  on  this  occasion  but  for  the 
amount  which  he  himself  bid  for  it.  Still  it  was  not  an  extra- 
vagant price.  I  do  not  see  any  hardship.  I  do  not  doubt  the 
honesty  of  this  gentleman  in  saying  that  he  made  a  blunder, 
yet,  on  the  general  principles  referred  to  by  Sir  Edward  Fry,  to 

(1)  15  Ch.  D.  215. 
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permit  such  a  defence  would  be  to  open  the  door  to  perjury  kekewich 
and  destroy  the  security  of  contracts.    If  the  Court  reheves 
this  gentleman  who  honestly  confesses  his  blunder  from  per- 
forming  his  contract,  that  would  be  inviting  some  one  else  to  Pbaagh 
come  here  dishonestly  to  get  off  his  bargain.    It  seems  to  me  Everidge. 
that  the  defendant  has  entered  into  a  contract  from  which  he 
is  not  entitled  to  be  relieved,  and  that  there  must  be  judgment 
for  specific  performance. 

But  if  specific  performance  were  refused,  the  defendant 
would  be  liable  in  damages.  While,  therefore,  I  have  the 
materials  before  me  and  the  evidence  is  fresh  in  my  mind,  I 
think  it  best,  in  case  the  defendant  should  be  advised  to  take 
the  opinion  of  another  Court,  that  I  should  say  what  I  think 
about  the  damages.  One  thing  the  defendant  must  certainly 
pay,  and  that  is  the  expenses  of  another  auction.  Besides 
that,  there  is  the  depreciation  of  the  property.  That  is 
extremely  difficult  to  calculate,  because  the  defendant  was 
the  only  bidder  at  this  sale  who  went  up  to  near  the  price  at 
which  the  property  was  knocked  down.  There  had  been  a 
failure  before,  and,  although  the  price  ran  up  to  4500Z.,  I 
think  I  must  take  it  that  that  price  would  not  have  been 
reached  in  any  other  way.  Having  regard  to  the  previous 
failure  to  sell  this  property,  I  must  take  it  that  the  property 
was  not  worth  that  sum.  The  difficulty  is  to  estimate  by  how 
much  the  value  of  the  property  is  decreased  by  the  defendant's 
repudiation.  The  only  real  way  to  ascertain  that  is  by  putting 
up  the  property  for  sale  by  auction  again.  I  can  only  arrive  at 
the  amount  in  the  roughest  possible  way.  I  think  that  if  I  say 
that  the  defendant's  repudiation  has  prejudiced  the  vendor  to 
the  extent  of  250^.,  I  shall  be  giving  her  quite  as  much  as  she 
is  entitled  to  on  that  head.  Upon  the  evidence  before  me,  I 
assess  the  costs  of  a  fresh  auction  at  150/.  Therefore,  if  I  were 
to  refuse  specific  performance  I  should  give  the  plaintiff  400/. 
damages.  In  either  case  the  plaintiff  will  have  the  costs  of 
the  action. 


Solicitors:  Law  d:  Worssam ;  Edward  Chester. 

H.  B.  H. 
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In  re  LEGH'S  SETTLED  ESTATE. 


1902 


[1900    L.  1035.] 


May  27.      Settled  Estate — Ca'pitdl  Moneys — Bebuilding  principal  Mansion-house — Dry- 


rot —  Salvage — General  Jurisdiction  of  Court — Incumbrance  affecting 
Settled  Land — Expense  of  Sewering,  cfec,  new  Streets — Settled  Land  Acty 
1882  (45  &  46  Vict.  c.  38),  s.  21,  sub-s.  (ii.') ;  s.  25— Settled  Land  Act,  1890 
(53  &  54  Vict.  c.  69),  s.  13,  suh-s.  {iu.). 

Where  the  principal  mansion-house  on  settled  land  had  become  infested 
with  dry-rot,  and  expense  to  a  large  amount  had  to  be  incurred  in 
rebuilding  portions  of  the  house  in  order  to  save  the  whole  from  destruc- 
tion, the  Court  allowed  the  application  of  capital  money  in  the  rebuilding 
to  the  extent  of  one-half  of  the  annual  rental  of  the  settled  land  under 
s.  13,  sub-s.  (iv.),  of  the  Settled  Land  Act,  1890,  but  declined  to  exercise 
its  general  jurisdiction  by  allowing  the  balance  of  the  amount  as  being 
expenditure  in  the  nature  of  salvage. 

Expenses  incurred  by  a  local  authority  in  sewering,  paving,  and  flagging 
new  streets  on  settled  land  were  charged  under  statutory  powers  on  the 
land,  and  made  payable,  together  with  interest  thereon,  by  instalments  : — 

Held,  that  the  expenses  so  charged  constituted  an  incumbrance  affecting 
settled  land  payable  out  of  capital  moneys  under  s.  21,  sub-s.  (ii.)  of  the 
Settled  Land  Act,  1882 ;  and  that  out  of  capital  moneys  the  tenant  for 
life  was  entitled  to  repayment  of  such  portion  of  past  instalments  paid  by 
him  as  represented  capital,  and  the  trustees  ought  to  pay  the  corresponding 
portion  of  the  remaining  instalments. 


Adjouened  Summons. 

Under  and  by  virtue  of  indentures  of  settlement  dated 
September  4,  1862,  and  April  15,  1865,  certain  estates  in  the 
counties  of  Chester  and  Lancaster  stood  limited  to  the  use  of 
the  applicant  Henry  Martin  Cornwall  Legh  and  his  assigns  for 
his  life  without  impeachment  of  waste,  with  remainder  to  his 
first  and  every  other  son  successively  in  tail  male,  with 
remainder  to  Herbert  Cornwall  Legh  and  his  assigns  for  his 
life  without  impeachment  of  waste,  with  remainder  to  his  first 
and  every  other  son  in  tail  male,  with  remainder  to  Sydney 
Cornwall  Legh  in  tail  male.  The  applicant  and  Herbert  C. 
Legh  had  been  respectively  married  for  many  years,  but  there 
was  no  issue  of  either  marriage.  A  power  of  sale  was  vested 
in  the  trustees,  and  the  proceeds  of  any  sale  were  directed  to 
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be  laid  out  in  the  purchase  of  lands  in  fee  simple  to  be  held  on  kekewich 
the  same  limitations  as  the  settled  estates. 

There  were  capital  moneys  in  the  hands  of  the  trustees 
representing  the  proceeds  of  sale  of  part  of  the  settled  land,  settled 
and  by  the  original  summons  the  applicant  Henry  Martin  C.  Estate, 

Legh,  as  legal  tenant  for  hfe,  asked  that  the  trustees  might  be   * 

directed  to  apply  out  of  the  capital  moneys  in  their  hands 
(a)  the  sum  of  1173Z.  19s.  for  instalments  paid  or  payable  to  the 
corporation  of  Manchester  in  respect  of  expenses  incurred  in 
sewering,  paving,  and  flagging  new  streets  on  a  part  of  the 
settled  land  for  the  purpose  of  improving  and  developing  the 
same  as  a  building  estate,  and  {b)  the  sum  of  1260Z.,  or  such 
further  or  other  sum  as  might  be  found  necessary,  for  taking 
down,  rebuilding,  and  reconstructing  such  external  and  internal 
walls  and  other  portions  of  High  Legh  Hall,  the  principal 
mansion-house  on  the  settled  estates,  as  might  be  found 
necessary  to  be  taken  down  and  rebuilt  or  reconstructed. 

It  appeared  that  the  expenses  in  question  in  respect  of  street 
works  had,  under  the  powers  of  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  and  the  Manchester  General  Improve- 
ment Act,  1851  (14  &  15  Vict.  c.  cxix.),  been  charged  by  the 
corporation  of  Manchester  on  part  of  the  settled  land,  and  that 
the  repayment  to  the  corporation  was  extended  over  a  period 
of  five  or  more  years,  with  interest  at  5Z.  per  cent,  per  annum 
on  the  balance  for  the  time  being  remaining  unpaid.  The 
sum  of  805/.  175.  2d.  had  been  paid  or  advanced  by  the  appli- 
cant as  "  owner"  under  the  Acts  out  of  his  own  moneys,  and 
the  sum  of  368Z.  Is,  10d»  still  remained  due.  At  the  time 
when  the  works  were  executed  there  was  no  capital  money 
in  the  hands  of  the  trustees,  and  no  scheme  was  approved 
by  them. 

With  reference  to  the  mansion-house,  it  appeared  that  the 
house,  which  was  originally  built  in  1786,  was  so  infested 
with  dry-rot  that  it  had  been  necessary  to  take  down  and 
rebuild  a  considerable  part  of  the  outside  walls  and  also 
some  interior  walls,  and  to  take  away  all  infected  floors,  doors, 
and  other  woodwork  and  construct  new  works  in  their  place. 
There  was  an  affidavit  by  a  surveyor  who  stated  that  1260Z. 
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KEKEWIOH  was  the  estimated  cost  of  the  work  which,  so  far  as  he  had 
then  been  able  to  discover,  was  necessitated  by  the  outbreak  of 

1902 

dry-rot,  but  that  he  could  not  give  a  final  estimate  of  the 
Settled  extent  of  the  damage  caused  by  the  dry-rot  or  of  the  rebuilding 
Estate,  necessitated  thereby  until  the  portions  of  the  house  already 
  known  to  be  infested  had  been  removed  and  further  examination 

could  be  made. 

No  prehminary  scheme  had  been  submitted  to  the  trustees 
before  the  commencement  of  the  work,  but  as  soon  as  the 
surveyor's  report  was  obtained  it  was  submitted  to  and  approved 
by  the  trustees. 

The  original  summons  was  adjourned  into  Court,  and  came 
on  for  hearing  on  July  21,  1900. 

Mulligan,  K.C.,  and  B.  J.  A.  Morrison,  for  the  applicant. 
The  expenses  of  sewering,  paving,  and  flagging  the  new  streets 
were  incurred  in  respect  of  improvements  authorized  by  s.  25, 
sub-s.  (xvii.),  of  the  Settled  Land  Act,  1882,  and  constitute 
a  charge  upon  the  total  ownership  of  the  land  :  Birmingham 
Corpora  tio?i  v.  Baker,  (1)  They  therefore  are  an  **  incumbrance 
affecting  the  settled  land  "  within  the  meaning  of  s.  21,  sub- 
s.  (ii.),  of  the  Settled  Land  Act,  1882,  and  it  can  make  no 
difference  that  the  money  is  payable  by  instalments.  The 
charge  is  not  a  rent-charge  within  s.  1  of  the  Settled  Land 
Act,  1887,  and  the  decisions  thereunder. 

The  works  done  to  the  mansion-house  were  absolutely 
necessary  to  save  the  house  from  destruction,  and  they  there- 
fore amount  to  a  "  rebuilding  "  within  s.  13,  sub-s.  (iv.),  of  the 
Settled  Land  Act,  1890.  In  In  re  Lord  Gerard's  Settled 
Estate  (2)  A.  L.  Smith  L.J.  said  that  he  thought  the 
sub-section  might  be  read,  "  The  rebuilding  of  the  principal 
mansion-house  or  part  of  the  principal  mansion-house  "  on  the 
settled  land,  and  added,  "  by  that  I  mean,  assuming  a  wing 
was  burnt  down  or  assuming  a  part  was  blown  down  by  storm 
or  tempest,  I  should  think  it  would  be  a  wrong  construction  to 
put  on  this  sub-section  that,  unless  it  was  all  blown  down  or 
all  burnt,  you  could  not  apply  capital  money  to  the  parts 

(1)  (1881)  17  Ch.  D.  782.  (2)  [1893]  3  Ch.  252,  267. 
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which  were.'*    In  In  re  Walker's  Settled  Estate  (1)  North  J.  KEKEWICH 
said  that  rebuilding  was  a  question  of  fact  in  each  particular 
case,  and  that  there  must  be  a  substantial  rebuilding.    The  «^y^ 
works  done  here  amount  to  that,  and  are  clearly  much  more  set?led 
than  structural  alterations  and  repairs,  so  that  the  observations  "^j^^™ 

of  Chitty  J.  in  Li  re  De  Teissier's  Settled  Estates  (2)  are  not   

applicable. 

L,  F.  Potts,  for  the  trustees.  It  is  doubtful  whether  the 
tenant  for  life  is  entitled  to  be  repaid  the  past  instalments 
which  he  has  paid  to  the  corporation.  In  Li  re  Dalison's 
Settled  Estate  (3)  the  Court  refused  to  sanction  repayment  to 
the  tenant  for  life  of  past  instalments  of  a  rent-charge  created 
under  the  Improvement  of  Land  Act,  1864.  It  is  clear  that  he 
cannot  be  entitled  to  have  paid  to  him  out  of  capital  moneys 
any  part  of  the  instalments  which  represent  interest. 

B,  J.  A,  Morrison,  for  the  remaindermen. 


Kekewich  J.  I  sanction  repayment  by  the  trustees  to  the 
tenant  for  life  of  so  much  of  the  instalments  under  sub-head  {a) 
of  the  first  paragraph  of  the  summons  as  represents  payments 
of  capital,  and  I  authorize  the  trustees  to  pay  off  the  remaining 
sums  due  to  the  corporation  of  Manchester  to  the  extent  of 
capital  only.  I  do  not  allow  interest  in  either  case.  The  rest 
of  the  summons  must  stand  over  generally,  as  I  think  it  is 
better  not  to  make  an  order  until  the  completion  of  the 
necessary  work.    There  will  be  liberty  to  restore. 

The  necessary  work  on  the  mansion-house  being  completed, 
the  application  again  came  on  for  hearing  on  May  27,  1902. 
The  summons  as  amended  asked  that  the  sum  of  17,109^.  75.  dd. 
might  be  applied  out  of  capital  moneys  in  the  hands  of  the 
trustees  for  the  taking  down,  rebuilding,  and  reconstruction  of 
the  mansion-house. 

The  damage  caused  to  the  mansion-house  by  the  dry-rot  had 
proved  to  be  very  much  more  extensive  than  had  been  antici- 
pated, and  when  some  of  the  infected  parts  had  been  removed, 

(1)  [1894]  1  Ch.  189.  (2)  [1893]  1  Ch.  153. 

(3)  [1892]  3  Ch.  522. 
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KEKEWlCHit  appeared,  on  the  further  investigation  which  was  then 
^^^^      rendered  possible,  that  the  only  way  to  eradicate  the  dry-rot 
v-v^      and  save  the  house  from  becoming  ruinous  was  to  reconstruct 
SETTLED    ^  ^^^y  considerable  portion  of  the  premises  with  entirely  new 
^1^^^^'    materials.    Accordingly,  a  large  portion  of  the  outer  walls 

  had  been  rebuilt  and  also  portions  of  interior  walls,  and  nearly 

the  whole  of  the  ground  floor  was  relaid,  and  the  earth  under 
it  excavated  to  a  depth  of  from  one  to  three  feet,  the  surface 
being  then  concreted,  new  sleeper  walls  built,  and  thorough 
ventilation  provided.  On  the  first  and  second  floors  many  of 
the  rooms  had  to  be  entirely  or  in  part  provided  with  new 
floors,  and  it  was  also  necessary  to  reconstruct  a  great  part  of 
the  roof. 

The  above-mentioned  works  were  necessary  in  order  to 
prevent  the  further  spread  of  the  dry-rot,  and  to  preserve  the 
mansion-house  from  destruction.  At  the  same  time  certain 
additions  and  improvements  were  executed  at  a  cost  of 
1962Z.  165.  3d.,  this  sum  being  included  in  the  17,109Z.  7s.  Sd. 
claimed  by  the  summons. 

It  had  not  been  possible  to  draw  up  and  submit  to  the 
trustees  any  complete  scheme  or  estimate  of  the  work  required 
to  be  executed ;  but  as  the  work  was  proceeded  with  the 
trustees  were  from  time  to  time  informed  of  what  was  being 
done,  and  they  had  signified  their  approval  thereof. 

The  amount  of  capital  moneys  in  the  hands  of  the  trustees 
was  18,343L  lis.  Sd.,  and  the  annual  rental  of  the  settled  estates 
was  22,153/.  135.  Id. 

Mulligan,  K.G.,  and  B.  J.  A.  Morrison,  for  the  applicant. 
It  is  submitted  that  the  mansion-house  has  been  rebuilt  to  an 
extent  sufficient  to  constitute  a  "  rebuilding  "  within  s.  13, 
sub-s.  (iv.),  of  the  Settled  Land  Act,  1890,  and  therefore  a 
sum  not  exceeding  one-half  of  the  annual  rental  of  the  settled 
land  can  be  applied  in  defraying  the  cost  of  the  rebuilding. 

The  capital  moneys  in  the  hands  of  the  trustees  have  arisen 
from  the  sale  of  land,  and  under  the  settlement  are  directed  to  be 
laid  out  in  the  purchase  of  land.  The  case  is  therefore  within 
the  principle  of  Drake  v.  Trefusis  (1),  where  it  was  held  that 
(1)  (1875)  L.  R.  10  Oh.  364. 
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the  erection  of  farm-houses,  cottages,  and  other  buildings  on  kekewich 
the  settled  land  was  the  equivalent  of  a  purchase  of  land. 
The  Court,  therefore,  can  allow  the  whole  expenditure  of  ^^^^ 
17,109Z.  75.  Sd.,  if  satisfied  that  it  was  beneficial  to  the  estate.  settled 

But,  further,  inasmuch  as  this  mansion-house  has  been  Estate, 

practically  saved  from  total  destruction  by  dry-rot,  the  doctrine   

of  salvage  is  applicable,  and  the  Court  under  its  general 
jurisdiction  (which  is  unaffected  by  the  Settled  Land  Acts)  can, 
in  addition  to  the  11,076L,  allow  the  rest  of  the  expenditure, 
that  is  to  say,  the  total  sum  claimed,  less  the  sum  of 
19621.  16s,  dd,,  which  was  expended  on  additional  improve- 
ments :  see  In  re  Montagu  (1),  In  re  Hawker* s  Settled  Estates  (2), 
and  In  re  Willis,  (3) 

L.  F.  Fotts,  for  the  trustees,  adopted  the  same  arguments. 

B.  J,  A.  Morrison,  for  the  remaindermen,  consented  to  the 
application. 

Kekewich  J.  This  case  raises  an  entirely  new  point,  which 
is  deserving  of  attention.  The  mansion-house  on  this  settled 
estate,  which  is  of  considerable  magnitude,  was  affected  with 
dry-rot,  and  it  was  impossible  to  ascertain  for  some  time  how 
far  the  dry-rot  had  extended,  and  as,  according  to  my  experience, 
always  happens,  when  it  is  not  possible  to  ascertain  the  extent 
of  such  damage,  it  was  afterwards  found  to  be  much  larger 
than  any  one  anticipated.  The  result  has  been  that  the 
mansion-house  has  been  really  rebuilt.  Of  course,  it  is  not  to 
be  left  out  of  sight  that  some  additions  have  been  made  and 
modern  improvements  introduced,  but  there  has  been  a  hew 
mansion  constructed.  It  includes  work  which  is  known  in 
shipping  cases  as  new  for  old."  An  allowance  is  always 
made  in  estimating  the  value  of  work  on  a  ship  for  the  fact 
that  new  work  is  substituted  for  old,  and  that  thus  to  the 
extent  of  the  new  work  the  ship  when  repaired  is  much  better 
than  it  was  before.  So  it  is  here.  The  house  has  been  really 
rebuilt  throughout.  Supposing  the  Settled  Land  Act  of  1890 
had  not  been  passed,  the  difficulty  in  the  way  of  applying 

(1)  [1897]  2  Ch.  8.  (2)  (1897)  66  L.  J.  (Ch.)  341. 

(3)  [1902]  i  Ch.  15. 
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KEKEWICH  capital  money  to  recoup  this  expenditure  might  have  proved 
insuperable.    I  need  say  no  more,  because  the  Act  of  1890 
has  enabled  the  Court  to  give  its  sanction  to  capital  money 
Settled    ^^^^S  applied  for  certain  things  as  improvements  under  the 
Estate,    Act  of  1882,  and  to  include  in  them  "  the  rebuilding  of  the 

 '      principal  mansion-house  on  the  settled  land."    It  is  also 

immaterial  to  consider  the  details  of  the  rebuilding,  and  how 
far  partial  rebuilding  is  really  equivalent  to  rebuilding.  It 
is  extremely  difficult  to  draw  the  line  and  lay  down  any  rule. 
I  am  satisfied  that  there  was  of  necessity  a  rebuilding  of  the 
mansion-house.  Therefore,  if  the  Act  contained  simply  the 
provision  which  I  have  mentioned,  I  should  consent  to  some 
expenditure  on  that  rebuilding  being  repaid  out  of  capital 
moneys  in  the  hands  of  the  trustees.  But  the  Act  goes  on  to 
say,  "provided  that  the  sum  to  be  applied  under  this  sub- 
section shall  not  exceed  one-half  of  the  annual  rental  of  the 
settled  land."  Taking  the  annual  rental  of  the  settled  land 
here  as  22,153Z.,  one-half  of  that  is  11,076Z.  I  am  satisfied  by 
the  evidence  that  the  sum  of  11,076Z.  has  been  expended,  and, 
therefore,  I  can  at  once  consent  to  that  total  sum  without 
going  into  minute  figures.  But  then  the  evidence  shews  that 
17,109Z.  75.  M.  has  been  expended,  less  1962?.  16s.  3d.  included 
in  that  total,  and  asked  for  in  respect  of  different  matters. 
If  I  can  only  allow  11,076Z.,  the  result  will  be  that  the  tenant 
for  life  will  have  contributed  out  of  income  something  like 
6000Z.  himself.  It  is  insisted  on  behalf  of  the  tenant  for  life 
that,  though  I  cannot  give  him  the  whole  sum  under  the 
Act,  I  can  give  him  the  rest— that  is,  the  6000Z.  under  the 
head  of  salvage.  Now,  the  Court  has  gone  very  far  in  some 
cases  in  allowing  money  to  be  expended  by  way  of  salvage, 
which  really  means  preservation — that  is,  preserving  the  thing 
in  question  from  becoming  nothing  and  being  destroyed.  I 
am  asked  under  that  head  to  sanction  this  further  expendi- 
ture, but  I  do  not  see  my  way  to  do  that.  The  Courts  have 
again  and  again  been  exceeding  careful  in  applying  the  principle 
of  salvage ;  judges  have  applied  it  where  they  thought  it  ought 
clearly  to  be  applied ;  but  the  judges  have  all,  including  myself, 
considered  that  applications  based  upon  that  doctrine  must  be 


2  Ch. 


CHANCEEY  DIVISION. 


281 


1902 

Legh's 
Settled 


Rooked  at  with  scrupulous  care.    It  seems  to  rae  that  to  extend  kekewich 
the  application  of  the  principle  to  a  case  of  this  kind  would  be 
to  carry  it  to  a  novel  and  dangerous  extent.    There  is  much 
plausibility  in  the  view  put  forward  by  this  tenant  for  life,  and 
I  sympathise  with  him  entirely ;  it  is  very  hard  that  he  should  Estate, 

In  T6. 

'have  had  to  rebuild  the  house  out  of  his  own  income.    But  of   ' 

•course  the  house  which  has  now  been  erected  is  a  different 
house  from  that  which  stood  there  before.  I  have  no  doubt, 
because  I  am  entitled  to  take  cognizance  of  such  things,  that  it 
is  a  very  much  improved  mansion-house,  modern,  and  much 
more  convenient,  more  valuable,  and  more  suitable  for  letting 
purposes.  But  it  is  impossible  for  any  one,  judge  or  other,  to  say. 
So  much  of  this  money  has  been  expended  on  salvage,  and 
so  much  on  improvements."  What  the  tenant  for  life  wants 
me  to  do  is  to  allow  him  as  much  as  I  can  under  the  Act  of 
1890,  and  then  allow  the  rest  as  salvage.  Would  it  be  possible 
for  me  to  allow  this  as  salvage  alone  for  the  whole  ?  It  would 
be  necessary  to  go  into  it  with  extreme  care  in  order  to  say 
how  much  had  been  expended  in  preserving  the  mansion-house — 
that  is,  in  taking  care  that  there  should  be  a  mansion-house  on 
the  settled  land.  It  would  be  impossible  for  me  to  do  that. 
It  is  still  more  impossible  to  find  out  how  much  of  this  money 
has  been  expended  in  salvage  proper.  I  think  I  should  be 
making  a  precedent  going  far  beyond  anything  that  the  Court 
has  yet  done,  if  I  were  to  say  that  the  tenant  for  life  can  be 
allowed  this  expenditure  as  salvage.  And  I  say  so  particularly 
because  it  is  impossible  to  discriminate  between  what  has  been 
spent  on  salvage  and  what  has  not. 

[His  Lordship  accordingly  made  an  order  allowing  the  appH- 
cation  of  11,076Z.  out  of  the  capital  moneys  in  the  hands  of  the 
trustees.] 

Solicitors :  Fhilpot  dc  Morrell,  for  Fotts,  Potts      Gardner , 
'Chester, 

C.  C.  M.  D. 


ToL.  II.  1902. 
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I  BYENE  J.  WALTEK  V.  ASHTON. 

1902 

[1902    W.  822.1 

March  18,  20. 

Injunction — Unauthorized  use  of  Name — Holding  out  as  Partner — Misrepre- 
sentation— Reasonable  Frohahility  of  Risk  and  Liability. 

A  dealer  in  cycles  having  advertised  his  goods  in  a  manner  which 
satisfied  the  Court  that  he  intended  the  public  to  believe  that  the  pro- 
prietors of  The  Times  newspaper  were  either  the  vendors,  for  whom  he 
acted  as  manager,  or  partners  or  in  some  way  responsibly  connected  witb 
the  sale  of  "  Times  "  cycles  : — 

Eeld,  on  the  authority  of  Routh  v.  Webster^  (1847)  10  Beav.  561,  that 
as  the  plaintiffs,  the  proprietors  of  TJie  Times,  were  exposed  to  some  risk 
and  liability  by  the  unauthorized  use  of  the  name  of  their  newspaper  by 
the  defendant,  and  that  as  there  was  a  reasonable  probability  of  The 
Times  being  exposed  to  litigation,  and  possibly  being  made  responsible^ 
had  the  plaintiffs  not  taken  steps  to  disconnect  the  name  of  their  news- 
paper from  the  advertisement  and  circulars  issued  by  the  defendant,  an 
interim  injunction  ought  to  be  granted  restraining  the  defendant  from 
in  any  way  representing  that  the  cycles  offered  by  him  for  sale  were  in? 
fact  offered  for  sale  by  the  plaintiffs,  or  that  he  was  carrying  on  business- 
as  a  department  of  The  Times,  or  in  any  way  holding  out  The  Times  to  be- 
the  owners  of  or  connected  with  his  business. 

Principles  on  which  injunctions  are  granted  in  cases  of  this  nature- 
discussed. 

Motion. 

This  action  was  brought  by  the  plaintiff,  on  behalf  of  himself 
and  all  other  the  proprietors  of  The  Times  newspaper,  to- 
restrain  the  defendant  from  advertising  the  sale  of  his  cycles  in 
such  a  way  as  to  suggest  or  represent  that  he  was  carrying  on 
business  as  a  department  of,  or  in  connection  with.  The  Times. 
An  application  was  now  made  for  an  interim  injunction 
restraining  the  defendant,  his  manager,  servants,  and  agents^ 
*'  from  publishing  advertisements  and  issuing  or  distributing 
circulars  or  letters  containing  statements  asserting  or  sug- 
gesting that  cycles  offered  by  him  for  sale  are  in  fact  offered 
for  sale  by  the  proprietors  of  The  Times  newspaper,  and  from 
representing  that  he  is  carrying  on  business  as  a  department 
of  or  in  connection  with  The  Times,  or  in  any  way  holding  out 
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The  Times  newspaper,  or  the  proprietors  thereof,  to  be  the 
owners  of  his  business." 

The  circumstances  in  which  the  appHcation  was  made  were 
shortly  as  follows  :  For  some  time  past  the  proprietors  of  The 
Times  had  been  in  the  habit  of  issuing  literary  productions  to 
be  purchased  by  instalments,  and  amongst  other  works  so 
issued  were  the  Encyclopaedia  Britannica,"  the  "  Century 
Dictionary,"  and  "  The  Times  Atlas."  A  circular  announcing 
the  sale  of  these  works  was  sent  out  to  persons  likely  to  buy,  and 
with  the  circulars  were  inclosed  envelopes  for  reply.  These 
circulars,  which  were  type-written  on  thin  paper,  were  headed, 
in  old  English  letters,  "  The  Times and  were  signed  at  the 
foot,  "  Yours  faithfully,  the  Manager."  The  envelopes  inclosed, 
which  were  generally  of  a  pale  green  colour,  had  the  address 
printed  on  them  to  "  The  Manager,  The  Times y  Printing  House 
Square." 

It  appeared  that  the  defendant  had  some  time  since  devised 
a  scheme  for  selling  bicycles  by  instalments,  but  giving  imme- 
diate delivery  of  the  bicycles  in  a  similar  way  to  that  in  which 
The  Times  had  sold  the  "  Encyclopaedia  Britannica " ;  and 
accordingly  he  associated  himself  with  the  Daily  Express 
newspaper,  and  advertised  his  cycles  in  that  paper,  and  had,  as 
was  stated,  a  very  large  sale  for  them.  Shortly  afterwards  the 
defendant  devised  a  fresh  scheme  for  selling  another  kind  of 
cycle,  which  he  called  "  The  Times  Bicycles." 

On  February  27,  1902,  the  manager  of  The  Times  received 
two  letters  calling  his  attention  to  an  advertisement  of  The 
Times "  cycles  in  the  Daily  Mail  of  that  date ;  one  letter 
inclosed  a  circular,  and  continued :  "  Kindly  advise  me  whether 
this  is  in  connection  with  your  newspaper.  It  appears  to  me 
to  be  merely  an  imitation  of  the  letter  I  received  from  you  in 
reference  to  the  *  Encyclopaedia  Britannica.'  " 

The  material  parts  of  this  advertisement  were  as  follows  : 
u  The  *  Times '  Cycle,  fitted  with  Dunlop  tyres."  "  When  the 
Daily  Express  cycle  scheme  was  started,  no  less  than  657 
orders  were  received  the  first  day  of  the  offer,  yet  a  heavy  cash 
payment  had  to  be  made  beforehand,  a  promissory  note  had  to 
be  signed,  and  in  nearly  every  instance  a  guaranteeing  house- 

U2  1 
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BYENE  J.  holder  was  required.    *  Express  '  cycles  (excellent  though  they 
1902      were)  were  not  fitted  with  Dunlop  tyres.    *  The  Times  '  cycle 
Walter    is  the  Only  bicycle  that  can  be  obtained  on  The  Times  system 
AsHTON.         monthly  payments;  forwarded  on  approval  for  55.  All 

  communications  must  be  addressed  to  the  Manager."    On  the 

same  day  a  circular  was  also  seen  by  the  manager  of  The  Times y 
which  was  typewritten,  on  thin  paper,  headed  "  Times  Cycles," 
in  old  English,  59  and  60,  Chancery  Lane.  The  material  parts 
of  this  circular  ran  as  follows  :  ' '  Dear  Sir, — You  doubtless 
remember  the  phenomenal  success  of  the  Daily  Express  cycle 
schemes."  The  circular  then  went  on  to  give  some  of  the  dis- 
advantages of  that  system,  and  continued:  "With  'Times' 
cycles  no  promissory  note  is  to  be  signed,  no  references  are 
required,  &c.  We  take  the  entire  risk  and  responsibility,  and, 
having  a  capital  of  over  100,000L  at  our  command  for  imme- 
diate use  if  need  be,  we  are  able  to  withstand  almost  any 
financial  strain.  .  .  .  Please  remember  —  and  the  Daily 
Express  will  be  able  to  confirm  this  statement — that  hundreds 
of  orders  requiring  immediate  execution  had  to  be  refused  by 
that  newspaper  owing  to  the  enormous  demand  for  their  cycles. 
There  is  even  a  greater  possibility  of  our  being  unfortunately 
in  a  like  position,  but  by  forwarding  the  request  at  the  foot  of 
this  advance  letter,  together  with  a  crossed  P.O.  for  55.,  or  by 
•calling  here,  and  paying  the  money  at  our  office  to-day,  or 
to-morrow,  when  the  machines  can  be  seen  and  inspected,  you 
will  be  doing  all  that  is  possible  to  secure  immediate  delivery." 
This  was  signed  "  Yours  faithfully,  the  Manager."  It  appeared 
that  inclosed  with  this  circular  was  a  pale  green  envelope 
^addressed  for  reply  as  follows :  "  Times  " — Eoyal  arms — "  Cycles  " 
{old  EngHsh).  The  Times  "  (old  English)  Cycle  Department, 
59  and  60,  Chancery  Lane.  As  several  inquiries  had  been 
made  at  The  Times  office  since  the  issue  of  these  advertise- 
ments to  know  whether  they  really  had  been  issued  by  the 
proprietors  of  The  Times ^  the  writ  in  the  present  action  was 
issued  with  a  view  to  pufctiDg  an  end  to  this  method  of  adver- 
tisement by  the  defendant.  Some  difficulty  had  been  experi- 
enced in  finding  out  who  "  the  Manager  "  referred  to  in  the 
<)ircular  was  and  in  effecting  service  of  this  writ  upon  him 
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when  it  was  discovered  that  he  was  the  defendant ;  for  though  BYRNE  J. 
the  names  of  the  makers  of  the  tyres  were  given  in  the  1902 
advertisements  and  circulars  and  the  names  of  the  manu-  Walter 
facturers  of  the  cycles  were  also  specified,  there  was  no  ashtok. 
reference  to  the  name  of  the  defendant.  It  also  appeared 
that  in  the  windows  of  the  defendant's  offices  looking  on  to 
Chancery  Lane  were  the  words  The  Times  "  in  old  English, 
and  beneath  it  the  word  "cycles"  in  another  type;  that 
outside  the  office  was  a  man  in  livery,  with  the  word  "  Times  " 
on  his  cap  ;  and  that  the  pamphlets  that  were  in  the  shop  had 
outside  them  "  The  Times  Cycles."  It  was  also  stated  during 
the  course  of  the  hearing  of  this  motion  that  a  clock,  with  the 
fingers  pointing  to  five  minutes  past  six,  as  in  the  clock  in  The 
Times  newspaper,  was  stamped  or  painted  in  gold  on  these 
cycles.  The  defendant  in  his  affidavit  stated  that  there  had 
never  been  any  intention  on  his  part  to  avoid  service  of  the 
writ  in  this  action,  and  that  he  never  had  any  intention  of 
holding  out  to  the  public  that  there  was  any  connection 
between  his  cycles  and  The  Times  newspaper.  He  denied  that 
the  circular  sent  out  by  him  had  been  compiled  from  that  used 
by  the  proprietors  of  The  Times,  and  that  the  envelopes 
inclosed  were  imitations  of  those  used  by  The  Times,  and 
deposed  that  a  clock  was  a  very  common  design  for  com- 
mercial purposes,  that  for  a  cycle  to  have  the  same  name  as 
a  newspaper  which  had  absolutely  no  connection  with  the 
manufacturing  firm  was  a  common  custom,  and  he  gave 
numerous  instances,  such  as  "  Times  "  cycles,  Telegraph  " 
cycles,  "  Standard  "  cycles,  "  Globe  "  cycles,  "  Tit-Bits  "  cycles, 
and  "Express"  cycles,  which  had  been  manufactured  by  the 
various  firms  mentioned  in  his  affidavit ;  but  he  also  admitted 
that  he  had  had  two  or  three  inquiries  in  his  office  asking 
whether  there  was  any  connection  with  himself  and  The  Times, 
which  he  of  course  denied. 

Levett,  K.C.,  and  MacSwinney ,  for  the  plaintiff.  No  one 
has  a  right  to  hold  out  another  person  as  his  partner  in 
business;  and  upon  the  plaintiff  shewing  that  the  defendant 
is  holding  out  The  Times  as  his  partners,  he  is  entitled  to  an 
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BYBNE  J.  injunction :  Burchell  v.  Wilde.  (1)    The  defendant's  method  of 

1902  advertising  suggests  that  The  Times  is  in  partnership  with  him, 

^Vv^EB  0^             ^^^^  ^^^^  ^6  is  carrying  on  a  department  of  The 

.  ^-  Times :  the  natural  inference  to  be  drawn  from  these  advertise- 

ASHTON. 

  ments  is  that  they  were  issued  in  connection  with  a  newspaper, 

and  that  newspaper  is  The  Times,  The  paper  and  type  of  The 
Times  circular  has  been  copied,  also  the  signature,  "  The 
Manager,"  as  were  the  green  envelopes,  which,  besides  having 
on  them  *'  The  Times  "  and  the  Eoyal  arms,  are  addressed  to 
"The  Times  Cycle  Department."  By  acts  of  this  kind  the 
defendant  is  committing  a  deliberate  fraud  on  The  Times  and 
the  public  by  inducing  persons  to  believe  that  his  business  is 
carried  on  in  connection  with,  or  as  a  department  of.  The 
Times.  The  plaintiff  makes  no  claim  to  the  exclusive  use  of 
the  words  "  Times  "  or  "  The  Times  "  or  "  The  Times  system 
of  payment,"  if  fairly  used ;  what  the  plaintiff  does  complain  of 
is  the  way  these  words  have  been  used  by  the  defendant  so  as 
to  mislead  the  public  for  his  own  purposes  to  the  discredit 
and  injury  of  the  plaintiff.  When  the  Court  finds  a  series  of 
coincidences  all  tending  one  way,  the  only  conclusion  to  be 
drawn  is  that  they  are  not  coincidences,  but  acts  designedly 
committed  for  the  purpose  of  misleading  the  public,  and  thereby 
obtaining  some  unfair  advantage.  Evidence  of  intention  to 
deceive  is  not  necessary  in  a  case  like  the  present :  Saxlehner 
V.  Apollinaris  Co.  (2)  If  the  Court  is  driven  to  the  conclusion 
that  what  is  done  is  done  with  the  intention  of  deceiving  the 
public,  it  may  assume  an  occasional  success,  and  consequent 
loss  to  the  plaintiff :  Slazenger  d  Sons  v.  Feltham  d  Co.  (3)  The 
defendant's  mode  of  advertising,  if  not  stopped  at  once  by 
an  interim  injunction,  may  involve  The  Times  in  liability  for 
selling  worthless  cycles,  or  expose  it  to  litigation. 

Norton,  K.C.,  and  E.  Ford,  for  the  defendant.  The  defendant 
is  entitled  to  use  a  clock  on  his  bicycles,  or  on  any  articles  sold 
by  him  which  are  not  literary  productions.  Even  supposing 
the  plaintiff  had  registered  a  clock  as  his  trade-mark,  he  could 
not  thereby  acquire  an  exclusive  right  to  it  for  all  trades  or 

(1)  [1900]  1  Ch.  551,  563.  (2)  [1897]  1  Ch.  893. 

(3)  (1889)  6  Kep.  Pat.  Cas.  531. 
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businesses :  Edwards  v.  Dennis  (1) ;  Li  re  Hudson's  Trade-  bykne  j. 
marks  (2)  ;  Hart  v.  Colley.  (3)    [Eno  v.  Dunn  (4)  and  In  re  1902 

Australian  Wine  Importers  (5)  were  also  referred  to.]    There  wTltbb 
is  no  connection  between  literary  productions  such  as  The     .  ^• 

f     ^  ASHTON. 

Times  or  "  Encyclopaedia  Britannica  "  and  cycles ;  or  between   

the  newspaper  trade  and  the  cycle  trade,  and  the  plaintiff  could 
not  therefore  have  registered  the  clock  as  a  trade-mark  so  as  to 
interfere  with  the  defendant's  use  of  it  on  cycles :  In  re  John 
Batt  d  Go's  Trade-marks  (6)  and  JohiiBatt  d  Co.  v.  Dunnett.  (7) 
There  is  no  copyright  in  the  word  "  Times  "  or  "  The  Times  " 
as  applied  to  cycles ;  the  plaintiff  had  no  exclusive  right  to  use 
old  English  or  Gothic  type,  or  the  Koyal  arms,  both  being  used 
by  other  newspapers,  apart  from  their  use  for  numerous  other 
commercial  undertakings ;  and  if  this  is  kept  in  mind  in  reading 
the  advertisements  and  circulars  there  is  nothing  in  them  which, 
fairly  construed,  amounts  to  a  representation  that  the  defend- 
ant is  holding  himself  out  as  being  connected  with  The  Times, 
or  as  a  department  of  The  Times.  The  Times  system  of  pay- 
ment by  instalments  is  now  a  well-known  system  of  purchase, 
and  the  defendant  is  entitled  to  call  his  system  of  payments  by 
that  name,  and  to  call  his  cycles  "  Times  Cycles."  Though 
inquiries  have  been  made  at  The  Times  office  and  of  the 
defendant,  there  is  no  evidence  that  any  one  has  been  deceived, 
neither  has  the  plaintiff  proved  any  injury  to  The  Times  or  any 
probability  of  injury ;  he  has  therefore  made  out  no  case  for 
an  injunction,  much  less  an  interim  injunction.  Burchell  v. 
Wilde  (8),  relied  on  by  the  plaintiff,  was  a  dispute  between 
persons  who  had  been  partners,  and  has  no  application  to  a 
case  like  the  present. 

Levett,  K.C.f  in  reply.  The  defendant's  name  has  never 
appeared  in  any  of  the  advertisements  or  circulars  :  all  applica- 
tions are  to  be  addressed  to  "  The  Manager  "  ;  the  defendant  is 
not  a  "manager"  in  the  commonly  accepted  meaning  of  the 
word :  the  business  is  his  own  business,  and  to  describe  himself 

(1)  (1885)  30  Ch.  D.  454.  (5)  (1889)  41  Ch.  D.  278. 

(2)  (1886)  32  Ch.  D.  311.  (6)  [1898]  2  Ch.  432. 

(3)  (1890)  44  Ch.  D.  193.  (7)  [1899]  A.  C.  428. 

(4)  (1890)  15  App.  Cas.  252.  (8)  [1900]  1  Ch.  551,  563. 
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BYRNE  J.  as     manager"  is  not  an  honest  way  of  describing  himselL 
1902      All  these  acts  are  done  with  the  intention  of  deceiving  the 
Walter    public  and  obtaining  some  unfair  advantage ;  they  may  cause 
AsHTON.         plaintiff  an  injury ;  uf  not  stopped  there  is  every  probability 
—      that  some  damage  will  be  caused :  it  is  a  fraud  on  the  publio 
which  ought  at  once  to  be  stopped  by  injunction. 

Cut,  adv.  vult. 


March  20.  Byrne  J.  As  this  case  presents  some  elements, 
of  great  importance  and  of  some  novelty,  I  should  have  pre- 
ferred postponing  my  judgment  until  I  could  have  put  it  into* 
writing';  but  the  case  is  one  of  a  somewhat  pressing  nature^, 
and  it  is  of  importance  to  the  parties  that  they  should  have  a 
speedy  decision.  The  action  is  brought  by  the  plaintiff  on 
behalf ^of  himself  and  the  proprietors  of  The  Times  asking  for 
an  injunction,  and  application  is  now  made  for  an  interim 
injunction  \  in  the  following  terms :  [His  Lordship  read  the 
terms  of  the  injunction,  and  continued : — ] 

Now,  it  is  no  part  of  the  general  business  of  a  newspaper  to 
carry  on  a  cycle  business,  and  this  is  not  a  question  arising 
between  rivals  in  trade.  It  appears  to  me  that  to  entitle  the 
plaintiffs  to  an  interlocutory  injunction  they  have  to  establish, 
first,  that  the  defendant  has  represented  the  plaintiffs  as  his 
principals  or  partners,  or,  at  least,  as  responsibly  connected 
with  his  venture ;  and,  secondly,  that  there  is  tangible  proba- 
bility  of  injury  to  the  property  of  the  plaintiffs  in  consequence 
of  such  representations.  Mere  annoyance  is  not  enough,  nor 
libel,  not  being  trade  libel;  nor  is  a  shadowy  possibility  of 
actions  being  brought  enough.  The  case  has  to  be  considered 
apart  from  those  cases  turning  on  trade  competition,  infringe- 
ment of  rights,  trade  names,  trade-mark,  or  the  ordinary 
passing  off  equity.  The  plaintiffs  have,  I  think,  founded  their: 
notice  of  motion  on  the  only  ground  upon  which,  if  at  all,  they 
are  entitled  to  succeed  upon  the  present  application.  Now  the 
short  history  of  the  case  is  this.  [Having  stating  the  facts  as 
above,  his  Lordship  continued : — ] 

Beycnd  the  letters  to  the  manager  of  The  Times  (in  neither 
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of  which  can  I  infer  that  the  particular  persons  writing  were  BYRNE  J. 
themselves   actually  deceived,  although  put  upon  inquiry)  1902 
there  is  no  direct  evidence  that  any  one  has  yet  been  actually  waltek 
deceived  into  thinking  that  the  cycles  advertised  for  sale  are  ashton. 

the  cycles  of  The  Times  newspaper.    The  defendant  himself   

says  that  amongst  his  callers  only  three  persons  had  asked  him 
whether  he  had  any  connection  with  The  Times  newspaper. 
That,  of  course,  may  be  read  and  considered  in  two  ways.  It 
may  be  that  so  many  people  had  been  satisfied  that  it  was  a 
department  of  The  Times,  and  that  it  was  in  connection  with 
The  Times,  that  they  did  not  even  think  it  worth  asking,  or  it 
may  be  they  thought  it  was  so  unlikely  The  Times  would  be 
connected  with  it  that  they  did  not  ask.  At  any  rate,  it  leaves 
it  quite  open  to  this  observation,  that  three  persons  thought  it 
probable  that  The  Times  had  something  to  do  with  it,  and  by 
letter  two  persons  made  inquiries ;  and  it  is  also  quite  open  to 
this,  that  persons  may  have  been  deceived  into  thinking  that 
the  sales  were  by  or  in  connection  with  The  Times  newspaper. 
There  are  one  or  two  other  matters  I  ought  to  refer  to.  One 
is  that  on  application  to  the  defendant's  office — The  Times  " 
cycle  office — the  person  inquiring  was  handed  certain  docu- 
ments with  Times  "  in  the  same  type,  between  inverted 
commas,  then  the  Koyal  arms,  and  then  Cycles  "  on  the  other 
side,  With  Dunlop  tyres."  Inside  there  were  two  advertise- 
ment books,  one  being  simply  an  advertisement  of  the  Dunlop 
tyres,  and  the  other  being  an  advertisement  in  connection  with, 
the  defendant's  cycles  that  speaks  of  the  cycle  as  "  *  The  Times ' " 
(in  inverted  commas)  "  Cycle,"  and  refers  to  the  Daily  Express' 
system  and  to  The  Times  system.  Besides  this,  the  defendant 
uses  and  gives  away  a  little  book,  which  is  headed  **  *  The 
Times  '  "  (in  ordinary  type  capitals  between  inverted  commas)- 
"  Cycle,  manufactured  at  the  Birmingham  Ordnance  Works." 
Then,  a  Httle  lower  down,  "  Cycle  offices  and  show-rooms, 
59  and  60,  Chancery  Lane,  Holborn,  London,  W.C."  And 
then  a  puff  beginning,  Millions  of  cycles."  On  page  3  of. 
that  I  come  across,  in  large  letters  at  the  head  of  it,  "  *  The 
Times'"  (in  inverted  commas)  Cycle" — not  "Times,"  but- 
"The  Times" — "made  by  the  Birmingham  Ordnance  and 


^90 


CHANCERY  DIVISION. 


[1902] 


BYRNE  J.  Engineering  Company,  is  so  called  because  it  is,  per  se,  a 
1902      bicycle  of  the  latest  design,  of  the  highest  quality,  and  of 
'ijVALTER    faultless  workmanship,  and  is,  in  fact,  right  up  to'  the  times, 
AsHTON  supplied  to  the  pubHc,  as  no  other  cycles  are,  on  The 

 Times  system  of  monthly  payments.    They  can  be  seen  (where 

orders  can  be  booked)  at  59  and  60,  Chancery  Lane,  London, 
W.C."  Then  further  on,  after  a  good  deal  of  puff,  seven 
substantial  replies  to  questions  are  given.  "  Who  are  the 
actual  manufacturers  ?  Answer. — The  Birmingham  Ordnance 
and  Engineering  Company."  Then  later  on  again,  "Antici- 
pating the  sale  of  many  thousands  of  '  The  Times '  cycles,  we 
have  made  large  contracts  for  tires  and  tubing,  and  with  big 
Sheffield,  Coventry,  and  Birmingham  houses  for  the  supply  of 
the  raw  material.  All  business  will  come  through  London  in 
the  first  place."  From  beginning  to  end,  although  they 
mention  the  names  of  the  makers  who  supply  the  tyres,  and 
the  names  of  the  manufacturers,  there  is  no  reference  to  the 
jname  of  the  defendant  or  to  any  other  identification  of  the 
place  where  they  are  sold  than  the  name  of  "  The  Times 
•Cycle,"  and  the  address  "  59  and  60,  Chancery  Lane,  Holborn, 
London,  W.C."  Taking  all  those  matters  together,  and 
having  regard  to  the  circulars,  the  advertisements,  and  the 
.general  conduct  of  the  business  carried  on  by  the  defendant 
in  reference  to  these  cycles,  I  have  come  to  the  conclusion  on 
the  present  materials  that  he  has  intended  to  induce  people  to 
think  either  that  the  proprietors  of  The  Times  are  the  vendors, 
for  whom  the  person  in  Chancery  Lane,  whoever  he  may  be, 
is  the  manager  of  the  department,  or  that  they  are  partners,  or 
in  some  way  pecuniarily  and  with  responsibility  connected 
with  the  sale  of  these  articles.  Now,  as  I  have  said,  this  not 
(being  a  case  as  between  rival  traders,  and  not  being  a  case 
♦turning  upon  contract,  it  is  not  enough  to  shew  a  probability 
of  deception  of  the  public  for  the  purpose  of  this  interlocutory 
injunction,  or  to  shew  that  persons  may  be  deceived  into 
thinking  that  these  cycles  are  the  manufacture  or  the  property 
•of  The  Times  newspaper :  that  alone  would  not  be  sufficient  for 
the  present  purpose.  I  think  you  must  shew  some  probable  risk 
oi  injury  by  what  has  been  done.    Now,  how  do  the  authorities 
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stand  in  reference  to  this  matter  ?    I  think  one  of  the  earliest  bykne  j. 
I  need  refer  to  is  Bouth  v.  Webster.  (1)    In  that  case  a  joint  1902 
:stock  company  called  "  The  Economic  Conveyance  Company  "  Walter 
was  established  to  carry  passengers  by  steamboat  and  omnibus  ^s^^oj^ 

^it  the  average  rate  of  Id.  a  mile.    The  defendants,  the  pro-   

visional  directors,  had  published  prospectuses,  in  which  the 
.name  of  the  plaintiff  was  used,  without  his  authority,  as  a 
trustee  for  the  company.  They  also  paid  moneys  into  the 
bankers  of  the  company  to  the  plaintiff's  account  as  trustee. 
The  plaintiff,  conceiving  that  he  might  be  subjected  to  responsi- 
bility by  the  unauthorized  use  of  his  name,  filed  his  bill  against 
the  directors  and  moved  for  an  injunction  to  restrain  them 
from  using  his  name  in  connection  with  the  company.  It  was 
argued  that  the  defendants  ought  to  be  prevented  from  using 
the  plaintiff's  name  in  this  unauthorized  way,  as  it  might 
^subject  him  to  liabilities  and  litigation  from  the  shareholders 
and  others  ;  and  that  the  application  was  necessary,  for  other- 
wise the  plaintiff  might  be  held  liable  on  the  ground  of  his 
acquiescing  in  this  use  of  his  name.  The  Master  of  the  Eolls, 
Xiord  Langdale,  said  (2)  :  "  The  sort  of  opposition  made  to  the 
•application  to  prevent  the  unauthorized  use  of  the  plaintiff's 
name  furnishes  a  specimen  of  the  anxiety  of  the  defendants  to 
avoid  unnecessary  litigation.  I  think  that  the  plaintiff  is 
•entitled  to  the  injunction.  I  have  no  doubt  the  plaintiff  never 
did  consent  to  be  a  trustee.  The  defendant  Webster  might 
have  thought  he  did :  if  he  did,  his  belief  rested  upon  a  very 
slight  foundation.  However,  the  name  of  Mr.  Kouth,  who 
desired  to  have  nothing  to  do  with  this  concern,  has  been 
published  to  the  world  as  a  trustee  :  his  name  was  also  used  at 
the  bankers  ;  and  though  he  may  not  be  subjected  to  the  duties 
of  trustee,  yet  it  is  plain  that  he  is  exposed  to  some  risk  by  the 
unauthorized  act  of  the  defendants  in  using  his  name.  Money 
was  placed  in  his  name  at  the  bankers,  and  he  is  left  to  get 
arid  of  his  responsibility  as  he  can."  And  then,  after  referring 
to  some  negotiations  for  an  indemnity  which  was  not  given, 
and  the  facts,  he  continues  :  "  I  am  of  opinion  that  the  plaintiff 
ES  entitled  to  the  injunction ;  and,  if  it  subjects  the  defendants 
(1)  10  Beav.  561.  (2)  10  Beav.  562,  563. 
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BYKNE  J.  to  expense,  let  it  be  a  warning  to  them  as  well  as  to  others  not- 
1902       to  use  the  names  of  other  persons  without  their  authority, 
Walter    What !    Are  they  to  be  allowed  to  use  the  name  of  any  person 
A8HT0N  please,  representing  him  as  responsible  in  their  specula- 

  tions,  and  to  involve  him  in  all  sorts  of  liabilities,  and  are  they 

then  to  be  allowed  to  escape  the  consequences  by  saying  they 
have  done  it  by  inadvertence?  Certainly  not.  Is  not  the 
plaintiff  entitled  to  be  protected  against  a  repetition  of  those- 
misrepresentations  which  have  already  been  made?  I  arc^ 
willing  to  beheve  the  statement  made  on  behalf  of  the  defend- 
ants, that  they  do  not  intend  to  repeat  their  misrepresentations ; 
but  I  think  the  plaintiff  is  not  bound  to  rely  on  their  assurance, 
and  that  he  is  entitled  to  be  protected  by  the  order  and  injunc- 
tion of  this  Court."  Of  course  there  are  points  of  difference 
between  that  case  and  the  present ;  but  the  injunction  wa£> 
granted  on  the  footing  that  the  plaintiff  was  exposed  to  some 
risk  and  liability  by  the  unauthorized  use  of  his  name.  Tha^ 
case  was  referred  to  with  approval  by  Lord  Cairns  in  Prudential 
Assurance  Co,  v.  Knott  (1),  an  action  to  restrain  a  trade  libel^ 
in  which  the  Court  held  there  was  no  jurisdiction  to  restrain 
the  publication  of  a  libel  as  such,  even  if  it  was  injurious  to 
property;  and  Lord  Cairns,  after  referring  to  the  case  of 
Bixon  V.  Holden  (2),  says  (1):  "It" — that  is,  Dixon  v. 
Holden  (2) — "  professes  to  proceed  mainly  upon  a  case  of- 
Bouth  V.  Webster  (3),  because  I  observe  that  the  Vice-Chan- 
cellor  says  :  *  The  case  of  Bouth  v.  Webster  (3)  is  an  authority 
going  the  whole  length  of  what  is  asked  here.'  "  After  stating: 
the  facts  as  I  have  already  given  them.  Lord  Cairns  continues  i 
"  That  case  appears,  if  I  may  say  so,  to  have  been  quite  rightly 
decided.  The  difficulties  in  which  the  plaintiff  might  have  beerv 
placed,  especially  at  the  time  when  that  case  was  decided,  look- 
ing at  what  was  supposed  then  to  be  the  state  of  the  law  as  to 
such  undertakings,  are  obvious ;  and  he  was  held  entitled  to 
restrain,  not  any  libel,  for  there  was  no  libel,  but  that  impropeu 
and  unauthorized  use  of  his  name."  I  may  mention  in  passing 
a  case  of  Clark  v.  Freeman  (4),  where  the  Court  declined  to» 

(1)  (1875)  L.  E.  10  Ch.  142,  146.         (3)  10  Beav.  561. 

(2)  (1869)  L.  K.  7  Eq.  488.  (4)  (1848)  11  Beav.  112. 
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interfere  to  restrain  the  sale  by  the  defendant  of  a  quack  byrnej. 
medicine  tinder  the  name  of  "  Sir  J.  Clarke's  Consumption  1902 
Pills,"  on  the  ground  that  it  was  libel  if  it  was  anything,  and  Walter 
i]hat  there  was  no  injury  to  the  property  which  was  sold,  ashton. 

That  decision  has  been  frequently  the  subject  of  observation   

by  various  judges.    Lord  Cairns,  in  Maxwell  v.  Hogg  (1),  said 
^hat  it  might  have  been  decided  in  favour  of  the  plaintiff  on 
^he  ground  that  he  had  a  property  in  his  own  name.  And 
Lord  Selborne,  in  In  re  Biviere's  Trade-mark  (2),  says  that 
Clark  V.  Freeman  (3)  had  seldom  been  cited  but  to  be  dis- 
:approved ;  and  Kekewich  J.,  in  a  recent  case,  having  in  view 
:all  that  has  been  said  about  it,  has  decHned  to  follow  it.  The 
^principle  is  clear  enough :  the  Court  does  not  grant  an  injunc- 
tion to  restrain  the  use  of  a  man's  name  simply  because  it  is 
a  libel  or  calculated  to  do  him  injury ;  but  if  what  is  being 
-done  is  calculated  to  injure  his  property,  and  the  probable 
•effect  of  it  will  be  to  expose  him  to  risk  or  liability,  then, 
if  I  rightly  understand  the  law  of  this  Court,  an  injunction 
as  the  proper  remedy.    I  will  refer  to  one  other  case  which 
was  cited  to  me  in  argument,  namely,  Burchell  v.  Wilde.  (4) 
in  that  case  the  plaintiff  and  defendant  had  been  in  partner- 
ship, and  there  was  a  dispute  as  to  the  right  to  use  the  old  firm 
name  ;  and  Lindley  M.K.  says  (5) :  "  Apart  from  some  express 
•stipulation,  a  man  has  no  right  to  hold  out  his  late  partner,  or 
indeed  any  one  else,  as  his  partner  in  business,  and,  if  it  could 
be  shewn  that  the  defendants  were  holding  out  the  plaintiffs  as 
•their  partners,  I  should  think  (subject  to  what  the  defendants, 
whom  we  have  not  heard,  might  say)  that  the  plaintiffs  would 
be  entitled  to  an  injunction."    At  p.  564  Lindley  M.E.  says : 
As  to  the  goodwill  of  the  business  and  the  use  of  the  firm 
^name,  apart  from  any  liability  to  which  they  may  be  exposing 
^the  plaintiffs,  the  defendants  are  in  the  right,  and  to  my  mind 
that  liability  is  so  shadowy  that  the  appeal  ought  to  be  dis- 
missed."   So  that,  in  considering  what  kind  of  liability  will 
justify  interference,  I  think  the  Court  will  be  careful  to  see  that 


(1)  (1867)  L.  R.  2  Ch.  307,  311.  (3)  11  Beav.  112. 

(2)  (1884)  26  Ch.  D.  48,  53.  (4)  [1900]  1  Ch.  551. 

(5)  [1900]  1  Ch.  563. 
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BYENE  J.  the  suggested  liability  was  not  something  merely  visionary  or 
1902       shadowy.    The  Partnership  Act  of  1890,  s.  14,  sub-s.  1,  pro- 
Walter    vides :  "  Every  one  who  by  words  spoken  or  written  or  by 
AsHTON.    conduct  represents  himself,  or  who  knowingly  suffers  himself 

  to  be  represented,  as  a  partner  in  a  particular  firm  is  liable  as  a 

partner  to  any  one  who  has  on  the  faith  of  any  such  represen- 
tation given  credit  to  the  firm,  whether  the  representation  has- 
or  has  not  been  made  or  communicated  to  the  person  so  giving 
credit  by  or  with  the  knowledge  of  the  apparent  partner  making 
the  representation  or  suffering  it  to  be  made."  This  really  is 
only  a  carrying  out  of  a  branch  of  the  law  turning  upon 
estoppel  by  conduct.  If  a  man  allows  his  name  to  be  held  out 
to  the  public  as  being  the  person  responsible  for  the  transaction 
in  question,  he  may  be  held  liable  in  consequence  of  this  holding- 
out,  or  in  consequence  of  his  conduct,  although  he  may  not 
have  originally  authorized  the  act  because  he  has  not  taken 
steps  which  he  should  take  to  stop  the  unauthorized  use  of 
his  name.  I  apprehend  that  a  similar  principle  would  apply 
in  the  case  of  allowing  a  name  to  be  held  out  by  a  man 
representing  himself  as  agent  or  as  principal  in  a  particular 
transaction,  all  forming  part,  as  I  have  said,  of  the  general 
principle  of  estoppel  by  acts.  Now  in  the  present  case  the 
defence  is  chiefly  founded  on  this.  "I,"  said  the  defendant, 
*'  have  done  nothing  that  the  law  has  not  entitled  me  to 
do " ;  and,  taking  the  single  acts  and  matters  complained 
of,  he  says,  to  begin  with  :  "I  am  entitled  to  call  my  cycle 
*  Times  Cycle  '  or  *  The  Times  Cycle.'  I  am  entitled  to  adopt 
for  a  mark  upon  it  a  similar  clock  to  the  clock  used  by  The 
Times  newspaper.  I  am  entitled  to  have  the  hands  of  the 
clock  pointing  to  the  same  hour."  And  he  is  perfectly  right  in 
what  he  says.  Again,  he  says :  "  I  am  perfectly  entitled  to 
advertise  my  cycles  as  '  The  Times  Cycles '  if  that  is  the  proper 
name  of  the  cycle.  I  am  entitled  to  advertise  that  payment  is- 
according  to  The  Times  system  (meaning  The  Times  newspaper 
system),  the  system  inaugurated  by  the  proprietors  of  The 
Times.''  So  he  is,  and,  thus  taking  each  item  one  by  one,  he 
says  :  "I  am  entitled  to  do  this,  that,  and  the  other."  But 
the  real  question  I  have  to  consider  is  whether,  by  what  he  has 
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done,  he  has  in  fact  held  out  the  proprietors  of  The  Times  as  byrne  j. 
either  being  principals,  or  responsibly  connected  with  him,  or  1902 
partners  with  him  in  the  sale  of  these  cycles.    I  have  come  to  Walter 
the  conclusion  that  he  has ;  and  I  have  further  come  to  the  ^shton 

conclusion  that  there  was  such  a  reasonable  probabihty  of   

The  Times  being  exposed  to  litigation,  and  possibly  of  being 
made  responsible  had  they  not  taken  the  steps  to  disconnect 
their  names  from  the  advertisements  and  circulars  that  are 
issued  by  the  defendant,  that,  although  I  have  hesitated  for 
some  time  as  to  whether  I  ought  to  do  this  upon  an  inter- 
locutory  motion,  now  that  the  action  will  come  on  so  quickly 
for  trial  when  the  matter  might  finally  be  disposed  of  upon 
further  evidence  still,  I  think  that  it  is  so  clear  upon  the- 
documents  and  the  acts  that  I  have  mentioned  that  this  case 
really  falls  within  the  line  of  authorities  commencing  with  that 
before  Lord  Langdale  which  I  cited,  that  I  propose  to  grant  an 
injunction  now  in  proper  form.  I  may  make  one  other  obser- 
vation. Since  the  writ  was  issued  the  defendant  has  put  out 
another  advertisement  in  the  Daily  Mail,  in  which  he  does 
state  fairly  conspicuously,  though  not  so  conspicuously  as  I 
should  have  wished,  that  his  goods  had  no  connection  with  any 
newspaper  whatever.  That,  in  my  judgment,  is  not  sufficient 
under  the  circumstances.  I  think  I  ought  to  grant  the  injunc- 
tion in  the  following  form:  To  restrain  the  defendant,  hia 
managers,  servants,  and  agents,  until  the  trial  or  further  order^ 
from  representing  that  the  cycles  offered  for  him  by  sale  are  in 
fact  offered  for  sale  by  the  proprietors  of  The  Times  newspaper^ 
or  representing  that  he  is  carrying  on  business  as  a  department 
of,  or  in  connection  with.  The  Times  newspaper,  or  in  any  way 
holding  out  The  Times  newspaper,  or  the  proprietors  thereof,, 
to  be  the  owners  of  his  business.  The  costs  will  be  costs  in 
the  action.  I  think  it  is  only  fair,  however,  that  the  defendant 
should  have  a  little  time  to  put  things  in  order. 

Solicitors:  Soames,  Edwardes  dc  Jones;  Bate  &  Co. 

W.  C.  D. 
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BYRNE  J.         In  re  DOUGLAS  and  POWELL'S  CONTKACT. 

[1901    D.  1919.] 

Vendor  and  Purchaser — Will — Construction — Trust  for  Sale — Reconversion — 
Election — Leaseholds — Annuities  —  Appropriation — FurcToase  by  Trustee 
for  Sale, 

On  a  contract  for  sale  of  leaseholds  tlie  purchaser  objected  that  the 
vendor  at  the  time  when  he  bought  the  property  was  himself  a  trustee  for 
sale.  Sir  R.  Macfarlane  by  his  will  gave  all  his  real  and  leasehold  estate, 
including  the  property  in  question,  to  his  son  Robert  and  J.  Cockerell 
upon  trust  for  sale,  and  to  stand  possessed  of  the  proceeds  upon  trust  to 
■appropriate  investments  to  answer  annuities  for  his  wife,  his  daughter 
Magdalen,  and  his  son  Henry.  The  testator  gave  his  residue  to  his  son 
Robert,  and  died  in  1843.  Henry  was  at  this  time  incapable  of  managing 
his  own  affairs,  and  so  continued  down  to  the  time  of  his  death.  In  1843 
Lady  Macfarlane  was  appointed  an  additional  trustee,  and  the  property 
was  vested  in  Robert,  Cockerell,  and  her,  subject  to  the  provisions  of  the 
will.  In  1847  a  new  trustee  was  appointed  in  place  of  Cockerell  by  deeds 
which  recited  that  the  property  subject  to  the  trusts  included  the  lease- 
"holds,  and  conveyed  them  specifically  to  the  new  trustees  upon  the  trusts 
■of  the  will.  Robert  executed  a  power  of  attorney  in  favour  of  Lady 
Macfarlane,  and  she  let  the  property  on  several  occasions.  Robert  died  in 
October,  1849,  leaving  all  his  property  equally  to  Lady  Macfarlane, 
Magdalen,  and  Henry  ;  and  in  1850  Lady  Macfarlane  was  appointed  admi- 
nistratrix of  his  estate  with  the  will  annexed.  In  1853  she  became  the 
sole  trustee;  and  in  1859  and  1866  she  let  the  leaseholds  for  terms  of 
years.  She  died  in  1873,  leaving  all  her  property  to  Magdalen  and 
appointing  her  sole  executrix.  Magdalen  died  in  1877,  leaving  her  pro- 
perty to  Sir  C.  Douglas,  and  appointing  him  and  another  executors.  All 
the  property  remaining  subject  to  the  trusts  of  the  will  of  Sir  R.  Macfarlane 
thus  became  vested  in  Sir  C.  Douglas,  and  he  paid  into  court  to  the  account 
of  Henry  certain  funds  on  an  affidavit  which  stated  that  after  the  death  of 
Sir  R.  Macfarlane  his  trustees  got  in  all  his  real  and  personal  estate,  and 
•appropriated  40,000Z.  Bank  Annuities  and  the  leaseholds  in  question  to 
answer  the  annuities,  and  transferred  the  residue  to  Robert.  In  1878 
Jlenry  was  found  of  unsound  mind  by  inquisition,  and  the  master  reported 
that  the  leaseholds  in  question  belonged  half  to  Henry  and  half  to  Sir  C. 
Douglas  absolutely,  subject  to  Henry's  annuity  of  500Z.  In  1887  Sir  C. 
Douglas  died,  and  his  will  was  proved  by  G.  C.  Douglas,  one  of  his 
executors.  In  1888  Henry  (acting  by  his  committee)  and  G.  C.  Douglas, 
by  a  deed  which  recited  that  they  were  absolutely  entitled  in  moieties  to 
the  property,  and  that  the  master  had  approved  of  the  deed,  let  the 
property  for  twenty-one  years.  Henry  died  in  1892,  and  letters  of 
administration  to  his  estate  were  granted  to  Grertrude  Begbie,  one  of  his 
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next  of  kin.  By  a  deed  of  May  19,  1893,  whicli  recited  that  G.  C.  Douglas    BYKNE  J. 

was  surviving  trustee  of  the  will  of  Sir  E.  Macfarlane,  G.  C.  Douglas,  as 

trustee,  at  the  request  of  Gertrude  Begbie,  and  in  consideration  of  3000?.  — 

paid  by  G.  C.  Douglas  to  her,  and  being  himself  entitled  as  beneficial  Dotjglas  ani> 

owner  to  the  other  half  of  the  property,  assigned  the  leaseholds  to  H.  P.  Contract. 

Leach.    By  an  indenture  of  May  20,  1893,  H.  P.  Leach,  as  trustee  and  at       In  re. 

the  request  of  G.  C.  Douglas,  assigned  the  premises  to  him.    On  Septem- 

ber  19,  1901,  G.  0.  Douglas  agreed  to  sell  the  property  to  Powell  for 

12,200Z.,  and  the  purchaser  took  the  objection  that  in  1893  G.  C.  Douglas 

was  a  trustee  for  sale  of  the  property,  and  could  not  purchase  the  half  of 

it  which  was  then  conveyed  to  him  : — 

Heldy  that,  if  any  appropriation  had  taken  place,  it  was  an  appropriation 
of  unauthorized  securities,  and  was  not  elfectual  to  destroy  the  trust  for 
sale ;  that  until  Henry  was  found  a  lunatic  there  could  be  no  election  by 
the  beneficiaries  ;  that  there  had  been  no  election  to  take  in  specie  by  the 
Court  on  behalf  of  the  lunatic;  that  it  was  not  proved  that  there  had  been 
an  election  by  all  the  persons  interested;  that  the  trust  for  sale  did  not 
come  to  an  end  when  the  annuities  ceased,  was  not  void  for  perpetuity^ 
and  was  operative  in  1893 ;  and  that  the  title  ought  not  to  be  forced  on  the 
purchaser. 

The  facts  as  stated  by  Byrne  J.  were  as  follows : — This  is 
a  summons  taken  out  under  the  Vendor  and  Purchaser  Act 
by  a  purchaser,  asking  for  a  declaration  that  a  good  title  has 
not  been  shewn  and  for  return  of  deposit. 

The  only  questions  for  determination  upon  the  present 
application  are  whether  or  not  Douglas,  the  vendor,  was,  at  the 
date  of  a  purchase  by  him  of  a  beneficial  moiety  in  the  property^ 
a  trustee  for  sale,  and  as  such  incapable  of  purchasing;  and 
whether  or  not  the  title  is  such  that  it  ought  to  be  forced  on 
a  purchaser,  having  regard  to  the  state  of  circumstances  in 
reference  to  the  first  point ;  other  questions  being  left  for 
determination  (if  at  all)  in  separate  proceedings. 

The  state  of  facts  out  of  which  the  matter  arises  is  com- 
plicated, and  it  is  necessary  to  trace  the  title  proposed  to  be 
made  by  the  vendor  in  some  detail.  The  property,  the 
subject-matter  of  the  contract,  is  leasehold,  being  No.  1,  Great 
Cumberland  Place  (formerly  No.  19),  and  some  stables  held 
with  them,  the  term  being  one  which  will  expire  in  1928. 
This  property  belonged  to  Sir  Kobert  Macfarlane  at  the  time 
of  his  death,  and  passed  under  his  will.  Sir  K.  Macfarlane,  by 
his  will  dated  September  15,  1836,  gave  all  his  real  and  lease- 
hold estate  and  residuary  personalty  to  his  son  Eobert  Macfarlane 
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BYRNE  J.  and  John  Cockerell,  their  heirs,  executors,  administrators,  and 
1902      assigns  respectively,  upon  trust  that  they  and  the  survivor  of 

DouglTs  and  them,  and  the  heirs,  executors,  administrators,  and  assigns 
Contract    ^respectively  of  such  survivor,  should,  with  all  convenient  speed 
after  his  decease,  call  in  and  convert  his  said  estate,  or  such 
part  thereof  as  should  not  consist  of  money,  and  should  abso- 
lutely sell  and  dispose  of  his  said  freehold  and  leasehold  estates, 
as  therein  mentioned,  and  declared  that  the  trustees  named, 
their  heirs,  executors,  administrators,  and  assigns  respectively, 
should  stand  and  be  possessed  of  and  interested  in  all  the 
money  to  arise  from  the  sale  or  sales  thereinbefore  directed  to 
be  made  of  his  real  and  leasehold  estates  or  to  arise  from  his 
personalty  directed  to  be  converted,  and  of  and  in  the  money 
of  or  to  v^hich  he  should  be  possessed  or  entitled  at  the  time  of 
his  decease,  upon  trust,  after  payment  of  costs,  debts,  funeral 
and  testamentary  expenses,  to  invest  the  residue  in  their  or  his 
names  or  name  in  some  or  one  of  the  parliamentary  stocks  or 
public  funds  or  other  Government  securities  in  Great  Britain, 
or  upon  real  securities  in  England,  and  to  appropriate  invest- 
ments to  answer  an  annuity  of  lOOOZ.  a  year  to  his  wife,  and 
until  such  appropriation  the  said  annuity  to  be  discharged  out 
■of  his  general  personal  estate,  and  to  appropriate  investments 
to  produce  the  clear  yearly  sum  of  250Z.,  and  with  or  out  of  the 
dividends  and  annual  produce  of  such  appropriated  funds,  or 
failing  the  same  then  with  or  out  of  the  principal  fund,  pay  or 
'Cause  to  be  paid  to  his  son  Henry  Macfarlane  or  his  assigns 
during  his  life  an  annuity  of  250Z.,  and  until  such  appropriation 
the  said  annuity  to  be  discharged  out  of  his  general  personal 
•estate.    And  the  testator  also  directed  that  his  trustees  or 
trustee  for  the  time  being  should  from  and  after  the  decease  of 
his  wife  Lady  Macfarlane  (in  case  his  son  Henry  should  be 
then  living)  appropriate  and  set  apart  such  and  so  much  of  the 
isaid  stocks,  funds,  or  securities  as  would  at  the  time  of  such 
appropriation  yield  or  produce  from  the  dividends,  interest,  or 
annual  produce  the  further  clear  yearly  sum  of  250Z.,  and 
should  out  of  the  dividends,  interest,  and  annual  produce  of 
such  appropriated  funds,  or  failing  the  same  then  with  or  out 
•of  the  principal  fund  pay  or  cause  to  be  paid  unto  the  said 
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Henry  Macfarlane  or  his  assigns  during  his  Hfe  a  further  BYRNE  J. 
annuity  of  250Z.    And  the  testator  provided  and  declared  that,  1902 
in  case  the  said  Henry  Macfarlane  should  require  moneys  for  douglas  and 
purchasing  his  advancement  in  the  army,  it  should  be  lawful  ^Jr^^^^l 
ifor  the  trustees  or  trustee  for  the  time  being,  at  the  request  in  ^•e- 
writing  of  the  said  Henry  Macfarlane,  to  advance  him  the  sum 
of  3000Z.  for  that  purpose  in  lieu  and  extinction  from  thence- 
forth of  the  said  last  annuity  of  2501.    There  were  similar 
provisions  (except  as  to  the  advance  of  3000Z.)  for  providing 
•annuities  of  250Z.  and  2501.  for  his  daughter  Magdalen  Gertrude 
Louisa  Macfarlane,  and  it  was  provided  that,  in  the  event  of  the 
marriage  of  his  daughter  with  consent,  the  trustees  or  trustee 
might  advance  6000Z.  in  lieu  and  extinction  of  such  annuities, 
the  6000Z.  to  be  settled  as  therein  mentioned.    And  as  to,  for, 
and  concerning  all  his  real  and  personal  estates  whatsoever  and 
wheresoever,  and  all  moneys  arising  therefrom  not  thereby 
absolutely  bequeathed  and  subject  or  chargeable  as  therein 
mentioned,  the  testator  thereby  gave,  devised,  and  bequeathed 
the  same  and  every  part  thereof,  subject  and  chargeable  as 
aforesaid,  unto  his  said  son  Eobert  Macfarlane,  his  heirs, 
executors,  and  administrators,  according  to  the  nature  and 
quality  thereof,  and  he  thereby  directed  and  declared  that  his 
trustees  or  trustee  for  the  time  being  should  from  time  to  time 
convey,  pay,  assign,  and  make  over  the  same  accordingly. 

The  testator  died  in  June,  1843,  and  his  will  was  proved  by 
Eobert  Macfarlane,  the  son,  on  July  10,  1843. 

Henry  Macfarlane  was  at  the  date  of  his  father's  death 
incapable  of  managing  his  affairs,  and  so  continued  down  to 
the  time  of  his  death. 

By  indentures  dated  August  26  and  27,  1843,  respectively, 
Lady  Macfarlane  was  duly  appointed  an  additional  trustee  of 
the  will  of  Sir  Eobert  Macfarlane  the  elder,  and  all  the  trust 
property,  including  specifically  the  leasehold  premises,  the 
subject-matter  of  the  contract  in  the  present  case,  was  duly 
vested  in  the  said  E.  Macfarlane,  J.  Cockerell,  and  Lady 
Macfarlane,  their  executors,  administrators,  and  assigns,  upon 
the  trusts  and  for  the  ends,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisoes,  directions,  and 
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BYRNE  J.  declarations  expressed,  declared,  given,  and  contained  of  and 
1902       concerning  the  same  in  and  by  the  said  will,  or  such  of  the 
Douglas  and  same  as  were  then  subsisting  or  capable  of  takmg  effect. 
cISact,  ^  -powei  of  attorney  dated  September  4,  1843,  after 

In  re.  reciting  that  the  said  K.  Macfarlane  was  under  the  will  of  hi£> 
father  entitled  (inter  alia)  to  the  leasehold  property  in  question 
or  part  of  it,  he  appointed  his  mother.  Lady  Macfarlane,  his 
attorney  for  the  purpose  of  letting  it ;  and  on  September  5, 1843, 
the  said  K.  Macfarlane  appears  to  have  entered  into  an  agree- 
ment to  let  the  same  leasehold  premises  furnished  for  a  year^. 
with  an  option  to  the  tenant  to  keep  it  on  for  another  three 
years. 

Between  the  expiration  of  this  tenancy  and  October  22, 1847^ 
there  appear  to  have  been  three  short  lettings  for  one  year,  one 
year,  and  five  months  of  the  same  premises  by  Lady  Macfarlane,, 
acting  under  the  power  of  attorney. 

By  indentures  dated  respectively  October  22  and  23,  1847p, 
the  earlier  of  which  contained  a  recital  that  the  property  of  the 
said  Sir  Eobert  Macfarlane,  subject  to  the  trusts  of  the  said 
will,  consisted  of  (inter  alia)  the  leasehold  messuages  or 
tenements  thereinafter  assigned,  Earl  Beauchamp  was  duly 
appointed  a  trustee  of  the  said  will  in  place  of  J.  Cockerell,, 
who  retired,  jointly  with  E.  Macfarlane  and  Lady  Macfarlane,, 
and  the  trust  property,  including  specifically  the  leasehold 
premises  in  question,  was  vested  in  the  continuing  and  new 
trustees,  their  executors,  administrators,  and  assigns,  upon  the 
trusts  nevertheless  and  for  the  ends,  intents,  and  purposes,  and 
with,  under,  and  subject  to  the  powers,  provisoes,  directions^ 
and  declarations  expressly  declared,  given,  and  contained  o£ 
and  concerning  the  same  premises  in  and  by  the  said  will,  or 
such  and  so  many  of  the  same  as  were  then  subsisting  and 
capable  of  taking  effect. 

On  the  same  October  22,  1847,  E.  Macfarlane  executed  a. 
general  power  of  attorney  in  favour  of  Lady  Macfarlane ;  and 
on  March  8,  1848,  she  let  the  leasehold  premises  in  question  to 
Earl  Lovelace  furnished  for  two  years,  with  an  option  for  the 
tenant  to  continue  for  another  two  years. 

Eobert  Macfarlane  the  younger  died  on  October  19,  1849^ 
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having  by  his  will   dated   September  6,  1843,  given  and  BYRNE  J, 
bequeathed  unto  his  mother  Lady  Macfarlane,  his   sister  1902 
Magdalen  Gertrude  Louisa  Macfarlane,  and  his  brother  Henry  Douglas  and 
Macfarlane,  for  their  absolute  use  and  benefit,  equally  to  be  contract, 
<iivided  between  them  share  and  share  alike,  all  his  real  and 
personal  property  of  what  nature  or  kind  soever ;  and  on 
[February  27,  1850,  administration  with  the  will  annexed  was 
granted  to  Lady  Macfarlane. 

Lady  Macfarlane  as  such  administratrix  took  upon  herself 
the  management  of  the  estate  of  the  said  Eobert  Macfarlane, 
and  sold  considerable  portions  of  it,  and  applied  the  proceeds  of 
•such  sales  to  her^own  use.  The  amount  so  applied  considerably 
^exceeded  the  share  to  which  she  was  beneficially  entitled  under 
his  will,  and  she  was  at  her  death  indebted  to  her  children, 
Henry  Macfarlane  and  Magdalen  Gertrude  Louisa  Macfarlane, 
'to  the  extent  of  such  excess.  The  whole  of  the  balance  of  the 
estate  of  Eobert  Macfarlane  then  belonged  beneficially  to  the 
said  Henry  and  Magdalen  Macfarlane  in  equal  shares  as  tenants 
in  common. 

Earl  Beauchamp  died  on  January  21,  1853,  and  upon  his 
death  Lady  Macfarlane  became  the  sole  trustee  of  the  will  of 
Sir  Eobert  Macfarlane. 

From  the  time  of  the  death  of  Eobert  Macfarlane  in  1849 
there  were  first  some  short  lettings  of  the  leaseholds  in  ques- 
tion, and  on  May  2,  1859,  a  lease  for  twenty-one  years  deter- 
minable by  the  tenant  at  seven  or  fourteen  years,  and  on 
November  22,  1866,  a  lease  for  twenty-one  years  of  the  same 
|)remises.    All  these  lettings  were  by  Lady  Macfarlane  alone. 

It  will  be  noticed  that  she  had  no  right  to  let  as  adminis- 
tratrix of  E.  Macfarlane  if,  as  is  suggested,  there  had  been  a 
valid  appropriation  of  the  property  under  the  trusts  of  the  will, 
.and  her  only  legal  title  which  would  give  colour  to  her  leasing 
would  be  as  sole  trustee  of  the  will  of  Sir  E.  Macfarlane, 
whether  there  had  been  an  appropriation  or  not. 

Lady  Macfarlane  died  on  February  7,  1873,  having  by  her 
will  dated  February  8,  1844,  made  her  daughter,  Magdalen 
Oertrude  Louisa  Macfarlane,  her  sole  beneficial  devisee  and 
legatee,  and  appointed  her  sole  executrix  thereof. 
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BYENE  J.      Magdalen  G.  L.  Macfarlane  proved  the  will,  got  in  her 
1902       mother's  property,  consisting  of  personalty  only,  paid  the 
Douglas  and  funeral  and  testamentary  expenses,  and  the  debts,  except  the 
CotJSact    ^^^^^       *o  Henry  Macfarlane,  and  retained  the  resi- 

in  her  hands  in  part  payment  of  the  debt  so  due  to  her 
as  aforesaid.  The  amount  so  retained  by  her  was  wholly 
insufficient  to  answer  that  debt. 

No  administration  to  the  estate  of  K.  Macfarlane  was  ever 
taken  out  bylM.  G.  L.  Macfarlane,  and  all  that  she  did  in 
relation  to  her  brother's  estate  must  have  been  as  executrix  de- 
son  tort. 

M.  G.  L.  Macfarlane  died  on  October  19, 1817^  having  by  her 
last  will  dated  December  1,  1875,  bequeathed  her  residue,  real 
and  personal,  to  Sir  Charles  Douglas,  and  appointed  him  and 
another  executors. 

The  will  of  M.  G.  L.  Macfarlane,  with  a  codicil  immaterial 
to  be  stated,  was  proved  by  Sir  Charles  Douglas  alone  on 
November  1,  1877. 

The  said  Sir  Charles  Douglas,  in  whom  alone  all  the  pro- 
perty remaining  subject  to  the  trusts  of  the  will  of  Sir  Kobert 
Macfarlane,  as  well  as  all  the  estate  of  the  said  M.  G.  L.  Mac- 
farlane, had  then  become  vested,  transferred  into  court,  under 
the  provisions  of  the;Trustee  Eelief  Act,  to  the  credit  of  "  The 
account  of  Henry  Macfarlane,"  certain  sums  of  New  3L  per 
cent.  Annuities,  Consolidated  Bank  Annuities,  and  cash  upon 
an  affidavit  sworn  by  him  on  December  18,  1877  (from  which 
such  of  the  facts  before  mentioned  as  do  not  appear  from  deeds 
and  documents  are  taken),  and  in  such  affidavit  it  is  stated  by 
Sir  Charles  Douglas  (inter  alia)  that  after  the  death  of  the  said 
Sir  Eobert  Macfarlane  (no  other  date  is  given)  the  trustees  of 
his  will  got  in  and  took  possession  of  all  his  real  and  personal 
estate,  and  after  paying  his  debts,  funeral  and  testamentary 
expenses,  and  appropriating  40,000^.  3Z.  105.  per  cent.  Eeduced 
Bank  Annuities  (afterwards  converted  into  the  like  sum  of 
New  31.  per  cent.  Annuities),  and  the  two  leasehold  houses. 
No.  35,  Great  Cumberland  Place,  and  No.  1,  Great  Cumberland 
Street,  respectively,  and  the  stables  and  coach-houses  held 
therewith  respectively,  as  a  fund  for  answering  the  said  annui- 
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ties  (meaning  the  annuities  by  the  will  bequeathed  in  favour  of  BYRNE  J. 
Lady  Macfarlane,  M.  G.  L.  Macfarlane,  and  Henry  Macfarlane),  1902 
which  fund  was  thereinafter  referred  to  as  "  the  appropriated  douglas  ani 
fund,"  paid  and  transferred  to  the  said  Eobert  Macfarlane  ^^^^ 
all  the  residue  of  the  testator's  estate,  with  the  exception  of      in  re. 
certain  chattels  in  which  Lady  Macfarlane  had  under  the  will 
a  life  interest. 

It  is  also  stated  that  the  income  of  "  the  appropriated  fund  " 
was,  after  deducting  the  annuity  of  2501.  payable  to  M.  G.  L. 
Macfarlane,  from  time  to  time  during  the  life  of  Lady  Mac- 
farlane paid  to  her,  and  that  she  maintained  Henry  Macfarlane, 
but  did  not  pay  to  or  render  any  account  to  him  of  the  annuity 
to  which  he  was  entitled,  but  it  was  believed  that  she  paid  on 
his  behalf  sums  which  about  equalled  or  exceeded  what  was 
payable  in  respect  of  his  annuity. 

It  is  also  stated  that  on  the  death  of  Lady  Macfarlane  the 
unsold  part  of  the  appropriated  fund  "  consisted  of  the  fol- 
lowing particulars,  namely,  27,120^.  95.  8d.  New  SI.  per  cent. 
Consols,  and  of  the  leasehold  houses  in  Great  Cumberland 
Place  and  Great  Cumberland  Street,  and  of  the  stables  and 
coach-houses  thereto  respectively  belonging,  and  that  the 
outstanding  estate  of  Robert  Macfarlane  consisted  of  a  sum  of 
7000Z.  Bristol  and  Exeter  Railway  Company's  Debenture  Stock 
standing  in  the  name  of  Lady  Macfarlane,  of  a  leasehold  house. 
No.  11,  Chesham  Street,  Belgrave  Square,  and  of  certain 
chattels. 

It  is  also  stated  that  the  said  M.  G.  L.  Macfarlane,  shortly 
after  her  mother's  death,  under  the  advice  of  counsel,  divided 
the  said  sums  of  27,120Z.  9s.  Sd.  New  31.  per  cent.  Consols  and 
lOOOl.  Bristol  and  Exeter  Railway  Company's  Debenture 
Stock  between  Henry  Macfarlane  and  herself,  by  transferring 
a  moiety  into  her  own  name  for  her  own  use  and  benefit,  and 
by  allowing  the  sum  of  13,560Z.  45.  lOd.  New  31.  per  cent.  Consols 
and  3500Z.  Bristol  and  Exeter  Railway  Company's  Debenture 
Stock  (being  the  other  moiety  thereof  respectively)  to  remain 
for  the  benefit  of  the  said  Henry  Macfarlane  in  the  names  in 
which  the  said  sums  of  27,120Z.  95.  8d.  New  Consols  and  7000Z. 
Bristol  and  Exeter  Railway  Company's  Debenture  Stock  were 
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BYRNE  J.  respectively  standing  at  her  mother's  death  (that  is,  in  the 
1902      names  of  Kobert  Macfarlane,  Lady  Macfarlane,  and  Earl 

Pou^sAND  Beauchamp,  all  deceased). 
Powell's  j^.  farther  stated  that  after  the  death  of  Lady  Macfarlane 
In  re.  M.  G.  L.  Macfarlane  received  on  account  of  Henry  Macfarlane 
all  the  income  which  as  well  before  as  after  such  division  as 
aforesaid  and  during  her  life  accrued  in  respect  of  the  last- 
mentioned  sums  of  13,560Z.  4s.  lOd.  New  31.  per  cent.  Consols 
and  3500Z.  debenture  stock,  and  also  his  moiety  of  the  net 
rents  and  profits  from  time  to  time  due  of  the  leasehold  premises 
in  Great  Cumberland  Place  and  Great  Cumberland  Street,  and 
of  the  stables  and  coach-houses  thereto  respectively  belonging, 
and  of  11,  Chesham  Street,  and,  after  payment  of  outgoings 
and  expenses  payable  in  respect  of  the  same  premises  and  of 
certain  sums  which  M.  G.  L.  Macfarlane  from  time  to  time 
applied  for  his  maintenance,  she  from  time  to  time  invested 
the  residue  of  such  income  and  the  annual  produce  of  such 
investments. 

On  April  6,  1878,  the  said  Henry  Macfarlane  was  duly  found 
of  unsound  mind  by  inquisition. 

By  his  first  general  report  dated  July  31,  1878,  the  master 
found  that  the  fortune  of  the  said  Henry  Macfarlane  consisted 
of  (inter  alia)  "  an  absolute  interest "  (subject  as  thereinafter 
mentioned)  "  in  one  undivided  half  part  or  share  of  the  several 
leasehold  hereditaments  specified  in  the  2nd  schedule  thereto." 
The  said  2nd  schedule  (so  far  as  material)  is  as  follows  : — 

"  The  2nd  schedule  referred  to  in  the  foregoing  report. 

"  Containing  the  particulars  of  leasehold  houses  and  premises^ 
a  moiety  of  which  belongs  absolutely  to  the  said  Henry  Mac- 
farlane, and  the  other  moiety  to  the  said  Sir  Charles  Douglas, 
subject  as  to  the  entirety  of  the  leasehold  premises  first  and 
secondly  thereinafter  mentioned  to  an  annuity  of  5001.  payable 
to  the  said  Henry  Macfarlane  during  his  life  "  (inter  alia), 
"  No.  1.  A  leasehold  messuage  and  premises  No.  1,  Great 
Cumberland  Place  (formerly  No.  19,  Great  Cumberland  Street), 
Hyde  Park,  with  coach-house  and  stable  in  Bryanston  Mews, 
held  for  a  term  of  years  expiring  at  Michaelmas,  1928,  the 
entirety  of  the  premises  being  sublet  on  lease  to  the  Countess 
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of  Craven  for  a  term  expiring  on  December  25,  1887,  at  the  BYRNE  j. 
yearly  rent  of  658Z.  7s.  6cZ."  1902 

This  report  was  duly  confirmed  on  August  7,  1878,  and  the  douglTs  and 
custody  of  the  estate  ofi  the  said  Henry  Macfarlane  was  ^^^^^^^^^^ 
committed  to  Sir  Charles  Douglas. 

Sir  Charles  Douglas  died  on  February  21,  1887,  having  by 
liis  last  will  appointed  the  Marquis  of  Kipon  and  his  son 
'Greville  Charles  Douglas  executors. 

The  will  of  Sir  C.  Douglas  was  duly  proved  on  March  22, 
1887,  by  the  said  Greville  Charles  Douglas  alone. 

The  custody  of  the  estate  of  the  said  Henry  Macfarlane  was 
.subsequently  committed  to  Colonel  Johnstone. 

By  indenture  of  underlease  dated  February  20,  1888,  and 
made  between  Henry  Macfarlane  (described  as  a  person  of 
unsound  mind  so  found  by  inquisition),  acting  by  J.  J.  John- 
stone, the  duly  appointed  committee  of  his  estate,  and  the  said 
^Greville  Charles  Douglas  of  the  one  part,  and  the  Countess  of 
Craven  of  the  other  part,  after  reciting  that  the  said  H.  Mac- 
farlane was  absolutely  entitled  to  a  moiety  of  a  leasehold 
interest  in  the  messuage  and  premises  thereinafter  described 
and  intended  to  be  thereby  demised,  and  that  the  said  G.  C. 
Douglas  was  absolutely  entitled  to  the  other  moiety,  and  that 
by  an  order  dated  January  12,  1888,  and  made  in  the  matter 
•of  the  lunacy,  it  was,  amongst  other  things,  directed  that  that 
deed  should  be  granted,  that  the  master  had  settled  and 
.approved  the  deed  as  a  proper  lease  to  be  granted  to  the 
Countess  of  Craven  of  the  said  messuage  and  hereditaments, 
and  in  testimony  of  his  approval  had  signed  his  name  in  the 
margin  of  the  first  and  two  following  skins  of  that  deed,  and 
ihis  name  and  allowance  in  the  margin  of  the  fourth  and  last 
skin  thereof,  it  was  witnessed  that  they  the  said  H.  Macfarlane 
(acting  as  aforesaid)  and  G.  C.  Douglas,  according  to  their 
{respective  estates  and  interests,  demised  No.  1,  Great  Cumber- 
lend  Place  and  7,  Bryanston  Mews,  to  the  Countess  of  Craven 
ioT  a  term  of  twenty-one  years,  and  the  deed  contained  the 
usual  covenants  by  the  Countess  of  Craven  with  the  said 
H.  Macfarlane  and  G.  C.  Douglas  with  separate  covenants  as 
.to  their  respective  interests. 
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t  BYENE  J.      Henry  Macfarlane  died  on  January  27,  1892,  a  bachelor  and 
1902      intestate,  and  letters  of  administration  to  his  personal  estate 
Douglas  and  and  effects  were  duly  granted  out  of  the  Principal  Kegistry  of 
oS^EACT         Probate  Division  on  July  7,  1892,  to  Gertrude  Begbie,  one-- 
In  re.      of  the  next  of  kin. 

By  an  order  dated  August  4,  1892,  made  in  the  matter  of 
the  said  lunacy,  it  was  ordered  (inter  alia)  that  the  passing  of 
a  final  account  by  the  said  J.  J.  Johnstone  should  be  dispensed 
with,  and  his  security  as  committee  of  the  estate  be  discharged. 
By  deed  dated  May  19,  1893,  and  made  between  the  said 

G.  C.  Douglas  of  the  first  part,  the  said  Gertrude  Begbie  of  the 
second  part,  the  said  G.  C.  Douglas  of  the  third  part,  and 

H.  P.  Leach  of  the  fourth  part,  after  reciting  (inter  alia)  the 
will  of  Sir  Eobert  Macfarlane  that  the  said  G.  C.  Douglas  was,, 
in  the  events  that  had  happened,  the  surviving  trustee  of  the 
said  will,  but  that  no  sale  of  the  leasehold  premises  bequeathed 
by  the  said  will  had  ever  been  made,  and  that  the  beneficial 
interest  in  the  said  leasehold  premises  and  in  the  proceeds  of 
sale  thereof,  if  sold,  became  vested  in  the  said  G.  Douglas 
and  H.  Macfarlane  in  equal  shares  as  tenants  in  common,  it 
was  witnessed  that,  in  pursuance  of  the  said  agreement  and 
in  consideration  of  3000Z.  paid  by  the  said  G.  C.  Douglas  to 
the  said  G.  Begbie,  he,  the  said  G.  C.  Douglas,  as  trustee 
at  the  request  and  directions  (thereby  testified)  of  the  said 

G.  Begbie  as  legal  personal  representative  of  H.  Macfarlane 
as  to  one  equal  undivided  moiety  of  the  said  premises, 
and  being  himself  entitled  as  beneficial  owner  to  the  other 
equal  undivided  moiety  of  the  same  premises,  thereby  assigned 
the  leasehold  premises  in  question  to  the  said  H.  P.  Leach,  his 
executors,  administrators,  and  assigns,  for  the  residue  of  the^ 
term  subject  to  the  indenture  of  underlease  of  February  20,. 
1888. 

By  indenture  dated  May  20,  1893,  made  between  the  said 

H.  P.  Leach  of  the  one  part,  and  the  said  G.  C.  Douglas  of 
the  other  part,  it  was  witnessed  that  the  said  H.  P.  Leach  as- 
trustee,  and  at  the  request  of  the  said  G.  C.  Douglas,  thereby 
assigned  the  same  leasehold  premises  to  the  said  G.  C.  Douglas^, 
his  executors,  administrators,  and  assigns,  subject  as  aforesaid. 
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Subsequently  the  premises  have  been  mortgaged  and  the  BYRNE  J. 
underlease  has  been  released  so  as  to  merge.  1902 

On  September  19,  1901,  a  contract  for  sale  of  the  entirety  of  Douglas  ANr> 
the  premises  No.  1,  Great  Cumberland  Place,  and  the  stables  Jo^j^^^^t, 
held  therewith,  was  entered  into  with  the  present  appHcant  by  ^n^- 
Greville  Charles  Douglas  for  the  sum  of  12,200Z.,  an  abstract, 
requisitions,  and  answers  have  been  delivered,  and  the  pur- 
chaser declines  to  complete  upon  the  ground  that  the  vendor 
was  at  the  date  of  his  purchase  in  1893  trustee  for  sale  of  the 
entirety  of  the  property,  one  moiety  of  which  he  purchased,  and 
that  the  transaction  is  therefore  voidable  by  Mrs.  Begbie,  or 
any  other  of  the  next  of  kin  of  Henry  Macfarlane  entitled 
equitably  with  her.    It  is  pointed  out  that  the  present  sale  is 
for  a  price  representing  more  than  double  that  paid  by  the 
vendor  eight  years  ago,  although  the  length  of  the  term  to  run 
has  diminished. 

It  is  insisted  on  behalf  of  the  vendor  that  a  good  title  is 
shewn,  that  he  was  a  bare  trustee  of  the  property  when  he 
purchased,  and  the  vendor  cannot  or  is  unable  to  procure  the 
concurrence  of  Mrs.  Begbie  and  the  other  next  of  kin  of 
Henry  Macfarlane. 

Mulliga7iy  K,C,,  and  Manning ,  for  the  purchaser.  On  the 
facts  of  this  case  no  election  was  ever  made  to  take  this  lease- 
hold property  in  specie,  though  there  may  have  been  an 
attempt  to  release  the  trustees  from  the  trust  for  sale.  One  of 
a  number  of  persons  interested  in  an  estate  cannot  elect :  in 
order  to  effect  an  election  the  parties  concurring  must  be 
absolutely  interested;  if  they  have  only  a  partial  or  limited 
interest  it  will  be  ineffectual :  Sisson  v.  Giles.  (1)  Eobert 
during  his  life  never  became  absolutely  and  indefeasibly 
entitled:  no  one  could  become  absolutely  entitled  until  the 
death  of  the  lunatic  because  of  his  incapacity  to  elect ;  the 
trust  for  sale  was,  therefore,  subsisting  at  the  time  the  purchase- 
of  the  moiety  was  made  by  the  trustee ;  in  effect  the  trustee- 
purchased  from  himself,  which  he  had  no  right  to  do.  The 
onus  is  on  the  trustee  to  shew  that  the  relationship  of  cestui 

(1)  (1863)  3  D.  J.  &  S.  614. 
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BYRNE  J.  que  trust  and  trustee  was  at  an  end  before  the  purchase  was 
1902      made.   The  title  shewn,  being  in  effect  that  of  a  purchase  from 
DouglTs  and  himself  as  trustee  for  sale,  will  not  be  forced  upon  a  purchaser : 
(Sbact    ^^^^^^^^  V.  Scott  (1) ;  Ex  parte  Lacey.  (2) 
In  re.         The  purchaser's  objection,  therefore,  is  well  founded.  But 
in  any  case,  even  if  the  vendor  can  prove  that  all  necessary- 
information  was  given  as  to  the  value,  and  that  all  the  bene- 
ficiaries knew  and  approved  of  the  sale,  the  title  is  too  doubtful 
to  be  forced  on  any  purchaser. 

Bowde7if  K.C.,  Christopher  James y  and  Whinney,  for  the 
vendor.  The  trust  for  sale  created  by  the  will  of  Sir  R. 
Macfarlane  had  ceased  to  exist  before  1893.  For  fifty  years 
there  had  been  no  suggestion  of  a  sale.  The  facts  that  it 
was  a  leasehold,  and  that  the  annuity  was  given  to  Henry 
Macfarlane,  who  was  a  lunatic  and  could  not  elect,  are  not 
obstacles  to  election;  and,  further,  we  submit  that  the  Court 
has  elected  on  behalf  of  the  lunatic.  The  trust  for  sale  was 
created  in  order  to  provide  for  the  annuities,  and  it  ceased 
when  they  came  to  an  end :  In  re  Hotchkys  (3) ;  otherwise  it 
might  have  been  void  under  the  rule  against  perpetuities  : 
Goodier  v.  Edmunds.  (4)  The  facts  shew  that  the  parties  had 
elected  to  keep  the  property  unconverted  and  appropriate  it  to 
meet  the  annuities,  and  they  had  power  to  do  so,  although 
there  were  annuities  charged  upon  it :  Griesbach  v.  Fre- 
mantle  (5) ;  Mutlow  v.  Bigg.  (6)  Letting  is  important  evidence 
of  election  to  take  in  specie  :  In  re  Gordon.  (7)  A  person  who 
has  only  a  defeasible  title  can  elect :  Meek  v.  Bevenish  (8)  ; 
In  re  Bavidson.  (9)  The  decision  in  Sisson  v.  Giles  (10)  turned 
upon  the  circumstance  that  one  of  the  persons  required  to  sign 
a  deed  was  a  married  woman  who  could  not  deal  with  the 
property.  In  In  re  Bewis  (11)  Pearson  J.  held  upon  the 
particular  facts  of  the  case  that  there  had  been  no  election,  but 
he  would  otherwise  have  followed  In  re  Gordon  (7) ;  Potter  v. 

(1)  [1900]  A.  C.  499.  (6)  (1875)  1  Ch.  D.  385. 

(2)  (1802)  6  Ves.  625 ;  6  R.  K.  9.  (7)  (1877)  6  Ch.  D.  531. 

(3)  (1886)  32  Ch.  D.  408.  (8)  (1877)  6  Ch.  D.  566. 

(4)  [1893]  3  Ch.  455.  (9)  (1879)  11  Ch.  D.  341. 
<5)  (1853)  17  Beav.  314.  (10)  3  D.  J.  &  S.  614. 

(11)  (1885)  30  Ch.  D.  654. 
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Budeney  (1)  is  in  our  favour.    It  is  not  necessary  to  shew  a  BYRNE  J. 
particular  point  of  time  when  election  was  made.    It  is  suffi-  1902 
cient  to  prove  that  it  took  place  before  a  certain  time.    Here  Douglas  an© 
the  inference  from  the  facts  is  clear  that  election  has  taken  qo^J^eact, 
place,  and  the  Court  will  force  the  title  on  the  purchaser :  -^^ 
Mogridge  v.  Clapp.  (2)    The  difference  between  doubts  of  law 
and  doubts  of  fact  is  shewn  by  In  re  Marshall  and  Salt's 
Contract.  (3)    The  doubt  here  is  purely  on  a  question  of  fact, 
and  does  not  come  within  the  later  cases  :  In  re  Trustees  of 
Hollis'  Hospital  and  Hague's  Contract  (4)  and  loi  re  Thachwray 
and  Young's  Contract.  (5) 

Mulligan^  E.G.,  in  reply.  Under  the  will  there  is  a  paramount 
trust  for  sale,  and  the  trustees  were  not  authorized  to  retain 
these  leaseholds.  They  were  to  set  certain  property  apart,  and 
the  legatee  was  entitled  to  call  for  a  transfer  of  the  balance. 
This  was  actually  done.  The  property  was  only  appropriated 
subject  to  the  trust  for  sale.  The  words  of  the  trust  are 
imperative,  whereas  in  In  re  Hotchkys  (6)  the  trustees  had  a 
discretionary  power.  It  is  said  that  the  trust  came  to  an  end 
at  the  expiration  of  lives  in  being,  namely,  when  the  last 
annuitant  died ;  but  there  is  no  foundation  for  that  contention. 
A  trust  for  sale  is  not  within  this  rule,  which  applies  only 
to  powers :  In  re  Tweedie  and  Miles  (7),  following  Biggs  v. 
PeacocJc.  (8) 

There  has  been  no  election.  There  is  no  case  in  the  books 
in  which  the  doctrine  of  election  has  been  applied  to  leaseholds. 
The  nature  of  the  property  makes  it  impossible.  Leaseholds 
vest  in  the  executor,  and  he  can  sell  them  to  pay  debts.  Again, 
a  leasehold  is  a  terminable  and  a  burdensome  security.  The 
Court  will  not  without  strict  evidence  assume  that  the  legatee 
elected  to  become  subject  to  the  covenants  of  the  lease.  In^ 
1843  Kobert  Macfarlane  acted  as  executor,  not  as  legatee.. 

[Byene  J.    Not  after  the  appointment  of  trustees.] 

He  assented  to  what  was  done. 

(1)  (1887)  56  L.  T.  395.  (5)  (1888)  40  Ch.  D.  34. 

(2)  [1892]  3  Ch.  382.  (6)  32  Ch.  D.  408. 

(3)  [1900]  2  Ch.  202.  (7)  (1884)  27  Ch.  D.  315. 

(4)  [1899]  2  Ch.  540.  (8)  (1882)  22  Ch.  D.  284. 
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BYENE  J.      But  even  if  this  had  been  real  estate  there  would  have  been 
1902       no  election.    The  house  v^^as  divided  between  three  persons. 
Douglas  and  When  Lady  Macfarlane  took  out  administration  to  her  son  in 
ConteTct,  house  vested  in  her  as  administratrix  and  again 

In  re.  became  liable  to  be  sold.  After  the  death  of  Kobert  in  1849 
there  was  no  one  capable  of  making  an  election.  In  order  to 
effect  an  election  the  assent  of  all  the  persons  interested  in 
the  estate  is  essential :  In  re  Davidson.  (1)  Grieshach  v.  Fre- 
mantle  (2),  which  was  cited  to  shew  that  the  fact  that  there 
is  an  annuity  which  has  to  be  raised  out  of  the  property  does 
not  prevent  an  election,  also  shews  (3)  that  all  parties  must 
consent  to  it.  Mutlow  v.  Bigg  (4)  and  In  re  Gordon  (5)  are  to 
the  same  effect.  In  all  those  cases  there  was  no  act  which  told 
against  election,  whereas  in  this  case  there  are  several,  namely, 
the  assignments  in  1843  and  1847,  the  conveyances  by  Lady 
Macfarlane,  and  the  report  in  Lunacy. 

The  trust  for  sale  continued  in  force,  and  the  trustee  could 
not  become  the  purchaser ;  at  all  events  the  point  is  not  clear, 
and  there  are  so  many  questions  in  dispute  that  the  Court  will 
not  force  such  a  title  on  the  purchaser. 

Cur,  adv.  vult. 


May  6.  Byene  J.  stated  the  facts  as  set  forth  above,  and 
•continued: — The  point  for  determination  upon  the  present 
summons  is  whether  the  vendor  was  or  was  not  a  trustee  for 
sale  at  the  date  of  his  purchase,  and  as  such  incapable  of 
purchasing. 

Undoubtedly  the  leaseholds  in  question  were  under  the  will 
of  Sir  E.  Macfarlane  subject  to  a  trust  for  sale,  and,  unless  a 
valid  and  effectual  appropriation  was  effected  to  answer  the 
annuities,  it  was  not  competent  for  the  trustees  of  the  will  to 
make  a  valid  transfer  to  Kobert  Macfarlane  of  any  part  of  the 
testator's  trust  estate. 

The  appropriation  of  the  leasehold  property,  by  the  affidavit 
of  Sir  Charles  Douglas  stated  to  have  been  made,  is  not  in 


(1)  11  Ch.  D.  341,  351.  (3)  17  Beav.  319. 

(2)  17  Beav.  314.  (4)  1  Ch.  D.  385. 

(5)  6Ch.  D.  531. 
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accordance  with  the  terms  of  the  will,  which  required  appro-  BYRNE  J. 
priation  of  investments,  and  as  against  Henry  Macfarlane  1902 
certainly,  and  as  against  any  other  beneficiary  not  accepting  Douglas  and 
such  appropriation,  it  was  not  effectual  to  destroy  the  trust  for  coimiACT, 
sale  of  the  leaseholds.    No  definite  date  is  given  for  the  act 
or  acts  of  supposed  appropriation,  and  I  do  not  know  how  it 
is  supposed  to  have  been  effected,  unless  by  leaving  the  lease- 
holds in  question  and  the  securities  vested  in  the  trustees,  and 
by  transferring  the  rest  of  the  estate  to  Kobert  Macfarlane. 
As  a  matter  of  fact,  I  do  not  know  whether  all  the  remaining 
property  ever  was  transferred. 

There  could  be  no  release  of  the  trust  for  sale  by  the  bene- 
ficiaries, either  original  or  claiming  by  derivative  title,  nor  any 
election  by  them  to  take  the  leaseholds  in  question  "  in  specie," 
down  to  the  time  when  Henry  Macfarlane  was  found  a  lunatic 
by  inquisition  in  1878,  inasmuch  as  he  had  never  been  from 
the  time  of  the  death  of  the  original  ^testator  competent  either 
to  release  or  to  elect. 

Then  was  there  any  election  on  his  behalf  in  the  lunacy  pro- 
ceedings? I  have  first  the  report  of  the  master  finding  the 
property  of  the  lunatic,  which  does  find  a  moiety  of  the  pro- 
perty in  question  as  belonging  absolutely  to  him,  and  stating 
that  the  other  moiety  belongs  to  Sir  C.  Douglas ;  but  it  is  so 
found  subject  as  to  the  entirety  to  an  annuity  of  5001.,  payable 
to  Henry  Macfarlane  during  his  Hfe. 

This  finding  is  clearly  inaccurate,  unless  read  as  meaning 
entitled  beneficially,  inasmuch  as  the  legal  estate  in  the  entirety 
was  undoubtedly  then  vested  in  Sir  Charles  Douglas;  but, 
unless  I  am  wrong  in  my  view  that  at  that  date  there  had 
neither  been  appropriation  nor  release  of  the  trust  for  sale,  nor 
election  to  take  "in  specie,"  the  report  is  also  inaccurate  in 
not  describing  the  interest  as  being  a  moiety  of  the  proceeds 
of  sale  of  the  entirety  of  the  leaseholds  which  were  then  subject 
to  a  trust  for  sale. 

I  cannot  accept  this  finding  as  operating,  or  as  intended  to 
operate,  as  an  election  on  behalf  of  the  lunatic,  nor  as  intended 
in  any  way  to  alter  or  modify  his  rights.  Neither  am  I  able 
to  attribute  any  such  effect  to  the  underlease  of  February  20, 
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BYRNE  J.  1888,  granted  with  the  sanction  of  the  Master  in  Lunacy.  The 
1902      recital  in  it  of  the  interest  of  the  lunatic  in  the  property  does 
Douglas  and       eYBii  accord  with  the  finding  of  the  property,  for  it  contains. 
Contract        reference  to  the  entirety  of  the  property  heing  subject  to^ 
In  re.      the  annuity,  nor  does  it  recognise  the  fact  that  the  legal  estate 
in  the  entirety  was  vested  in  Sir  Charles  Douglas.    I  think 
that  there  is  no  sufficient  evidence  of  an  election  on  behalf  of 
the  lunatic  to  change  or  alter  his  actual  rights  and  interests  in 
the  property. 

To  establish  an  election  to  take  "  in  specie  "  and  free  from 
a  trust  to  convert,  I  think  it  is  necessary  to  have  sufficient 
evidence, of  the  election  to  be  derived  from  declarations  or  acts 
and  conduct  of  the  parties,  and  where  it  is  sought  to  establish- 
such  an  election  by  a  person  or  persons  only  entitled  so  to  elect, 
subject  to  the  rights  of  third  persons  to  insist  upon  a  sale,  it 
must  be  shewn  in  like  manner  that  such  persons  have  assented. 
In  the  case  of  Sisson  v.  Giles  (1),  before  Lord  Westbury,  he 
held  that  to  effect  a  reconversion  the  parties  directing  it  must 
be  absolutely  interested  in  the  property  in  question,  and  if  they 
had  only  limited  or  defeasible  interests  there  could  be  no  con- 
version. In  Mutlow  V.  Bigg  (2),  where  a  testator,  after  giving, 
legacies,  devised  a  freehold  house  to  three  persons  in  trust  for 
sale,  the  proceeds  to  be  considered  part  of  his  personal  estate,, 
and  gave  his  residuary  real  and  personal  estate  to  the  same 
three  persons,  the  Court  held  on  the  facts  that  the  three  being^ 
competent  so  to  do  had  by  their  conduct  elected  to  reconvert, 
and  that  certain  unsatisfied  legatees,  who  had,  as  James  L.Jo, 
pointed  out,  no  interest  in  the  question  whether  the  other  persons 
should  or  should  not  take  the  property  as  real  or  as  personal 
estate,  had  so  acted  that  their  consent  ought  to  be  inferred. 

In  truth,  all  the  cases  turn  on  the  particular  facts ;  and  in  the 
present  case  I  am  unable  to  satisfy  myself  that  there  ever  was 
a  valid  and  effectual  election  to  take  "  in  specie  "  by  or  with  the. 
assent  of  all  persons  interested  in  the  matter,  one  of  such  persons 
not  having  been  competent  to  give  assent. 

Then  it  was  argued  that,  upon  the  true  construction  of  the 
will  of  Sir  E.  Macfarlane,  the  trust  for  sale  came  to  an  end  orb 
(1)  3  D.  J.  &  S.  614.  (2)  1  Ch.  D.  385. 
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the  cesser  of  the  annuities  because  of  the  frame  of  the  gift  to  BYRNE  j. 

Eobert  Macfarlane,  and  the  case  of  In  re  Hotchkys  (1)  was  1902 

referred  to ;  but  that  was  a  case  in  which  it  was  held  that  there  douglas  and 

was  no  trust  for  sale,  but  only  a  power,  and  the  fact  that  the  contract 

ultimate  trust  for  the  remainderman  was  in  form  a  direct  gift 

of  the  real  and  personal  estate  was  relied  upon  by  the  Court  as 

supporting  that  view.    It  does  not  appear  to  me  that  that  case 

assists  the  contention.    It  is  quite  true  that,  had  the  annuities 

been  all  satisfied  or  provided  for  by  the  appropriation,  and  had 

Eobert  Macfarlane  been  then  living,  he  would  have  been  entitled 

to  ask  for  a  conveyance  of  the  whole  or  of  the  unappropriated 

part  of  the  estate  "  in  specie  "  ;  but  that  position  never  arose  in 

the  present  case.    It  was  suggested  that  if  this  view  were  not 

adopted  the  trust  for  sale  might  be  void  for  perpetuity,  the 

exercise  of  it  not  being  confined  within  the  proper  limit,  and 

Goodier  v.  Edmunds  (2)  was  cited ;  but  in  that  case  the  trust  for 

sale  did  not  arise  under  the  terms  of  the  will  until  after  the 

legal  period,  and  it  does  not  seem  to  me  to  bear  upon  the  present 

case,  where  there  is  an  immediate  trust  for  sale,  and  the  parties 

to  take  under  the  will  are  all  lives  in  being  at  its  date.  If 

authority  be  wanted  to  shew  that  a  trust  for  sale  does  not  come 

to  an  end  simply  because  the  persons  to  take  are  ascertained 

and  sui  juris  at  the  time  of  distribution,  I  think  that  the  case 

of  In  re  Tweedie  and  Miles  (3)  is  in  point. 

Upon  a  consideration  of  all  the  facts  of  the  present  case,  I 
have  come  to  the  conclusion  that  there  never  was  an  effectual 
election  to  take  the  property  the  subject-matter  of  the  contract 
otherwise  than  in  the  form  directed  by  the  testator,  and  that 
the  trust  for  sale  was  operative  and  capable  of  being  exercised 
by  the  present  vendor  at  the  date  when  he  affected  to  purchase ; 
he  was  consequently  a  trustee  for  sale,  and  as  such  incompetent 
to  purchase  without  the  assent  of  all  persons  beneficially 
interested. 

But  apart  from  this,  and  assuming  that  I  am  wrong  in  the 
view  I  take,  it  is  quite  clear  that  the  title  is  one  depending  upon 

(1)  32  Ch.  D.  408.  (2)  [1893]  3  Ch.  455. 

(3)  27  Ch.  1).  315. 
Vol.  II.  1902.  Y  1 
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BYENE  J.  the  establishment  of  facts  and  dealings  of  a  complicated,  and  in 
1902      some  instances  of  an  ambiguous,  nature,  such  as  are  not  merely 
DouglTs  and  practically  capable  of  being  challenged  or  put  in  issue,  but  not 
Powell's    unlikely  to  be  raised,  and  with  a  reasonable  chance  of  success, 

CONTKACT,  '  ;  ^  ' 

In  re.  particularly  having  regard  to  the  enormous  expansion  of  price 
for  a  wasting  property  in  eight  years,  to  the  unsatisfactory  nature 
of  the  valuation  made  for  Mrs.  Begbie  on  the  occasion  of  the 
former  transaction,  and  to  the  general  nature  of  the  case. 

Under  these  circumstances  I  think  I  ought  to  follow  the 
course  pursued  in  other  cases,  the  last  of  which  is  In  re  Hand- 
man  and  Wilcox's  Contract  (1),  and  hold  that  the  title  is  not 
one  which  ought  to  be  forced  upon  a  purchaser. 

Solicitors :  Dale,  Newman  d  Hood ;  Walker ^  Martineau 
d  Co. 

H.  C.  K. 


In  re  DAVIS. 

DAVIS  V.  DAVIS. 

[1900   D.  1524.] 

Trustee — Breach  of  Trust — Trust  Moneys  employed  in  Trade — Bate  of 

Interest. 

It  is  still  the  rule  of  the  Court  that  a  trustee  who  employs  trust  moneys- 
in  trade  or  speculative  transactions  must  account  for  the  profit  he  makes- 
by  such  employment  or,  at  the  option  of  the  cestuis  que  trust,  be 
charged  with  interest  at  the  rate  of  5  per  cent. 

This  was  an  action  by  the  beneficiaries  under  the  will  of 
J.  Davis,  deceased,  against  the  trustees  of  the  will,  alleging 
divers  breaches  of  trust  and  claiming  accounts  on  the  footing 
of  wilful  default,  and,  if  necessary,  administration  of  the  estate. 
The  plaintiffs  failed  to  establish  any  default  on  the  part  of  the 
defendants,  except  the  following : — 

On  March  28,  1899,  the  defendants  received  the  sum  of 
6400Z.,  being  the  proceeds  of  sale  of  part  of  the  trust  estate. 

(1)  [1902]  1  Ch.  599. 
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The  defendants  had  a  trust  account  in  their  names  at  the  faewell 
London  and  Westminster  Bank,  Limited,  and  at  this  date  the 
bank  rate  of  interest  on  deposits  was  IJ  per  cent.,  and  there 
were  no  securities  immediately  available  in  which  the  defend- 
ants could  invest,  in  accordance  with  the  terms  of  the  testator's 
will,  to  pay  more  than  3  per  cent.  The  defendants,  therefore, 
acting  in  good  faith  and  with  the  view  to  benefit  the  plaintiffs, 
lent  the  6400Z.  as  a  temporary  investment  at  3i  per  cent, 
interest  to  a  firm  in  which  one  of  the  defendants  was  a  partner. 
The  firm  banked  with  the  London  and  Westminster  Bank, 
Limited,  and,  for  the  purposes  of  their  business,  had  an  over- 
draft of  about  20,000/.,  carrying  interest  at  3^  per  cent.,  but 
which  was  fully  secured;  and  the  6400Z.  was  applied  in 
temporary  reduction  of  this  overdraft.  On  April  25,  1900,  the 
defendants  withdrew  the  6400Z.  from  the  firm,  and  invested  it 
to  advantage  in  proper  securities. 

Bramwell  Davis,  K.C.,  and  Dwiham,  for  the  plaintiffs.  We 
are  entitled  to  an  account  of  the  actual  profits  made  by  employ- 
ing the  6400Z.  in  the  business  :  Docker  v.  Somes  (1) ;  Lewin  on 
Trusts,  10th  ed.  p.  298.  But  such  an  account  may  be  trouble- 
some and  expensive,  and  we  elect  to  take  interest  at  the 
commercial  rate  of  5  per  cent. :  Vyse  v.  Foster.  (2) 

Upjohn,  K.C.,  and  Le  Biche,  for  the  defendants.  We  do 
not  say  that  the  investment  was  a  proper  one.  But  the 
defendants  did  not  use  the  money  for  their  own  purposes. 
They  acted  from  motives  of  kindness  and  with  a  view  to 
benefit  the  plaintiffs.  In  Lewin  on  Trusts,  10th  ed.  p.  383, 
the  learned  editor  says  :  "  Until  very  recently  an  executor  has 
usually  been  charged  with  interest  at  the  rate  of  4  per  cent., 
except  in  those  special  cases  where  interest  at  the  higher  or 
mercantile  rate  of  5  per  cent,  has  been  charged.  It  has,  how- 
ever, long  been  felt  that,  in  view  of  the  diminished  rate  of 
interest  obtainable  on  investments  of  trust  money,  the  time  has 
arrived  when  the  rates  to  be  charged  ought  to  be  reduced 

(1)  (1834)  2  My.  &  K.  655;  39  E.  E.  317. 

(2)  (1872)  L.  E.  8  Ch.  309,  329. 
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FARWELL  from  4  per  cent,  to  3,  and  from  5  per  cent,  to  4.  In  some  of 
the  later  cases  this  view  has  been  acted  upon  by  the  Court, 
and  although,  at  the  present  juncture,  it  would  be  going 
too  far  to  say  that  the  Court  has  altered  the  rule,  the  current 
of  recent  authority  certainly  tends  in  that  direction."  We 
submit  that  the  present  is  eminently  a  case  in  which  under 
the  circumstances  the  rate  of  interest  should  be  reduced  from 
5  per  cent,  to  4  per  cent. :  Melland  v.  Gray  (1) ;  Wainwrighfs 
Case.  (2) 
Bramwell  Davis,  K.C.,  in  reply. 

Faewell  J.  This  action  asks  for  relief  on  various  grounds, 
which  I  have  disposed  of  as  the  case  went  on,  but  there 
remains  the  matter  in  which  the  trustees  no  doubt  have  done 
wrong.  I  credit  the  defendant  Kosenfelt  with  the  desire  to  do 
the  best  he  could  for  the  plaintiffs — indeed,  he  seems  to  have 
acted  with  great  consideration  and  kindness.  The  action 
charges  the  trustees  with  not  having  accounted  and  other 
matters.  Those  charges  are  without  any  foundation,  and,  so 
far  as  they  are  concerned,  I  dismiss  the  action  with  costs. 
Then  there  is  this  one  point,  as  to  which,  although  the  defend- 
ants were  challenged  about  two  days  before  the  writ  was  issued, 
no  opportunity  of  making  amends  was  given  to  them.  What 
they  did  was  this.  They  received  6400Z.,  and  if  they  had 
placed  that  sum  on  deposit  at  their  bankers  and  the  bank  rate 
had  been  paid  on  it,  the  sum  would  have  earned  IJ  per  cent. 
The  plaintiff  Davis,  the  tenant  for  life,  was  in  want  of  money, 
and  the  defendants  thought  it  would  be  advantageous  for  him 
to  have  3J  per  cent,  on  deposit,  and  wait  to  see  how  trust 
securities  would  go  in  the  market.  No  doubt  the  trustees 
were  entitled  to  keep  the  money  on  deposit  at  the  bank  for  a 
short  time;  but  they  in  fact  kept  it  for  over  a  year.  They 
paid  it  to  the  firm  in  which  one  of  themselves,  Mr.  Kosenfelt, 
was  a  partner  under  these  circumstances  :  Mr.  Kosenfelt's 
business  was  in  want  of  ready  money  from  time  to  time,  and 
he  and  his  partners  had  deposited  securities  to  a  very  large 

(1)  (1845)  2  Coll.  295,  301.  (2)  (1889)  62  L.  T.  30,  33. 
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amount,  namely,  60,000Z.,  with  their  bankers,  in  order  to  be  far  well 
allowed,  whenever  they  pleased,  to  overdraw  up  to  20,000/. 
At  the  time  this  took  place  they  had  an  overdraft  of  about 
18,000Z.,  on  which  they  were  paying  8^  per  cent,  to  their 
bankers.  The  defendants  could  not  get  8i  per  cent,  on  the 
6400/.,  and  so  they  placed  it  with  the  firm  by  reducing  their 
overdraft  to  this  extent,  and  paid  the  plaintiff,  Mr.  Davis,  the 
3J  per  cent,  instead  of  paying  it  to  their  bankers.  Now,  I  can 
only  say  that  that  is  not  justifiable,  although  not  dishonest  or 
morally  wrong.  Mr.  Bramwell  Davis  has  very  properly  elected, 
considering  that  the  sum  is  small  and  that  the  expense  of  an 
account  would  be  great,  to  ask  me  to  make  the  alternative 
order  which  I  am  bound  by  the  rule  stated  in  Vyse  v.  Foster  (1) 
to  give  him.  James  L.J.  there  says  (2) :  "If  an  executor  or 
trustee  makes  profit  by  an  improper  dealing  with  the  assets  or 
the  trust  fund,  that  profit  he  must  give  up  to  the  trust.  If  that 
improper  dealing  consists  in  embarking  or  investing  the  trust 
money  in  business,  he  must  account  for  the  profits  made  by 
him  by  such  employment  in  such  business ;  or  at  the  option 
of  the  cestui  que  trust,  or  if  it  does  not  appear,  or  cannot  be 
made  to  appear,  what  profits  are  attributable  to  such  employ- 
ment, he  must  account  for  trade  interest,  that  is  to  say, 
interest  at  5  per  cent."  Now,  it  is  quite  true  that  it  has  been 
suggested  in  subsequent  cases,  and  by  the  editor  of  Lewin  on 
Trusts,  that  perhaps  5  per  cent,  is  hardly  the  mercantile  rate 
of  interest  now ;  but  I  do  not  feel  at  liberty  so  to  decide,  or 
to  alter  the  5  per  cent,  mentioned  by  James  L.J.  The  result 
is  that,  so  far  as  this  particular  matter  is  concerned,  the  defend- 
ants must  be  charged  with  interest  at  the  rate  of  5  per  cent., 
that  is  to  say,  they  must  pay  the  difference  between  3i  and 
5  per  cent,  for  the  period  during  which  the  6400/.  was  invested 
with  the  firm.  Then  this  sum  will  be  set  off  against  the  costs 
of  the  action.  As  to  the  costs  of  this  particular  matter, 
inasmuch  as  the  trustees  in  my  opinion  were  quite  honest, 
and  really  did  the  best  they  could  for  the  benefit  of  the 
plaintiffs,  and  were  not  given  any  opportunity  of  setting  the 


(1)  L.  R.  8  Ch.  309. 


(2)  L.  R.  8  Ch.  329. 
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FAR  WELL  matter  right  before  action,  I  am  not  going  to  order  them  to 
pay  the  costs  of  it. 
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Solicitors  :  Gedge,  Kirhy  d  Millett ;  Joseph  d  Hyam. 


Note.  —  The  rate  of  interest  to 
be  allowed  on  a  debt  came  before 
Mathew  L.J.  in  Lunacy  in  Chambers 
on  March  24  last  in  the  case  of 

In  re  Hunt. 
Harvey's  Claim. 

Lunacy — Insolvent  Estate — Proof  of 
Debt — Rate  of  Interest. 

Sir  F.  Hunt,  being  in  failing  health 
and  incapable  of  managing  his  affairs, 
a  receiver  of  his  estate  was  appointed 
under  s.  119  of  the  Lunacy  Act,  1890. 
The  estate  was  insolvent  and  was 
being  administered  in  Lunacy.  Under 
the  usual  notice  to  creditors  to  come 
in  and  prove  their  claims,  Harvey 
lodged  a  proof  for  35,000Z.,  comprising 
numerous  sums  which  he  had  from 
time  to  time  paid  as  a  surety  under 
a  contract  of  indemnity  from  Sir  F. 
Hunt,  and  he  also  claimed  interest  at 
4  per  cent,  from  the  date  of  each  pay- 
ment and  the  costs  of  proving  his 
claim.  The  master  admitted  the  proof 
for  35,000?.,  with  interest  only  at 
3  per  cent.,  and  without  costs.  Oh 


payable  in  cases  of  this  kind :  Lawson 
V.  Wright,  (1786)  1  Cox,  275;  Hitch- 
man  V.  Stewart,  (1855)  3  Drew.  271 ; 
In  re  Swan's  Estate,  (1869)  Ir.  R. 
4  Eq.  209 ;  Petre  v.  Duncomhe,  (1851) 
2  L.  M.  &  P.  107 ;  Ex  parte  Bishop, 
(1880)  15  Ch.  D.  400;  In  reLamhert, 
[1897]  2  Ch.  169,  180.  The  same 
rate  is  still  payable. 

T.  L.  Wilkinson,  for  the  receiver. 
Recent  authorities  shew  that  the  old 
rate  of  4  per  cent,  is  now  considered 
too  high,  and  that  3  per  cent,  only 
should  be  charged :  In  re  Ooodenough, 
[1895]  2  Ch.  537;  Powlls  v.  Belh, 
[1900]  2  Ch.  107;  In  re  Lambert, 
[1897]  2  Ch.  169. 

Chaster,  in  reply. 


Mathew  L.J.  It  seems  clear  on 
the  authorities  that  the  old  rate  of 
interest  on  debts  has  not  been  altered. 
Four  per  cent,  has  always  been  the 
rate  allowed  on  a  judgment  debt,  and 
the  same  rate  is  allowable  on  a  debt 
of  this  kind.  The  appeal  will  be 
allowed  with  costs  of  and  incidental 
to  the  proof  of  the  claim  and  of  the 
appeal,  such  costs  to  be  added  to  the 
claim. 


Chaster,  for  the  appellant.  The  old 
rule  was  that  4  per  cent,  interest  was 


Solicitors:  Ingle,  Holmes  &  Sons. 
Wellington  Taylor. 
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[1902    A.  795.] 


1902 


Company — Begistered  Name — Proposed  new  Company — Similarity  of  Name —  May  27,  31. 
Injunction— Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  20. 

On  an  application  by  a  company  registered  under  the  Companies  Act, 
1862,  to  restrain  the  registration  of  a  new  company  with  a  title  alleged  to 
be  so  similar  to  that  of  the  old  company  as  to  be  calculated  to  deceive,  it 
is  material  to  consider — (1.)  what  business  has  been  or  is  intended  to  be 
carried  on  by  the  old  company,  and  what  is  intended  to  be  carried  on  by 
the  new  company ;  and  (2.)  what  sort  of  name  has  been  adopted  by  the 
old  company. 

A  company  cannot,  merely  by  registering  as  its  title,  or  part  of  its  title, 
a  single  word,  whatever  its  nature,  remove  that  word  from  the  English 
language  so  far  as  regards  its  use  in  the  title  of  subsequent  companies. 

A  company  registered  as  "  Aerators,  Limited,"  sought  to  restrain  the 
registration  of  a  new  company  with  the  name  "  Automatic  Aerators 
Patents,  Limited,"  on  the  ground  that  it  so  nearly  resembled  the  name 
of  the  plaintiff  company  as  to  be  calculated  to  deceive.  The  principal 
object  of  both  companies  was  the  manufacture  of  apparatus  for  the 
instantaneous  automatic  aeration  of  liquids ;  but  the  patents  and 
apparatus  of  the  plaintiff  company  were  quite  different  from  those  of  the 
defendants : — 

Held,  that  the  plaintiff  company  had  no  monopoly  of  the  word  "  Aerator," 
which  was  a  word  in  common  use  in  the  English  language  ;  and  the 
injunction  was  refused. 

The  plaintiff  company  was  incorporated  in  February,  1900, 
for  the  purpose  of  working  a  certain  patent  for  the  instanta- 
neous automatic  aeration  of  Hquids.  They  had  a  large  and 
increasing  business  in  England  and  the  Colonies.  The  appara- 
tus which  they  sold  was  portable,  and  had  become  known  in 
the  trade  and  to  the  pubHc  under  the  name  of  "  Sparklets," 
and  was  very  suitable  for  private  use.  The  defendants  were 
the  seven  signatories  to  the  memorandum  and  articles  of 
association  of  a  new  company  to  be  called  "  Automatic  Aerators 
Patents,  Limited."  Its  object  also  was  to  work  certain  patents 
for  the  instantaneous  automatic  aeration  of  liquids ;  but  its 
patents  and  apparatus  were  quite  different  from  those  of  the 
plaintiff  company,  and  were  more  suitable  for  hotels,  public- 
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FAKWELL  houses,  refreshment-bars,  and  such  like.  The  defendants 
lodged  the  necessary  papers  for  registration  at  Somerset  House 
1^  on  May  14,  1902.  Early  in  the  same  month  the  directors  of 
the  plaintiff  company  heard  that  a  new  company,  to  be  called 
"Automatic  Aerators,  Limited,"  was  about  to  be  formed. 
They  strongly  objected  to  this,  and,  accordingly,  with  the 
view  of  protecting  the  name  of  their  company,  they  prepared 
a  memorandum  and  articles  of  association  of  a  new  company 
under  the  title  of  "  Automatic  Aerators,  Limited,"  which  they 
tendered  for  registration  at  Somerset  House ;  but  the  registrar 
declined  to  accept  them,  because  the  defendants'  papers  had 
already  been  lodged.  Thereupon  the  writ  in  this  action  was 
issued,  claiming  an  injunction  to  restrain  the  defendants  from 
registering  a  company  under  the  title  of  "  Automatic  Aerators 
Patents,  Limited,"  or  in  any  other  name  so  nearly  resembling 
the  name  of  the  plaintiff  company  as  to  be  calculated  to 
deceive. 

On  motion  for  an  interim  injunction,  it  was  by  consent 
agreed  that  the  motion  should  be  treated  as  the  trial  of  the 
action,  and  should  be  set  down  for  hearing  with  witnesses.  It 
now  came  on.  The  evidence  is  sufficiently  noticed  in  the 
arguments  and  judgment. 


Jenkins,  K.C.,  and  J,  G,  Wood,  for  the  plaintiffs.  The 
defendants  have  taken  the  whole  of  our  title  and  made  it  part 
of  their  title.  They  have  no  right  to  do  that.  The  case  falls 
within  the  principle  of  Manchester  Brewery  Co.  v.  North 
Cheshire  and  Manchester  Brewery  Co.  (1)  We  object  to  their 
taking  the  word  "  Aerator."  The  whole  English  language  is 
open  to  them,  and  the  word  "  Aeration,"  to  which  there  is  no 
objection,  would  be  equally  suitable  for  them.  The  attempt 
to  register  "  Automatic  Aerators,  Limited,"  was  bona  fide,  and 
made  with  the  intention  of  carrying  on  business  as  well  as 
protecting  the  plaintiffs'  title.  Our  evidence  shews  that  there 
is  such  similarity  between  the  two  names  that  it  is  calculated 
to  deceive  and  to  cause  confusion  in  the  mind  of  the  public, 
and  it  may  lead  to  orders  being  sent  to  the  defendants  that  are 
(1)  [1898]  1  Ch.  539;  [1899]  A.  C.  83. 
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This  may  cause  them  irreparable  fakwell 
We  were  entitled  to  register  the  word  "  Aerator  "as 


intended  for  the  plaintiffs, 
injury 

part  of  our  title,  although  it  is  a  word  in  common  use ;  and  it 
gives  us  a  monopoly,  and  enables  us  to  prevent  the  registration 
of  any  other  name  so  similar  as  to  be  calculated  to  deceive. 

Upjohuy  K.C.f  and  George  Lawrence ^  for  the  defendants.  If 
the  plaintiffs  succeed,!' no  company  can  take  and  use  the 
word  **  Aerator  "  as  part  of  its  name.  It  is  not  a  question  of 
name  merely,  but  the  statutory  test  is,  Is  it  calculated  to 
deceive  ?  When  the  name  of  the  first  company  is  a  word  in 
very  general  use,  the  mere  taking  of  that  word,  guarded  with 
other  words,  does  not  create  such  a  similarity  as  is  calculated 
to  deceive.  The  Manchester  Breivery  Case  (1)  does  not  apply. 
The  word  Aerator  "  has  been  in  common  use  in  the  English 
language  for  many  years  :  The  Dictionary  of  Mechanics  and 
the  Oxford  English  Dictionary. 

[Faewell  J.  referred  to  the  Century  Dictionary.] 
The  plaintiffs  cannot  by  registering  the  word  as  their  title 
create  a  monopoly  of  it  for  themselves,  nor  can  they  found 
an  equity  on  the  blunders  that  others  may  make  :  Turton  v. 
Turton.  (2) 


1902 

Aerators^ 
Limited 

V, 
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Farwell  J.  The  plaintiffs,  "Aerators,  Limited,"  claim  an 
injunction  to  restrain  the  defendants  from  registering  a  com- 
pany under  the  name  of  "  Automatic  Aerators  Patents,  Limited," 
on  the  ground  that  such  name  so  nearly  resembles  the  plain- 
tiffs' name  as  to  be  calculated  to  deceive  within  the  meaning 
of  the  20th  section  of  the  Companies  Act,  1862.  The  plaintiffs 
were  incorporated  in  the  year  1900,  and  took  over  the  business 
of  a  similar  company  of  the  same  name  incorporated  in  1896. 
Their  business  consists  in  the  sale  of  "  Sparklets  ":  this  word  is 
their  trade-mark,  and  they  have  largely  advertised  "  Sparklets." 
I  understand  them  to  be  a  small  apparatus  containing  compressed 
carbonic  acid  gas,  by  means  of  which  contents  of  bottles  are 
aerated.  One  of  the  merits  claimed  for  them  is  their  portability 
and  their  applicability  to  a  small  quantity  of  liquid.  The 
defendants  propose  that  the  new  company  to  be  formed  by  them 

(1)  [1898]  1  Ch.  539  ;  [1899]  A.  C.  83.  (2)  (1889)  42  Ch.  D.  128. 
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shall  acquire  patents  for  the  aeration  of  liquids  contained  in 
tanks  or  cisterns  of  large  size,  and  shall  either  work  such 
patents  themselves,  or  shall  form  subsidiary  companies  for  the 
development  of  such  patents.  The  20th  section  of  the  Com- 
panies Act,  1862,  enacts  that  "  no  company  shall  be  registered 
under  a  name  identical  with  that  by  which  a  subsisting  com- 
pany is  already  registered,  or  so  nearly  resembling  the  same 
as  to  be  calculated  to  deceive,"  except  in  certain  cases  which 
are  not  material  to  the  present  case.  It  will  be  observed  that 
a  company  has,  therefore,  a  greater  right  than  an  individual 
in  respect  of  names  that  are  identical.  For  John  Smith  cannot 
prevent  other  persons  of  the  same  name  from  using  their  own 
name ;  but  John  Smith,  Limited,  can  prevent  the  registration 
of  any  other  company  as  John  Smith,  Limited.  I  do  not, 
however,  consider  that  it  follows  that  the  Legislature  has 
intended  to  give  companies  any  greater  rights  than  individuals 
possess  in  respect  of  names  which  are  not  identical,  but  only 
similar,  and  it  has  been  held  that  "  calculated  to  deceive  "  does 
not  point  to  intentional  fraud ;  but  it  is  a  question  of  fact  in 
each  case  whether  the  name  of  the  new  company  is  so  similar 
to  that  of  the  old  company  as  to  induce  the  belief  that  the  two 
companies  are  identical.  In  considering  this  question  it  is 
material  to  ascertain — (1.)  what  business  has  been  or  is  intended 
to  be  carried  on  by  the  old  company,  and  what  is  intended  to 
be  carried  on  by  the  new  one  ;  (2.)  what  sort  of  name  has  been 
adopted  by  the  old  company.  As  to  the  first  point,  I  do  not 
think  that  it  is  sufficient  for  an  existing  company  to  point  to 
<5lauses  in  its  memorandum  which  will  enable  it  to  extend  its 
operations  to  numerous  classes  of  trade,  unless  it  can  satisfy 
the  Court  that  it  either  has  carried  on  or  really  proposes 
within  a  limited  time  to  carry  on  such  particular  business. 
It  cannot,  I  think,  be  enough  in  these  days,  when  the  objects 
of  a  company  are  usually  limited  only  by  the  number  of  letters 
in  the  alphabet  and  extend  to  every  form  of  business,  whether 
connected  or  not  with  the  principal  object,  to  shew  that  the 
intended  new  company  includes  some  similar  objects.  It  is 
necessary  to  see  whether  the  real  objects  of  the  second  com- 
pany are  similar.    As  to  the  second  point,  I  think  that  it  is 
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necessary  to  consider  the  nature  of  the  title  registered  by  the 
old  company.  The  plaintiffs  have  argued  that  the  House  of 
Lords  in  Manchester  Brewery  Co.  v.  North  Cheshire  and  Mari- 
chester  Breioery  Co.  (1)  decided  that  in  no  case  can  a  new 
company  take  the  whole  title  of  an  existing  company,  whatever 
additional  words  they  may  add  to  it,  and  they  accordingly 
claim  a  monopoly  in  the  word  "  Aerators."  In  my  opinion 
this  is  not  correct.  The  House  found  as  a  fact  in  the  case 
before  them  that  the  adoption  by  the  defendant  company  of 
the  whole  of  the  plaintiffs'  title,  although  added  to  other  words, 
was  calculated  to  deceive  " ;  but  it  appears  to  me  impossible 
to  say,  as  a  general  proposition,  that  a  company  can,  by  regis- 
tering a  single  word,  whatever  its  nature,  remove  that  word 
from  the  English  language  so  far  as  regards  its  use  in  the 
title  of  subsequent  companies.  In  the  present  case  the  plain- 
tiffs have  taken  a  word  which,  and  which  only,  aptly  and 
rightly  describes  a  machine  for  producing  a  particular  result. 
The  word  has  been  in  common  use  in  the  English  language 
for  at  least  thirty  years.  It  is  to  be  found  in  dictionaries  such 
as  the  Century  (1889),  Oxford  English  Dictionary  (1888,  in  a 
quotation  dated  1861),  and  the  Dictionary  of  Mechanics  (1876), 
to  which  one  of  the  witnesses  referred.  It  would  obviously  lead 
to  the  greatest  inconvenience  if  any  company  could  prevent  all 
other  companies  from  using  as  part  of  their  title  the  one  word 
in  the  English  language  which  aptly  describes  the  articles  they 
manufacture  or  deal  in,  or  the  name  of  the  individual  associated 
for  years  with  a  particular  firm.  For  example,  suppose  a 
company  had  registered  the  name  of  "  Motors,  Limited," 
and  another  the  name  of  "Automobiles,  Limited,"  it  appears 
to  me  impossible  to  say  that  they  thereby  prevent  all  other 
companies  from  using  as  part  of  their  title  these  two  words, 
which,  so  far  as  I  know,  are  the  only  words  which  represent 
the  fashionable  locomotives  of  the  day,  although  their  sole 
trade  was  the  manufacture  and  sale  of  motors  and  automobiles. 
Or  again,  to  take  an  instance  of  names,  it  would  be  absurd  to 
suppose  that  Barclay  &  Co.,  Limited,  the  well-known  bankers, 
could  restrain  Barclay,  Perkins  &  Co.,  Limited,  the  well- 

(1)  [1899]  A.  0.  83. 
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FAR  WELL  known  brewers,  from  registering  as  such  on  the  ground  that 
they  take  the  whole  of  the  title  of  the  banking  firm.  In 
considering  whether  a  name  is  calculated  to  deceive  it  is, 
as  I  have  said,  material  to  see  what  that  name  is ;  and  if 
the  name  is  simply  a  word  in  ordinary  use  representing  a 
machine  or  an  article  of  commerce,  the  probability  of  decep- 
tion is  out  of  all  proportion  less  than  it  would  be  in  the 
case  of  an  invented  or  fancy  word,  or  even  of  the  name  of 
a  place.  The  latter  may  well  point  to  a  particular  company ; 
the  former  certainly  points  primsi  facie  to  the  machine  or 
article,  and  can  only  under  very  exceptional  circumstances  and 
by  a  long  course  of  usage  point  to  the  company,  rather  than 
the  thing  itself.  English-speaking  people  know  Aerators," 
"  Motors,"  and  the  like,  as  machines,  not  as  companies,  and 
the  presence  of  such  a  word  in  the  title  of  a  company  suggests 
that  the  company  deals  in  these  machines,  not  that  it  has  any- 
thing to  do  with  a  company  of  that  name.  If  the  plaintiffs 
assert  the  contrary,  it  is  for  them  to  prove  it,  and  the  principles 
applied  by  the  House  of  Lords  in  Beddaway  v.  Banham  (1), 
explained  as  they  were  in  Cellular  Clothing  Co.  v.  Maxton  (2), 
to  which  I  had  occasion  to  refer  in  Olivers  dt  Sons  v.  Chivers  d 
Co.,  Ld.  (3),  apply  as  much  to  the  name  of  a  company  under 
s.  20  as  to  the  "Camels-hair  Belting,"  the  "Cellular  Cloth- 
ing," and  the  name  of  "  Chivers  "  in  those  cases.  I  will  read 
the  passage  from  Lord  Shand's  judgment  (4)  that  I  read  in 
Chivers'  Case  (3) :  "  Of  that  case  I  shall  only  say,  that  it  no 
doubt  shews  it  is  possible  where  a  descriptive  name  has  been 
used  to  prove  that  so  general,  I  should  rather  say  so  universal, 
has  been  the  use  of  it  as  to  give  it  a  secondary  meaning  and 
so  to  confer  on  the  person  who  has  so  used  it  a  right  to  its 
exclusive  use,  or,  at  all  events,  to  such  a  use  that  others 
employing  it  must  qualify  their  use  by  some  distinguishing 
characteristic.  But  I  confess  I  have  always  thought,  and  I 
still  think,  that  it  should  be  made  almost  impossible  for  any 
one  to  obtain  the  exclusive  right  to  the  use  of  a  word  or  term 
which  is  in  ordinary  use  in  our  own  language  and  which  is 


(1)  [1896]  A.  C.  199,  208. 

(2)  [1899]  A.  C.  326. 


(3)  (1900)  17  Rep.  Pat.  Gas.  420. 

(4)  [1899]  A.  C.  340. 
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descriptive  only — and,  indeed,  were  it  not  for  the  decision  in 
Beddaway's  Case  (1),  I  should  say  this  should  be  made 
altogether  impossible." 

The  plaintiffs  further  argued  that  the  Act  of  Parliament 
was  intended  for  the  protection  of  the  public,  and  that  there 
must  necessarily  be  some  confusion  in  the  minds  of  the  public 
if  the  whole  of  their  title  is  taken ;  but  I  would  point  out 
that  the  plaintiffs  cannot  assert  in  their  own  names  the  right 
of  the  public  :  that  is  for  the  Attorney-General ;  they  can 
only  assert  their  own  rights  as  members  of  the  public,  if  and 
so  far  as  they  can  shew  special  damage  to  themselves.  But 
the  choice  of  their  own  name  rests  with  themselves ;  the 
registrar  has  no  discretion  to  refuse  to  register  any  name  put 
forward  on  behalf  of  a  company;  and  if,  by  reason  of  their 
adoption  of  one  single  word  in  common  use,  they  run  the  risk 
of  suffering  injury,  they  have  only  themselves  to  thank,  and 
they  can  no  more  acquire  a  monopoly  in  the  use  of  the  word 
**  Aerators,"  by  adopting  that  as  their  title,  than  an  individual 
can  acquire  a  monopoly  in  his  own  name  or  the  name  of  the 
article  he  manufactures ;  as  in  the  latter  case  it  is  necessary 
for  the  individual  to  shew,  not  merely  that  the  defendant  is 
trading  under  his  name  or  is  making  the  article  the  name 
of  which  he  has  adopted,  but  also  that  the  name  or  article 
is  exclusively  identified  with  his  own  manufacture  so  as  to 
have  acquired  a  secondary  meaning ;  so  a  company  must  also 
shew  that  the  name  which  prima  facie  refers  to  a  number  of 
persons  or  articles  is  in  fact  identified  solely  with  the  plain- 
tiffs before  they  can  satisfy  the  Court  that  its  use  as  part  of 
another  company's  name  is  calculated  to  deceive.    A  name  is 
not  necessarily  calculated  to  deceive  because  it  is  similar;  it 
must  depend  in  great  measure  upon  what  the  nature  of  the 
name  is ;  and  if  it  merely  represents  the  name  of  the  article 
supplied  by  the  company,  it  would  require  very  strong  evidence 
to  shew  that  such  name  had  lost  its  primary  meaning,  and  had 
become  identified  with  the  plaintiff  company. 

In  the  case  before  me,  as,  indeed,  in  all  cases  under  s.  20,  the 
action  is  a  quia  timet  action,  and  evidence  of  actual  mistake  is 
(1)  [1896]  A.  C.  199. 
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FARWELL  therefore  impossible ;  but  there  is  in  fact  no  evidence,  to  my 
mind,  of  any  probability  of  deception.  The  plaintiffs'  trade- 
mark is  "  Sparklets,"  and  this  name  is  put  prominently  forward 
on  their  shop-front,  invoices,  bill-heads,  and  letter-paper.  The 
articles  in  which  they  deal  are  very  different  from  those  to 
be  manufactured  under  the  defendants'  patents.  When  the 
plaintiffs  ascertained  that  the  defendants  intended  to  register 
the  "  Automatic  Aerators  Patents,  Limited,"  they  themselves 
applied  to  register  another  company  under  the  same,  or  all  but 
the  same,  title,  and  were  only  prevented  from  so  doing  because 
the  defendants'  application  was  first  lodged.  The  plaintiffs' 
managing  director,  who  gave  his  evidence  in  a  very  fair  and 
candid  manner,  stated  that  although  their  chief  object  was  to 
be  beforehand  with  the  defendants  and  prevent  the  registration 
of  the  name,  yet  that  they  had  intended  that  the  new  company 
should  carry  on  business  under  this  title,  and  that  if  proper 
care  was  taken  they  did  not  anticipate  that  any  confusion 
would  arise.  Yet  this  new  company  of  the  plaintiffs  was 
intended  to  deal  in  articles  similar  to  those  sold  by  the  plain- 
tiffs ;  and  if  due  care  can  prevent  confusion  in  such  a  case,  a 
fortiori  it  can  do  so  where  the  articles  dealt  in  are  so  different 
as  those  of  the  plaintiffs  and  the  defendants.  In  my  opinion, 
the  plaintiffs'  action  is  an  attempt  to  monopolize  for  the  pur- 
pose of  nomenclature  a  word  in  ordinary  use  in  the  English 
language,  and  fails,  and  must  be  dismissed  with  costs.  , 


Solicitors  for  plaintiff  company  :  Wainwright  dt  Go. 
Solicitors  for  defendants  :  Hind  dt  Bobinson. 

H.  L.  F. 
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In  re  CLAKKE'S  SETTLEMENT. 


BUCKLEY 
J. 


[1902    C.  814.] 


1902 


Settled  Land— Tenant  for  Life  and  Bemainderman—Cajpital  Money,  AppUca-      May  14. 
tion  of — Additions  and  Alterations  with  a  view  to  Letting — Electric 
Lighting  Installation— Settled  Land  Acts,  1882  (45  &  46  Vict.  c.  38), 
s.  25  ;  1890  (53  &  54  Vict.  c.  69),  s.  13,  sub-s.  ii. 

The  word  "  additions  ".in  s.  13,  sub-s.  ii.,of  the  Settled  Land  Act,  1890, 
means  structural  additions ;  and,  therefore,  an  electric  lighting  installation,, 
even  if  exclusive  of  fittings  such  as  would  be  ordinarily  supplied  by  a 
tenant,  is  not  an  addition  to  a  building  within  the  sub-section. 

Jn  re  QaskelVs  Settled  Estates,  [1894]  1  Ch.  485,  followed. 

In  re  Freake's  Settlement,  [1902]  1  Ch.  97,  not  followed. 

Originating  Summons. 

Mr.  E.  C.  Thomhill  was  tenant  for  life  under  a  settlement  of 
estates  which  included  a  property  near  Uxbridge  called  the 
Swakeleys  estate,  consisting  of  a  large  mansion-house  and. 
about  1500  acres  of  land.  He  did  not  reside  on  the  property, 
and  had  no  intention  of  doing  so.  The  house  and  shooting  had 
been  let  for  some  years  to  a  tenant  whose  term  came  to  an  end 
on  March  25,  1901,  and  in  consequence  of  his  death  shortly 
afterwards  a  fresh  tenant  had  to  be  found.  Mr.  A.  N.  Gilbey 
in  August,  1901,  agreed  to  take  the  house  and  shooting  on  con- 
dition that  certain  repairs  and  improvements  were  carried  out^ 
including  the  installation  of  electric  lighting  in  the  house.  The 
works  were  at  once  done  at  the  expense  of  Mr.  Thornhill  without 
previously  submitting  a  scheme  to  the  trustees,  for  which  there 
was  no  time;  and  on  October  24,  1901,  a  lease  was  executed  ta 
Mr.  Gilbey  for  eleven  years  from  March  25,  1901,  at  a  rent  of 
555Z.  a  year. 

There  was  evidence  thatjMr.  Gilbey  would  not  have  taken 
the  property  unless  the  works  were  carried  out,  that  it  was  too 
late  in  the  season  to  allow  any  hope  of  getting  another  tenant,, 
and  that  there  had  not  previously  been  any  gas  laid  on  to  the 
house.  Mr.  Thornhill  had  paid  331Z.  Is,  5d.  out  of  his  own 
pocket,  and  was  hable  to  pay  a  further  sum  of  2911.  15s.  Sd.  in 
respect  of  the  improvements.    He  took  out  a  summons  asking,. 
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to  pay  out  of  capital  moneys  in  their  hands  148Z.  155.  for 
installing  electric  light  at  Swakeleys. 

Settlement  specification  described  the  work  as  wiring  for  electric 

In  re.  light,  and  referred  to  the  quality  of  the  wire  and  cables  and 
other  materials,  but  the  details  of  the  effect  of  the  work  upon 
the  structure  of  the  house  were  not  given.  The  Uxbridge  and 
District  Electric  Supply  Company  had  agreed  to  supply  the 
necessary  power,  and  until  their  connection  was  established  an 
engine  and  dynamo  had  been  hired. 

Other  improvements  were  included  in  the  application,  but 
no  question  calling  for  a  report  arose  as  to  them. 

W.  A.  Peck  (Birrell,  K.G.,  with  him),  for  the  tenant  for  Hfe. 
It  was  most  important  to  secure  this  tenant.  It  was  so  late  in 
the  season  that,  if  we  had  not  done  so,  the  house  and  shooting 
would  have  remained  on  our  hands  during  the  whole  winter. 
The  improvements  had  to  be  made,  and  we  contend  that  all  of 
them  ought  to  be  paid  for  out  of  capital,  under  s.  25  of  the 
Settled  Land  Act,  1882,  and  ss.  13  and  15  of  the  Settled  Land 
Act,  1890.  There  can  be  no  dispute  that  the  electric  lighting 
installation  was  "  reasonably  necessary  or  proper  to  enable  the 
same  to  be  let,"  within  s.  13,  sub-s.  ii.,  of  the  Act  of  1890 ;  and 
we  submit  that  it  is  an  addition  to  the  building  within  the 
words  "  additions  to  or  alterations  in  buildings  "  in  the  former 
part  of  the  sub-section.  We  do  not  ask  that  the  fittings  should 
be  allowed;  the  application  is  confined  to  the  wiring.  The 
point  has  been  decided  in  our  favour  by  Joyce  J.  in  In  re 
FreaJce's  Settlement  (1),  which  has  been  followed  in  chambers 
by  Kekewich  J.  in  In  re  Lord  Howe's  Settled  E states y 
February  17,  1902.  (2) 

[Buckley  J.  In  In  re  GashelVs  Settled  Estates  (3)  Chitty  J. 
held  that  additions  must  be  structural.] 

Addition  means  anything  fixed  to  a  building  so  that  a  tenant 
could  not  remove  it.  The  word  has  a  very  wide  meaning 
£ittributed  to  it  in  the  dictionaries :  for  instance,  in  the  Oxford 

(1)  [1902]  1  Ch.  97.  (2)  Unreported. 

(3)  [1894]  1  Ch.  485. 
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English  Dictionary  and  in  Johnson's  Dictionary,  which  quotes  Buckley 
a  passao^e  from  Hale's  Orierin  of  Mankind  to  the  effect  that 
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"  furniture  is  an  additament  or  addition  to  the-  fabrick  of  a 


[Buckley  J.  I  agree  that  the  word  "addition"  can  be 
used  in  a  wide  sense,  but  the  question  is  what  it  means  in  this 
sub-section.] 

It  need  not  mean  additional  building.  Anything  added  to  a 
house  would  be  within  the  sub-section  if  necessary  or  proper  to 
enable  it  to  be  let.  Furniture  in  an  out  of  the  way  shooting- 
lodge  would  be  an  addition.  Chitty  J.  did  not  decide  that 
additions  must  be  structural.  He  did  not  use  the  word 
"  structural "  with  reference  to  additions,  and  if  the  decision 
went  as  far  as  that  it  was  wrong.  If  an  addition  must  be 
structural,  it  only  means  the  same  as  alteration,  and  the  Court 
will  not  construe  the  word  so  as  to  make  it  useless.  Even  if 
that  is  the  true  construction,  an  installation  of  electric  lighting 
is  a  structural  alteration  in  a  building. 

T.  H,  BobertsoUf  for  the  trustees,  offered  no  opposition  to  the 
application. 


Buckley  J.  The  question  I  have  to  determine  on  this 
summons  is  as  to  the  true  construction,  in  s.  13,  sub-s.  ii., 
of  the  Settled  Land  Act,  1890,  of  the  words  '*  additions  to 
or  alterations  in  buildings."  Mr.  Peck,  for  the  tenant  for 
life,  has  addressed  an  argument  to  the  Court  which  he  was 
bound  to  allow  involved  the  proposition  that  "  additions " 
in  that  section  meant  "  additions "  of  any  kind.  He  read 
passages  from  some  of  the  dictionaries  to  shew  what  I  should 
have  thought — without  the  aid  of  a  dictionary — was  obvious, 
that  an  addition  means  something  added  to  something  else. 
A  thing  is  none  the  less  an  addition,  in  the  largest  sense  of  the 
word,  because  it  is  not  of  the  same  quality  as  that  to  which  it 
is  added.  But  if  the  word  in  this  section  were  understood  in 
that  sense  there  would  fall  within  the  word  additions  "  all 
such  things  as  Venetian  blinds,  outside  sun-blinds,  furniture  put 
into  an  unfurnished  house,  a  park  added  to  a  mansion-house 
which  enjoyed  no  park,  or  a  right  of  fishing  or  shooting  added 

Vol.  I[,  1902.  Z  1 
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additions :   but  are  they  additions  to  buildings  within  the 
1902  .  . 

v-v-/  meaning  of  this  sub-section  ?  I  think  not.  It  might  well  be 
S^LEMENT  ^-^^^  ^  house  could  not  be  let  unless  it  enjoyed,  say,  a 

In  re.      certain  amount  of  park  or  meadow,  or  unless,  in  the  case  say 
of  a  shooting-box  in  the  Highlands,  it  were  offered  as  a 
furnished  and  not  as  an  unfurnished  house.    But  an  "  addi- 
tion to  buildings  "  within  this  section  does  not,  I  think,  include 
the  addition  of  land  to  a  house,  or  furniture  to  a  house.  The 
"  addition  "  here  means  structural  addition  in  some  sense  of 
the  word.    In  such  a  context  as  this  the  addition  must  be  of 
the  same  quality  as  the  thing  added  to.    If  another  child  be 
born  to  a  father,  or  his  income  be  augmented  by  1000^.  a  year, 
there  will  have  been  in  each  case  an  addition.    But  in  the  one 
case  the  lOOOZ.  could  not  be  spoken  of  as  an  addition  to  his 
family,  nor  in  the  other  the  child  as  an  addition  to  his  income. 
Further,  the  section  speaks  of  "  additions  to  or  alterations  in 
buildings."    An  alteration  in  a  building  must  be  a  structural 
alteration.    A  building  is  a  structure,  and  an  alteration  of  a 
structure  must  be  structural.    The  argument,  then,  addressed 
to  me  on  the  part  of  the  tenant  for  life  amounts  to  this — that 
whereas  of  these  two  nouns  substantive  one,  namely,  altera- 
tions," must  mean  "structural  alterations,"  the  other,  namely, 
"additions,"  means,  not  "structural  additions,"  but  any  addition 
whether  structural  or  not.    I  think  that  is  contrary  to  true 
principles  of  construction.    I  understand  this  sentence  to  mean 
the  addition  to  the  building  of  some  further  building,  or  the 
alteration  of  the  building  by  removing  and  replacing  in  some 
form  some  part  of  the  building — that  is  to  say,  both  the  one 
and  the  other  are  to  be  structural. 

This  matter  is  not  without  authority.  The  question  was 
considered  by  the  late  Lord  Justice  Chitty,  when  a  judge  of 
first  instance,  in  Li  re  GasTcelVs  Settled  Estates.  (1)  The 
question  there  was  whether  the  addition  of  a  fixed  boiler  with 
hot-water  pipes  running  through  the  house,  for  the  purpose  of 
warming  it,  was  an  addition  within  this  section.  An  addition 
in  a  sense,  of  course,  it  was :  the  building  had  more  in  it  after 
(1)  [1894]  1  Ch.  485. 
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the  boiler  and  hot-water  pipes  were  put  there  than  it  had  BUCKLEY 
before;  but  the  learned  judge  held  that  it  was  not  within 
the  section.    As  I  read  the  judgment,  he  construed  these 
words  as  meaning     structural  additions "  or  "  structural  s^tlement 
alterations."    In  order  to  shew  that,  I  will  read  one  or  two  ^^^re. 
of  his  remarks.     The  learned  judge  says  (1)  :  "  Sect.  13, 
sub-s.  ii.,  is  very  precise  in  its  terms,  and  is  confined  to 
*  additions  to  or  alterations  in  buildings,'  and  any  improve- 
ment authorized  under  this  sub-s.  ii.  must  therefore  be  an 
addition  or  alteration  in  the  building."    His  Lordship  then 
goes  on  to  point  out  that  although  the  boiler  and  hot-water 
pipes  will  make  the  house  much  more  comfortable  and  con- 
venient, that  does  not  bring  it  within  the  scope  of  the  section. 
At  the  top  of  the  next  page  he  says :  "I  am  of  opinion  that 
this  warming  apparatus,  however  convenient  it  may  be  to  the 
occupier,  is  neither  an  addition  to  or  alteration  in  the  building 
within  the  section."    It  is  true  that  the  learned  judge  did  not 
so  far  use  the  word  "structural,"  but  clearly  that  was  his 
meaning,  for  he  next  mentions  certain  other  alterations,  states 
that  they  were     alterations  in  the  structure  of  the  building 
itself,"  and  therefore  holds  them  to  be  within  s.  13,  sub-s.  ii.  I 
read  In  re  GashelVs  Settled  Estates  (2),  therefore,  as  a  decision 
that  this  sub-section  refers  to  structural  additions  and  altera- 
tions.   But  then  it  is  said  that  Joyce  J.  recently  in  hi  re 
Freake's  Settlement  (3)  allowed  an  electric  lighting  installation 
to  be  paid  for  out  of  capital  as  an  addition  within  this  section. 
I  have  taken  the  opportunity  of  speaking  to  the  learned  judge 
about  that  case,  and  he  tells  me  he  did  not  intend  to  lay 
down  any  general  principle,  but  that  he  simply  decided  on  the 
particular  facts  of  the  case  before  him.    In  these  circumstances, 
there  being  the  two  decisions,  Jti  re  GaskelVs  Settled  Estates  (2), 
decided  by  Chitty  J.,  and  In  re  FreaJce's  Settlement  (3),  decided 
by  Joyce  J.,  if  they  are  in  conflict,  it  is  open  to  me  to  follow 
my  own  judgment  in  the  matter ;  and  my  own  view  is  that 
alterations  and  additions  to  fall  within  the  section  must  be 
structural.    The  section,  I  think,  must  be  construed  as  meaning 

(1)  [1894]  1  Ch.  488.  (2)  [1894]  1  Ch.  485. 

(3)  [1902]  1  Ch.  97. 
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BUCKLEY  structural  additions  or  alterations  of  some  kind ;  but  no  doubt 
in  every  case  the  question  will  arise  whether  the  addition  is 

1902 

v^y^  structural  or  not,  and  this  must  depend  upon  the  circumstances 
Settlement  particular  case.    Here  the  facts  are  that  there  was  a 

In  re.  housc  situated  near  Uxbridge,  and  a  tenant  who  was  minded  to 
take  it  with  electric  light,  but  who  would  not  take  it  without 
electric  light.  The  installation  of  electric  light,  therefore,  was 
no  doubt,  within  the  words  of  the  Act,  reasonably  necessary 
or  proper  to  enable  the  same  to  be  let."  But  in  my  opinion 
putting  the  wires  into  the  house  was  not  an  addition  within 
the  section.  It  was  an  addition,  but  not  a  structural  addition. 
I  cannot  discriminate  in  principle  between  the  boiler  and  hot- 
water  pipes,  the  subject  of  decision  in  In  re  GashelVs  Settled 
Estates  (1),  and  the  wiring  for  electric  light  in  this  case.  For 
these  reasons  I  must  disallow  the  first  item  in  the  summons, 
which  is  148Z.  155.  for  the  installation  of  the  electric  light. 

Solicitors  for  all  parties  :  Frere,  Cholmeley  d  Co. 

(1)  [1894]  1  Ch.  485. 
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[1900   B.  854.] 


June  12 


Settlement — Covenant  to  Settle  After-acquired  Property — Bequest  to  Separate 
Use — Bestraint  on  Anticipation — Marriage  with  Foreigner — Domicil — 
Law  applicable. 

Under  a  gift  to  a  woman  by  will  of  a  legacy  payable  on  the  determina- 
tion of  a  prior  life  interest,  with  a  declaration  that  moneys  payable  to  any 
female  during  any  coverture  shall  be  paid  to  her  for  her  separate  use  when 
and  as  the  same  shall  become  due  and  payable,  and  so  that  she  shall  not 
have  power  to  deprive  herself  of  the  benefit  thereof  by  anticipation,  the 
legatee  is  at  the  date  of  payment  entitled  to  have  the  legacy  paid  to  her, 
and  the  restraint  on  anticipation  then  ceases  to  operate ;  and  a  covenant 
by  her,  contained  in  an  ante-nuptial  settlement  executed  before  the  death 
of  the  testator,  to  settle  after-acquired  property  is  effectual  to  bind  the 
property  when  transferred  to  her. 

In  re  Currey,  (1886)  32  Ch.  D.  361,  distinguished. 

The  matrimonial  domicil  was  Italian.  The  settlement  was  in  English 
form,  and  void  under  Italian  law.  The  wife's  domicil  had  been  English, 
and  the  settled  funds  were  English : — 

Held,  on  the  facts,  that  the  settlement  was  governed  by  English  law. 

In  1877  Kate  Gruinard  Anderton,  a  widow,  domiciled  in 
England,  became  engaged  to  be  married  to  Angelo  Favaroni, 
an  officer  in  the  Italian  army.  At  that  time  she  was  possessed 
of  4000Z.,  and,  in  order  to  meet  the  requirements  of  the  Italian 
Government  with  reference  to  the  marriage  of  officers,  she 
deposited  lOOOL  with  the  military  authorities  in  that  country. 
On  March  28,  1878,  she  and  Favaroni  executed  in  Italy  a 
marriage  settlement  in  English  common  form,  whereby  it  was 
agreed  that  the  trustee  should  hold  the  remaining  sum  of  3000Z. 
in  trust  after  the  marriage,  to  permit  it  to  remain  in  its  then 
state  of  investment  or  call  in  and  invest  it,  and  pay  the  income 
during  the  joint  lives  of  herself  and  Favaroni  to  her  for  her 
separate  use  without  power  of  anticipation  ;  and  after  the  death 
of  either  of  them  to  the  survivor,  and  then  for  the  children  of 
the  marriage;  and  subject  thereto,  if  Mrs.  Favaroni  survived 
her  husband,  upon  trust  after  his  death  for  her,  her  executors, 


334 


CHANCEKY  DIVISION. 


[1902] 


BUCKLEY  administrators,  and  assigns ;  but  if  he  survived  her,  then  after 
his  death  as  she  should  by  v^ill  or  codicil  appoint ;  and  in 
default  of  appointment,  in  trust  for  such  person  or  persons  as 
Bankes,    under  the  statutes  for  the  distribution  of  the  effects  of  intes- 

In  re. 

Reynolds  tates  would  have  become  entitled  thereto  at  the  decease  of  Mrs. 
Ellis  Favaroni  had  she  died  possessed  thereof  intestate  and  without 
- —  having  been  married.  And  it  was  also  witnessed  that,  in  con- 
sideration of  the  intended  marriage,  if  Mrs.  Favaroni  then  was, 
or  if  during  the  then  intended  coverture  she  or  Favaroni  in  her 
right  should  at  one  time  and  from  one  source  become,  entitled 
to  any  real  or  personal  property  of  the  value  of  IQOL  sterling  or 
upwards  for  any  estate  or  interest  (except  jewels  and  personal 
chattels,  which  it  was  agreed  should  belong  to  her  for  her 
separate  use),  then  in  every  such  case  Favaroni  and  Mrs. 
Favaroni  and  all  other  necessary  parties  should,  at  the  cost  of 
the  trust  estate,  as  soon  as  circumstances  would  admit,  do  all 
such  acts  and  things  as  should  be  necessary  or  expedient  for 
effectually  vesting  the  same  in  the  trustee  for  the  time  being  of 
the  settlement,  upon  trust  that  he  should  call  in  the  property, 
and  hold  it  and  the  income  thereof  upon  the  trusts  and  with 
and  subject  to  the  powers  and  provisions  thereinbefore  declared 
concerning  the  said  principal  sum  of  3000Z.  sterling,  and  the 
investments  upon  which  the  same  might  be  invested,  and  the 
income  thereof  respectively. 

The  marriage  took  place  on  July  28,  1878,  at  Florence,  and 
Mr.  and  Mrs.  Favaroni  lived  in  Italy  continuously  after  that 
time,  and  were  domiciled  there.  There  were  no  children  of 
the  marriage.  By  a  decree  dated  the  8th  and  registered  on  the 
28th  of  March,  1898,  of  the  Civil  and  Criminal  Court  of  Florence, 
the  Court  approved  of  the  official  report,  declared  by  the  President 
of  the  Court,  of  the  legal  voluntary  separation  which  had  taken 
place  between  Mr.  and  Mrs.  Favaroni,  subject  to  certain  con- 
ditions, and  ordered  the  execution  of  the  report.  Since  the 
date  of  the  decree  Mr.  and  Mrs.  Favaroni  had  lived  apart  from 
one  another. 

Meyrick  Bankes,  the  father  of  Mrs.  Favaroni,  died  on 
June  16,  1881,  having  by  his  will  dated  February  17,  1877, 
bequeathed  a  leasehold  house  and  land  in  Southport,  and 
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furniture  and  other  chattels,  to  his  wife  for  Hfe,  and  after  her  Buckley 
death  to  Mrs.  Favaroni :  and  he  declared  that  moneys  and 

1902 

personal  estate  by  that  his  will  made  payable  or  transferable  to 
any  female  should  during  any  and  every  coverture  be  paid  and 
transferred  to  her  for  her  sole  and  separate  use,  free  from 
marital  control,  when  and  as  the  same  money  should  become 
due  and  payable,  and  so  that  she  should  not  have  power  to 
deprive  herself  of  the  benefit  thereof  by  anticipation,  and  so 
that  her  receipt  alone,  whether  covert  or  sole,  should  be  a  good 
discharge  for  such  moneys  and  personal  estate. 

On  January  25,  1899,  Mrs.  Bankes  died,  having  by  her  will 
bequeathed  to  Mrs.  Favaroni  a  legacy  of  lOOOZ.  The  legacy 
given  by  Mr.  Bankes  to  Mrs.  Favaroni  also  became  payable  on 
the  death  of  Mrs.  Bankes. 

Questions  arose  whether  these  legacies  were  caught  by  the 
agreement  to  settle  after-acquired  property  contained  in  the 
settlement,  or  could  be  paid  and  transferred  to  Mrs.  Favaroni 
on  her  separate  receipt. 

The  trustee  of  the  settlement  commenced  an  action  to  deter- 
mine these  questions,  and  claimed  a  declaration  that  the  lOOOZ. 
legacy  was  subject  to  the  covenant,  and  ought  to  be  paid  to 
him;  and  that  the  property  bequeathed  by  Mr.  Bankes  was 
also  subject  to  the  clause.  There  was  evidence  that  according 
to  Italian  law  the  settlement  was  void  because  it  was  not 
executed  before  a  notary,  and  because  it  altered  the  order  of 
succession  under  that  law;  that  after  marriage  the  husband 
and  wife  remained  entitled  to  their  respective  fortunes  as 
before ;  that  this  position  could  not  be  affected  by  a  settlement 
unless  it  was  attested  by  a  notary ;  that  the  separation  had  no 
effect  upon  the  individual  rights  of  property ;  and  that  the 
marriage  continued  after  the  separation. 

Mr.  Favaroni  was  of  unsound  mind,  and  represented  by  the 
official  solicitor  as  his  guardian  ad  litem.. 


Buckmaster,  K.C.,  and  S.  B.  L.  Druce,  for  the  trustee  of 
the  settlement.  The  settlement  is  governed  by  English  law, 
and  should  be  enforced  accordingly,  with  the  result  that  both 
these  legacies  are  caught  by  the  provision  for  settling  after- 
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BUCKLEY  acquired  property.     It  is  admitted  that  in  Italian  law  the 
settlement  is  altogether  void,  and  the  parties  could  not  have 
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intended  that  it  should  have  no  effect.  They  clearly  meant, 
and  the  Court  will  hold,  that  it  should  be  treated  as  regulated 
by  English  law :  Van  Grutten  v.  Digby.  (1) 

[Buckley  J.  Is  there  any  reason  why  two  persons  not 
English  subjects  should  not  contractually  agree  that  a  con- 
tract between  them  shall  be  governed  by  English  law  ?  Dicey 's 
Conflict  of  Laws,  p.  552  ;  Smallpage's  Case.  (2)] 

H.  Terrell,  Z.C.,'and  P.  F.  Stokes,  for  Mrs.  Favaroni.  That 
may  be  so,  provided  the  contract  is  not  void  according  to  the 
law  of  the  country  where  it  is  made :  South  African  Breweries, 
Limited  v.  Ki^ig  (3) ;  Hamlyn  dc  Co.  v.  Talisher  Distillery.  (4) 
[Buckley  J.  referred  to  In  re  Missouri  Steamship  Co.  (5)] 
Buchnaster,  K.C,  The  fact  that  an  English  woman  is 
marrying  a  foreigner  will  not  prevent  the  application  of  English 
law :  l7i  re  Megret.  (6) 

H.  Terrell,  K.C,  The  question  is  immaterial,  for  Mrs. 
Favaroni  is  entitled  to  have  all  these  legacies  transferred  to  her 
whether  English  or  Italian  law  applies. 

[It  was  agreed  that  this  point  should  be  argued  first.] 
By  Italian  law  the  settlement  was  altogether  void,  and  Mrs. 
Favaroni  continued  to  be  entitled  to  receive  these  legacies. 

If  English  law  applies,  the  same  result  follows.  The  pro- 
perty derived  from  Mr.  Bankes  was  bequeathed  for  her  separate 
use  without  power  of  anticipation.  That  is  equivalent  to  a 
restraint  on  alienation,  and  she  could  not  agree  to  settle  it  in 
this  way :  In  re  Currey.  (7)  Therefore,  if  the  settlement  is 
English,  these  legacies  are  not  caught  by  the  covenant. 

The  lOOOZ.  bequeathed  by  Mrs.  Bankes  is  not  caught, 
because  at  the  time  when  it  became  payable  the  operation 
of  the  covenant  had  come  to  an  end  or  was  suspended : 
Davenport  v.  Marshall.  (8) 


(1)  (1862)  81  Beav.  561. 

(2)  (1885)  30  Ch.  D.  598. 

(3)  [1899]  2  Ch.  173;  [1900]  ICh. 
273. 


(4)  [1894]  A.  C.  202. 

(5)  (1889)  42  Ch.  D.  321. 

(6)  [1901]  1  Ch.  547. 

(7)  32  Ch.  D.  361. 


(8)  [1902]  1  Ch.  82. 
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By  the  law  of  Italy  she  was  in  the  position  of  a  feme  sole  in  BUCKLEY 


respect  of  her  property  after  the  marriage,  and  also  after  the 
separation  ;  the  rights  of  her  husband  were  excluded,  and  the 
covenant  was  unnecessary  and  inoperative.  The  covenant  was 
to  be  in  force  during  the  said  intended  coverture,  not  during 
the  marriage,  and  it  was  inoperative  during  the  separation : 
Daioes  v.  Creyke.  (1)    This  point  applies  to  all  the  legacies. 

Astbury,  K.C.,  and  T.  T.  Methold.ioi  Mr.  Favaroni.  There 
is  no  doubt  that  if  Italian  law  prevails  the  settlement  is 
void,  and  Mr.  Favaroni  takes  nothing.  But  if  the  settlement 
is  governed  by  English  law,  the  first  question  is  whether,  under 
Mr.  Bankes'  will,  Mrs.  Favaroni  could,  notwithstanding  the 
restraint  on  anticipation,  claim  to  have  the  legacies  left  by  him 
paid  to  her  when  they  became  payable.  We  submit  that  she 
could,  and  therefore  that  she  could  agree  to  settle  them  ;  the 
agreement  is  good,  and  the  legacies  are  bound  by  it.  In  re 
Currey  (2)  was  only  a  question  of  construction,  and  does  not  apply 
to  this  case.  It  followed  Li  re  Ellis'  Trusts  (3),  which  decided 
that  anticipation  was  equivalent  to  alienation,  but  is  not  other- 
wise in  point.  Mrs.  Favaroni  was  entitled  on  her  mother's 
death  to  receive  the  legacies  given  by  her  father  and  spend 
them ;  the  restraint  only  applied  till  then  :  Li  re  Bown  (4)  ; 
In  re  Holmes.  (5)  She  was  only  restrained  from  anticipation 
during  coverture.  Therefore  she  could,  before  marriage  and 
before  the  legacies  became  payable,  execute  a  deed  providing 
what  should  be  done  with  them  :  In  re  Wood.  (6) 

The  covenant  applied  after  the  separation.  The  words 
"  during  the  said  intended  coverture "  are  equivalent  to 
during  the  marriage:  Blackstone's  Commentaries,  vol.  i. 
p.  442 ;  Wharton's  Law  Lexicon,  Coverture."  Davenport  v. 
Marshall  (7)  and  Dawes  v.  Creyke  (1)  have  nothing  to  do  with 
this  case,  for  there  has  been  no  order  under  the  Matrimonial 
Causes  Act,  1857. 

H.  Terrell,  K.C.,  in  reply.    It  may  be  that  if,  as  in  the  cases 
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(1)  (1885)  30  Ch.  D.  500.  (4)  (1884)  27  Ch.  D.  411. 

(2)  32  Ch.  D.  361.  (5)  (1892)  67  L.  T.  335. 

(3)  (1874)  L.  R.  17  Eq.  409.  (6)  (1889)  61  L.  T.  197. 

(7)  [1902]  1  Ch.  82. 
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BUCKLEY  cited,  a  feme  sole  is  entitled  to  property,  whether  in  possession 
or  reversion,  which  in  the  event  of  her  marriage  would  be 
settled  with  a  restraint  on  anticipation,  she  can  alienate  it 
before  her  marriage.  But  it  is  not  competent  for  a  woman 
who  has  no  property  to  contract  that  if  she  shall  at  any  time 
during  marriage  become  entitled  to  property  subject  to  a 
restraint  on  anticipation,  that  property  shall  be  treated  as  free 
from  anticipation,  and  shall  be  conveyed  by  her  in  a  certain 
way.  At  the  date  of  this  settlement  Mrs.  Favaroni  had  no 
interest  in  these  legacies,  and  could  not  make  such  a  covenant. 
To  hold  that  she  could  agree  to  alienate  this  property  although 
she  had  no  power  to  do  so  would  be  to  go  beyond  Hood  Barrs 
V.  Heriot.  (1)    The  covenant  to  settle  is  an  anticipation. 


Buckley  J.  It  is  admitted  that  if  the  Italian  law  applies 
Mrs.  Favaroni  is  entitled.  Her  counsel  argue  that  the  same 
result  ensues  if  the  English  law  applies.  For  the  moment, 
therefore,  I  will  assume  that  the  English  law  applies — and 
upon  that  hypothesis  see  whether  the  lady  is  entitled.  The 
only  question  then  which  I  have  to  decide  at  the  moment 
is  whether  the  covenant  of  the  lady  to  settle  after-acquired 
property  contained  in  this  settlement  is  valid  according  to 
English  law  and  binds  the  two  legacies.  The  settlement  was 
executed  on  March  28,  1878.  It  contained  a  covenant  to 
settle  after-acquired  property  in  the  usual  form,  that  if  the 
wife  was,  or  during  the  then  intended  coverture  she  or 
the  husband  in  her  right  should  be  or  become  entitled  to  real 
or  personal  property  of  the  value  of  lOOZ.,  then  it  should  be 
settled.  The  property  as  to  which  the  question  arises  is  of 
two  descriptions.  The  first  which  I  will  take  is  property  that 
she  derives  under  her  father's  will.  Her  father  died  in  1881 — 
that  is  to  say,  three  years  after  the  date  of  the  settlement ;  his 
will  contains  certain  dispositions  in  her  favour,  and  it  contains 
this  clause :  He  declared  that  all  moneys  and  personal  estate 
by  his  will  made  payable  or  transferable  to  any  female  should, 
during  any  and  every  coverture,  be  paid  and  transferred  to  her 
for  her  sole  and  separate  use,  free  from  marital  control,  when 

(1)  [1896]  A.  C.  174. 
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and  as  the  same  money  should  become  due  and  payable,  and  buckley 
so  that  she  should  not  have  power  to  deprive  herself  of  the 
benefit  thereof  by  anticipation,  and  so  that  her  receipt  alone, 
whether  covert  or  sole,  should  be  a  good  discharge  for  such  "^j^^^g^' 
moneys  and  personal  estate.  Upon  words  such  as  these  the  Reynolds 
Court  of  Appeal  has  held  in  Li  reBown  (1)  and  In  re  Holmes  (2) 
that  the  restraint  on  anticipation  (or  alienation)  is  effectual 
only  while  the  interest  remains  reversionary,  and  that  when 
the  time  comes  at  which  the  legacy  or  benefit  is  payable  or 
transferable  the  legatee,  whether  under  coverture  or  not,  is 
entitled  to  ask  for  payment  or  transfer,  notwithstanding  the 
words  that  she  shall  not  have  power  to  deprive  herself  of  the 
benefit  thereof  by  anticipation.  If  the  date  for  payment  comes 
the  lady  is  entitled  under  the  gift  to  receive  the  money,  and  as 
matter  of  construction  the  restraint  on  anticipation  enures  up 
to  the  date  of  payment,  but  as  from  the  date  for  payment  is 
inapplicable.  That  seems  to  me  to  be  the  effect  of  In  re 
Botvn  (1)  and  Li  re  Holmes.  (2)  But  then  it  is  said,  and  truly, 
that  in  In  re  Currey  (3)  Chitty  J.,  following  previous  decisions, 
and  in  particular  a  decision  of  Sir  George  Jessel  in  Li  re 
Ellis'  Tricsts  (4),  held  that  a  restraint  on  anticipation  is  equiva- 
lent to  a  restraint  on  alienation,  and  that  therefore,  when 
there  is  an  effectual  restraint  on  anticipation,  the  person  so 
restrained  cannot  alienate  because  that  is  a  form  of  anticipa- 
tion. Now  what  took  place  here  ?  In  1878  the  lady,  who  was 
at  that  time  not  entitled  to  this  property  at  all  because  it  came 
to  her  under  the  will  of  a  person  who  died  in  1881,  covenanted 
that  if  she  became  entitled  to  money  she  would  settle  it. 
Under  the  will  of  1881  she  became  entitled  to  property  upon 
which,  if  my  view  as  to  the  effect  of  hi  re  Bown  (1)  and  In  re 
Holmes  (2)  is  right,  there  was  a  restraint  on  anticipation  until 
the  date  of  payment,  but  not  subsequently.  As  soon  as 
the  date  of  payment  arrived,  that  was  money  which  simply 
belonged  to  her.  She  could  take  it  and  spend  it ;  and  if  she 
could  take  it  and  spend  it  I  am  unable  to  understand  why  she 
should  not,  by  her  ante-nuptial  settlement  executed  in  1878, 

(1)  27  Ch.  D.  411.  (3)  32  Ch.  D.  361. 

(2)  67  L.  T.  335.  (4)  L.  R.  17  Eq.  409. 
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BUCKLEY  have  bound  herself  that  that  money  which  she  might  have 
spent  she  would  not  spend,  but  would  settle.  I  do  not  think 
In  re  Currey  (1)  applies  to  a  state  of  things  in  which  the 
clause  is  in  the  form  of  In  re  Bown  (2)  and  In  re  Holmes  (3), 
and  in  the  form  in  which  it  is  here.  Directly  you  find  that 
under  the  operation  of  the  gift  she  becomes  entitled  to  the 
money,  so  that  under  the  form  of  the  gift  there  is  no  longer 
any  restraint  on  anticipation,  or,  which  is  the  same  thing, 
restraint  on  alienation,  I  do  not  know  why  it  should  not 
be  bound  by  her  covenant  to  deal  with  it  in  a  particular 
way.  It  seems  to  me,  therefore,  that  as  regards  this  property 
the  covenant  is  operative  as  from  the  date  when  the  interest 
under  the  father's  will  became  payable. 

The  other  property  was  property  which  she  derived  under 
her  mother's  will,  and  that  was  simply  a  legacy  of  lOOOZ.  which 
was  given  her  by  the  mother.  There  is  no  clause  of  restraint 
on  anticipation  as  regards  this.  It  is  money  which  came  to  her 
during  the  marriage,  and  the  question  is  whether  the  covenant 
to  settle  after-acquired  property  applies  to  it.  As  to  this  sum, 
and  also,  as  a  second  point,  as  to  the  legacies  given  by  the 
father's  will,  another  argument  is  raised,  and  it  is  this — 
that  there  was  in  March,  1898,  a  decree  of  separation  pro- 
nounced by  an  Italian  Court,  and  that  the  covenant  to  settle 
after-acquired  property  became,  as  from  1898,  a  dead  thing, 
because  the  covenant  was  to  settle  what  came  to  her  during 
any  coverture,  and  the  coverture  was  over.  It  is  said  that 
a  decision  of  my  own  in  Davenport  v.  Marshall  (4)  is  applic- 
able to  that  state  of  things.  I  do  not  think  Davenport  v. 
Marshall  (4)  has  anything  to  do  with  it.  The  ground  of  that 
decision  was  this :  As  from  a  decree  of  judicial  separation 
pronounced  by  the  Divorce  Court  in  this  country,  a  section 
of  the  Matrimonial  Causes  Act,  1857,  enacts  that  the  wife  shall 
from  the  date  of  the  order  be  considered  as  a  feme  sole  with 
respect  to  property  ;  and  I  thought  that  the  covenant  to  settle 
after-acquired  property  was  only  intended,  according  to  its  true 
construction,  to  apply  during  such  time  as  she  was  not  in  the 


(1)  32  Ch.  D.  361. 

(2)  26  Ch.  D.  411. 


(3)  67  L.  T.  335. 

(4)  [1902]  1  Ch.  82. 
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position  of  a  feme  sole  with  respect  to  property.  The  evidence 
as  to  this  ItaHan  order  is  that  it  has  no  such  effect  as  a  decree 
for  judicial  separation  in  an  English  Court ;  that  neither  the 
marriage  of  an  Italian  person,  nor  the  separation  order,  as  a 
separation  order,  has  any  effect  on  the  wife's  property ;  that  she 
remains  entitled  to  property  as  if  she  had  never  heen  married, 
and  the  separation  order  does  not  alter  her  rights  in  respect  of 
property.  The  whole  ground,  therefore,  of  the  decision  in 
Davenport  v.  Marshall  (1)  is  wanting.  Under  these  circum- 
stances, it  is  necessary  to  determine  whether  the  English  or  the 
Italian  law  is  appHcable. 


BUCKLEY 
J. 
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H.  Terrell,  K.G.,  and  P.  F.  StoJces,  for  Mrs.  Favaroni.  The 
question  has  now  to  be  determined  whether  the  settlement  is 
governed  by  English  or  by  Italian  law.  In  the  absence  of 
special  circumstances,  the  law  to  be  applied  is  the  law  of  the 
matrimonial  domicil,  namely,  Italy :  Dicey's  Conflict  of  Laws, 
pp.  652-3,  rule  172,  sub-rule  1.  The  fact  that  the  settlement 
is  in  English  form  is  not  sufficient  to  avoid  that  general  rule. 
There  is  no  evidence  of  intention  ;  but  the  facts  shew  that  the 
parties  meant  to  be  subject  to  Italian  law :  the  matrimonial 
domicil  was  Italian ;  the  settlement  was  executed,  the  marriage 
was  solemnised,  and  they  intended  to  reside,  in  Italy ;  lOOOZ. 
was  deposited  with  the  military  authorities  in  Italy ;  and  Mrs. 
Favaroni  from  the  commencement  of  the  engagement  has  not 
lived  in  England.  In  Van  Grutten  v.  Bighy  (2),  which  has 
been  mentioned,  the  property  settled  was  English  property. 
Here  the  money  was  invested  on  an  English  mortgage,  but 
might  have  been  called  in  and  invested  elsewhere. 
[Buckley  J.  referred  to  Chamberlain  v.  Napier.  (8)] 
Mrs.  Favaroni  has  put  herself  under  Italian  law,  and  is  bound 
by  it :  Viditz  v.  O'Hagan.  (4)  The  covenant,  therefore,  is  now 
ineffectual. 

T.  T.  Methold  (Asthury,  K.C.,  with  him).  The  facts  shew 
that  the  settlement  was  to  be  regulated  by  EngHsh  law.  Ifc 


(1)  [1902]  1  Ch.  82. 

(2)  31  Beav.  561. 


(3)  (1880)  15  Ch.  D.  614,  633. 

(4)  [1900]  2  Ch.  87. 
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BUCKLEY  was  in  English  form :  In  re  Barnard  (1) ;  the  trustee  was 
English,  the  property  settled  was  secured  on  a  mortgage  on 
English  land,  and  if  called  in  was  to  be  reinvested  in  English 
securities ;  the  settlement  refers  to  the  English  Statutes  of  Dis- 
tribution. Van  Grutten  v.  Bighy  (2)  is  recognised  in  Viditz  v. 
0' Hag  an  (3),  and  is  conclusive  in  our  favour.  The  Court  will 
not  hold  that  the  settlement  is  under  Italian  law  if  the  result 
of  that  will  be  to  make  it  entirely  invalid.  "It  is  a  generall 
rule,  that  whensoever  the  words  of  a  deed,  or  of  the  parties 
without  deed,  may  have  a  double  intendment,  and  the  one 
standeth  with  law  and  right,  and  the  other  is  wrongfuU  and 
against  law,  the  intendment  that  standeth  with  law  shall  be 
taken  "  :  Co.  Litt.  42  a. 

H,  Terrell,  E.G.,  in  reply.  The  Court  will  not  assume  that 
Mrs.  Eavaroni  knew  that  the  settlement  would  be  void  under 
Italian  law.  If  there  had  been  no  covenant  and  she  endea- 
voured now  to  settle  these  legacies,  she  would  be  unable  by 
Italian  law  to  do  so. 


Buckley  J.  The  question  I  now  have  to  determine  is 
whether  to  this  settlement,  which  was  executed  on  March  28, 
1878,  the  EngHsh  law  or  the  ItaHan  law  is  to  be  applied. 

The  relevant  facts  are  these  :  the  document  is  in  the  English 
form ;  it  contains  this  covenant  to  settle  after-acquired  pro- 
perty, which  would  be  wholly  inoperative  if  Italian  law  were 
applicable  to  the  case.  Beyond  that  the  instrument  as  a 
whole  would,  according  to  the  Italian  law,  have  been  perfectly 
invalid,  for  the  evidence  is  that,  inasmuch  as  it  openly  violates 
the  legal  order  of  succession  established  by  Italian  law,  it  can 
have  no  effect  at  all  in  Italy.  The  further  fact  is  that  the 
wife's  domicil  was  EngHsh,  and  this  document  provides  that 
the  settled  fund,  which  was  an  English  mortgage,  if  realized 
and  reinvested,  should  be  reinvested  in  English  investments. 
This  is  therefore  an  instrument  dealing  with  the  property  of  a 
lady  who  was  English,  deaHng  with  property  which  was 


(1)  (1887)  56  L.  T.  9.  (2)  31  Beav.  561. 

(3)  [1900]  2  Ch.  87. 
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property  Buckley 


1902 

Bankes. 
In  re. 


V. 

ElLI; 


English,  providing  that  in  case  that  particular 
changed  its  form  the  new  form  which  it  assumed  should  be 
English,  the  whole  contained  in  a  document  which  is  in  the 
common  English  form,  with  the  further  fact  that  unless  the 
EngHsh  law  is  to  be  appHed  the  whole  thing  was  invaHd,  Reynolds 
and  might  have  been  put  behind  the  fire  the  moment  it  was 
executed,  because  in  Italian  law  it  had  no  effect  at  all.  It 
seems  to  me  that  upon  those  facts  I  ought  to  arrive  at  the 
conclusion  that  the  parties  intended  to  contract  according  to 
the  English  law.  The  general  proposition,  as  stated  in  Dicey's 
Conflict  of  Laws  at  p.  653,  is  this :  "  A  marriage  contract 
or  settlement  will,  in  the  absence  of  reason  to  the  contrary,  be 
construed  with  reference  to  the  law  of  the  matrimonial  domicil." 
The  matrimonial  domicil  here  was  Italian,  no  doubt,  so  that 
prima  facie  this  ought  to  be  construed  with  reference  to  the 
law  of  the  matrimonial  domicil.  But  is  there  reason  to  the 
contrary?  It  seems  to  me,  on  the  facts  I  have  mentioned, 
there  is  reason  to  the  contrary.  I  therefore  think  the  English 
law,  and  not  the  Italian  law,  ought  to  be  applied. 

Then  this  is  further  argued — that  although  according  to  the 
English  law  the  lady  covenanted  that  she  would  at  a  future 
time  so  dispose  of  her  after- acquired  property  as  that  it  would 
come  within  the  settlement,  yet  when  she  married  an  Italian 
she  acquired  an  Italian  domicil,  and  according  to  the  Italian 
law  such  a  covenant  is  invalid,  and  that  therefore,  upon  the 
doctrine  of  Viditz  v.  O'Hagan  (1),  she  could  not  when  the 
covenant  fell  to  be  performed  be  called  upon  to  perform  it.  It 
seems  to  me  that  is  not  so.  In  Viditz  v.  O'Hagan  (1)  the  point 
was  that  the  settlement  was  executed  by  an  infant  who  could 
not  bind  herself,  and  the  question  was  whether,  by  acts  done 
after  attaining  majority,  and  after  a  foreign  domicil  had  been 
acquired,  there  had  been  such  an  affirmation  of  the  settlement 
as  that  it  became  binding ;  in  other  words,  the  settlement  when 
executed  was  nothing,  and,  unless  the  EngHsh  law  as  to  affirma- 
tion and  confirmation  applied,  it  never  became  binding.  Now 
here,  if  I  am  right,  the  settlement  at  the  outset  was  binding 
because  it  was  executed  by  a  person  competent  to  bind  herself. 
(1)  [1900]  2  Ch.  87. 
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BUCKLEY  Then,  if  I  am  entitled  to  treat  the  English  law  as  being 
applicable  to  it,  she  could  according  to  our  law  bind  herself  in 

1902 

respect  of  her  after-acquired  property,  and  although  it  took 
the  form  of  a  covenant  and  not  of  an  assignment,  that  would 
make  no  difference.  On  that  ground  it  seems  to  me  the 
covenant  was  effectual.  I  therefore  hold  that  this  matter  is 
throughout  to  be  governed  by  English  law. 


Bankes, 
In  re. 

Keynolds 

V. 

Ellis. 


Solicitors :  Woodcock  Byland  dc  Parker ,  for  Alan  S. 
BeynoldSy  Liverpool ;  W.  H.  Winterbotham  ;  Crosse  dc  Sons  ; 
Bowcliffes,  Bawle  d  Co.,  for  Feace  d  Ellis,  Wiga7i, 

H.  C.  E. 


JOYCE  J.  EIDD  V.  THOENE. 

^  [1901    K.  203.] 

Way  8  9  13 

 '  Solicitor — Lien  for  Costs — Partnership  Action — Money  in  Court  and  in  hands 

of  Receiver — '■^Property  Recovered  or  Preserved*^ — Judgment  Creditor — 
Charging  Order— Priority— Solicitors  Act,  1860  (23  &  24  Vict.  c.  127), 
s.  28. 

In  a  partnersliip  action  where  a  receiver  had  been  appointed,  a  judgment 
creditor  of  the  partnership  firm  obtained  an  order,  following  Kewney  v. 
Attrill,  (1886)  34  Ch.  D.  345,  giving  him  a  charge  for  his  debt  and  costs 
upon  the  assets  in  or  to  come  into  the  hands  of  the  receiver,  the  creditor 
undertaking  to  deal  with  the  charge  according  to  the  order  of  the  Court. 
Upon  an  application  by  the  solicitor  of  the  plaintiff  in  the  action  for  a 
charging  order  for  his  costs  under  s.  28  of  the  Solicitors  Act,  1860,  in 
priority  to  the  judgment  creditor  : — 

Eeld,  that  the  solicitor  was  entitled  to  succeed. 

Semble,  an  order  in  the  form  of  Kewney  v.  Attrill  only  operates  as  a 
charge  as  among  the  creditors  of  the  partnership  themselves,  or  as  against 
the  several  partners  of  the  firm. 

Adjouened  Summons. 

This  action  was  for  dissolution  of  partnership  in  a  business 
carried  on  by  the  plaintiff  and  the  defendant,  under  the  style  of 
''E.  Bristow  &  Sons." 

The  action  was  commenced  on  January  30,  1901.  By  an 
order  dated  February  12,  1901,  a  receiver  was  appointed  of  the 
assets  and  business  of  the  partnership.     The  receiver  had 
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collected  and  realized  all  the  available  assets  of  the  partnership    JOYCE  J. 
with  the  exception  of  some  doubtful  or  disputed  book  debts ;  1902 
and  it  appeared  that  the  assets  were  insufficient  to  meet  the  kidd 
liabilities  of  the  firm.    On  September  3, 1901,  the  receiver  paid  thorne 

300/.  into  court  in  the  action,  and  retained  in  his  hand  the  sum   

of  55.  These  two  sums  were  subject  to  the  payment  of 
his  remuneration,  fixed  by  the  Court  at  52Z.  10s.,  and  to  his 
solicitor's  costs,  which  had  been  assessed  in  chambers  at 
34/.  lis.  4:d.  On  June  24,  1901,  upon  the  application  of 
Henry  Sandell  &  Sons,  and  upon  the  undertaking  of  their 
solicitors  to  deal  with  the  charge  thereinafter  mentioned 
according  to  the  order  of  the  Court,  an  order  was  made  that 
the  assets  of  the  firm  in  or  to  come  into  the  hands  of  the 
receiver  should  stand  charged  with  the  payment  to  the  said 
Henry  Sandell  &  Sons  of  the  sum  of  56/.  14s.  2d.  due  to  them 
upon  a  final  judgment  obtained  by  them  against  E.  Bristow  & 
Sons  on  May  10,  1901,  and  of  the  sum  of  58/.  125.  ^d.  due  to 
them  upon  a  final  judgment  obtained  by  them  against  the  said 
E.  Bristow  &  Sons  on  May  13,  1901,  with  interest  and  costs. 

On  June  24, 1901,  a  similar  order  was  obtained  by  J.  P.  Eidd 
charging  the  assets  in  or  to  come  into  the  hands  of  the  receiver 
with  the  payment  to  the  said  J.  P.  Eidd  of  the  sum  of  211/.  65. 
due  to  him  upon  a  final  judgment  obtained  by  him  against 
E.  Bristow  &  Sons  on  June  15,  1901. 

On  February  7,  1902,  a  similar  order  was  obtained  by 
Farquharson  Brothers  &  Co.  charging  the  assets  in  or  to  come 
into  the  hands  of  the  receiver  with  the  payment  to  the  said 
Farquharson  Brothers  &  Co.  of  the  sum  of  107/.  O5.  2d.,  due  to 
them  on  a  final  judgment  obtained  by  them  against  E.  Bristow 
&  Sons  on  January  9,  1902. 

This  was  a  summons  taken  out  by  the  solicitor  employed  by 
the  plaintiff  in  the  prosecution  of  the  action,  asking  that  it 
might  be  declared  that  he  was  entitled  to  a  charge  upon  the 
assets  of  E.  Bristow  &  Sons,  represented  by  and  being  the  300/. 
cash  in  court  and  the  52/.  55.  in  the  hands  of  the  receiver,  and 
any  further  moneys  coming  to  his  hands  as  receiver,  for  the 
taxed  costs,  charges,  and  expenses  of  the  applicant  of  or  in 
reference  to  the  action,  and  that  such  charge  should  constitute 
Vol.  II.  1902.  2  A  1 
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JOYCE  J.  a  first  charge  on  the  said  assets,  subject  only  to  the  payment  of 
1902  the  receiver's  remuneration  and  his  soHcitor's  costs,  and  in 
KiDD      priority  to  the  above-mentioned  charging  orders. 

V. 

Thorne.  Younger,  K.C.y  and  T.  Douglas,  for  the  appUcant.  This 
money  in  court  and  in  the  hands  of  the  receiver  has  been 
"recovered  or  preserved  "  within  the  meaning  of  s.  28  of  the 
Solicitors  Act,  1860.  But  for  this  action  there  would  have 
been  no  assets  for  any  one.  There  is  jurisdiction  to  make  a 
charging  order  in  favour  of  a  solicitor  as  against  creditors  in  a 
partnership  action:  Jackson  v.  Smith.  (1) 

The  judgment  creditors  have  obtained  their  charging  orders 
upon  the  authority  of  Kewiiey  v.  Attrill.  (2)  Those  orders  do 
not  override  the  right  of  the  solicitor  to  a  charge  for  his  costs. 
The  charge  under  the  Solicitors  Act,  1860,  is  on  the  property 
recovered  or  preserved,  and  not  on  the  interest  of  any  party. 
It  is  in  the  nature  of  salvage,  and  overrides  the  interests  of  all 
parties :  Greer  v.  Young  (3) ;  Scholey  v.  Peck.  (4) 

Cecil  Bovilly  for  Henry  Sandell  &  Sons.  If  no  receiver  had 
been  appointed,  and  the  judgment  creditor  had  obtained  execu- 
tion, the  solicitor's  lien  would  have  been  affected.  Under  the 
old  practice  the  proper  course  would  have  been  for  the  judgment 
creditor  to  apply  in  the  action  for  the  protection  of  his  rights, 
notwithstanding  the  appointment  of  the  receiver.  The  present 
equivalent  for  that  relief  is  the  obtaining  of  a  charging  order 
under  Kewney  v.  Attrill.  (2)  In  that  case  Kay  J.  said  that  the 
intention  of  the  Court  was  to  preserve  to  the  applicants  all  the 
rights  which  they  would  have  had  if  they  had  issued  execution. 
If  there  had  been  no  receiver  the  judgment  creditor  could  have 
issued  execution,  and  his  rights  ought  not  to  be  affected  by  the 
appointment  of  the  receiver.  Even  in  an  administration  action, 
before  decree  a  judgment  creditor  could  issue  execution  against 
the  executor,  and  in  such  a  case  the  solicitor's  lien  was  to  that 
extent  affected :  Fowler  v.  Boberts.  (5)  The  solicitor's  lien  here 
attaches  to  the  assets,  less  the  amount  of  the  charging  orders. 

(1)  (1884)  53  L.  J.  (Ch.)  972.  (3)  (1883)  24  Ch.  D.  545. 

(2)  34  Ch.  D.  345.  (4)  [1893]  1  Oh.  709. 

(5)  (1860)  2  Giff.  226. 
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Under  s.  28  of  the  Solicitors  Act,  1860,  the  conveyances 
and  acts  done  to  defeat "  the  soHcitor's  charge  must  be  con- 
veyances or  acts  made  or  done  by  persons  for  whom  the 
property  is  recovered  or  preserved.  The  section  is  directed 
against  the  person  for  whom  the  property  is  recovered  or 
preserved,  and  not  against  any  one  claiming  adversely  to  that 
person. 

In  Jackson  v.  Smith  (1)  the  assets  were  realized  for  the 
benefit  of  all  parties,  and  by  the  exertions  of  the  solicitor.  So 
far  as  concerns  a  creditor  who  has  obtained  a  charging  order, 
there  is  no  salvage.  The  jurisdiction  under  the  Solicitors  Act 
is  discretionary  :  Ex  parte  Lloyd-George  and  George.  (2)  This 
is  not  a  case  in  which  the  Court  will  interfere  in  favour  of  the 
solicitor.    [He  also  referred  to  Hamer  v.  Giles.  (3) J 

Clayton,  for  Farquharson  Brothers  &  Co.,  adopted  the 
argument  of  G.  Bovilly  and  further  referred  to  Emden  v. 
Carte.  (4) 

T.  Douglas,  for  J.  P.  Kidd. 

Younger,  E.G.,  in  reply. 


JOYCE  J. 

1902 
Kidd 

V. 

Thorne. 


Joyce  J.  In  this  case  certain  judgment  creditors  of  the 
partnership  have  obtained  orders  in  chambers  which  have  been 
called  charging  orders,  though  they  are  not  technically  charging 
orders.  They  are  orders  following  the  case  of  Kewney  v. 
Attrill  (5),  before  Kay  J.,  and  by  these  orders  the  applicants 
undertook  to  deal  with  the  charges  thereinafter  mentioned 
according  to  the  order  of  the  Court,  and  it  was  ordered  that 
the  assets  of  the  firm  of  E.  Bristow  &  Sons  to  come  into  the 
hands  of  the  receiver  should  stand  charged  with  the  payment 
of  the  judgment  debts.  Now  at  that  time,  certainly  at  the 
date  of  the  last  of  these  orders,  various  assets  had  been  got  in, 
and  the  proceeds  of  those  assets  were  either  in  the  hands  of  the 
receiver  or  in  court.  In  my  opinion  the  effect  of  those  orders, 
so  far  as  the  assets  were  concerned,  was  only  to  give  a  charge, 
or  rather  was  not  to  give  a  charge  otherwise  than,  subject  to 


(1)  53  L.  J.  (Ch.)  972.  (3)  (1879)  11  Ch.  D.  942. 

(2)  [1898]  1  Q.  B.  520.  (4)  (^1881)  19  Ch.  D.  311. 

(5)  34  Ch.  \).  345. 
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JOYCE  J.  any  existing  lien  or  existing  prior  charge.    I  very  much  doubt 
1902      whether  Kay  J.  intended  in  the  original  case  of  Kewney  v. 
^^jy      Attrill  (1),  or  whether  it  has  ever  been  intended  when  such 
Thobne     orders  as  these  have  since  been  made,  to  give  any  charge 

  except  as  among  the  creditors  of  the  partnership  themselves, 

or  as  against  the  several  partners  of  the  firm. 

Then  coming  to  the  statute,  it  gives  the  Court  power  to  charge 
property  recovered  or  preserved  with  the  payment  of  the  costs, 
charges,  and  expenses  of  that  preservation,  and  provides  that  all 
conveyances  and  acts  done  to  defeat,  or  which  shall  operate  to 
defeat,  such  charge  or  right,  shall,  unless  made  to  a  bona  fide 
purchaser  for  value  'without  notice,  be  absolutely  void  and  of 
no  effect  as  against  such  charge  or  right.  It  is  quite  settled, 
and  it  has  been  said  over  and  over  again,  that  this  section 
must  receive  a  liberal  construction,  and  I  think  the  decision  of 
Eomer  J.  in  Scholey  v.  Peck  (2)  is  really  in  accordance  with  the 
general  line  of  authorities.  Eomer  J.  there  says  (3) :  "  I  have 
considered  the  cases  cited  in  the  course  of  the  arguments  and 
others  bearing  on  charging  orders  obtained  under  the  Solicitors 
Act,  1860.  These  authorities  shew  that  what  is  recovered  by 
the  action  of  the  solicitor  is  to  be  treated  as  if  he  had  earned 
salvage,  and  that  he  is  to  be  paid  for  his  services  on  the  theory 
that  salvage  services  have  been  rendered.  The  28th  section  of 
the  Act  is  very  general  in  its  terms.  It  authorizes  a  charge 
not  on  the  mere  interest  of  the  plaintiff,  but  on  all  property 
recovered  in  the  action,  whether  for  the  plaintiff  only,  or  for 
him  in  connection  with  others.  It  is  not  necessary  that  the 
property  charged  should  belong  to  the  same  person  as  employed 
the  solicitor ;  but  it  must  be  by  reason  of  the  employment  that 
the  property  is  preserved.  Here  undoubtedly  the  property  was 
preserved  by  the  action  brought  by  these  solicitors  on  behalf  of 
the  plaintiff,  and  but  for  the  proceedings  taken  by  them  the 
mortgagee  would  have  lost  her  security.  In  my  judgment  the 
case  is  governed  by  the  principle  of  Greer  v.  Young.  (4)  I 
hold,  therefore,  that  the  solicitors  are  entitled  to  the  charge  for 
which  they  ask,  not  only  against  the  plaintiff,  but  also  against 

(1)  34  Ch.  D.  345.  (3)  [1893]  1  Ch.  711. 

(2)  [1893]  1  Ch.  709.  (4)  24  Ch.  D.  545. 
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the  mortgagee,  who  is  taking  the  benefit  of  the  action,  and   JOYCE  j. 
over  whose  mortgage  they  must  have  priority."  1902 
It  appears,  therefore,  to  be  settled  that  the  charge  under  the  rjdd 
Sohcitors  Act  may  be  imposed  not  merely  on  the  property  of  "Phornb 

the  particular  cUent,  but,  if  the  property  of  other  persons  be   

preserved  or  recovered,  it  is  imposed  on  their  property  or  their 
interest.  That  it  may  be  made  as  against  creditors  of  a 
partnership  appears  by  the  case  of  Jackson  v.  Smith,  (1)  "What 
the  statute  says  is  that  all  conveyances  and  acts  done  to  defeat, 
or  which  shall  operate  to  defeat,  such  charge  or  right  shall,  unless 
made  to  a  bona  fide  purchaser  for  value,  be  absolutely  void. 
The  persons  who  obtained  these  orders  certainly  were  not  pur- 
chasers before  the  orders  were  obtained ;  if  they  are  purchasers 
at  all,  it  is  only  by  virtue  of  the  orders.  But  they  are  not 
purchasers  without  notice,  because  the  action  was  in  existence, 
and  in  the  case  of  Gole  v.  Eley  (2),  which  was  a  decision 
of  the  present  Master  of  the  Eolls  and  Charles  J.,  and  was 
afl&rmed  on  appeal  (3),  it  was  held  that  the  provision  in  s.  28 
of  the  Solicitors  Act,  1860,  avoiding  conveyances  to  defeat  a 
charging  order,  "  unless  made  to  a  bona  fide  purchaser  for  value 
without  notice,"  means  without  notice  of  the  solicitor's  right 
to  a  lien,  and  not  without  notice  of  the  existence  of  a  charging 
order,  and  that  the  assignee  of  a  judgment  debt,  being  aware 
of  the  existence  of  the  action,  and  that  the  solicitor  was  acting 
in  it  for  the  plaintiff,  must  be  taken  to  have  had  notice  of 
the  solicitor's  right  to  a  lien  on  the  property  recovered  in  the 
action,  and  therefore  was  not  a  purchaser  for  value  without 
notice." 

I  hold  that  the  persons  who  obtained  these  orders  were  not 
purchasers  for  value  without  notice  within  the  meaning  of  the 
Act.  Therefore  I  consider  the  solicitor's  right  to  a  lien  takes 
priority  over  them  all,  and  he  is  entitled  to  the  common  order. 

Solicitors  :  Harry  Watkins  ;  Smith  d  Hudson  ;  Ward,  Perks 
ii'  McKay, 

(1)  53  L.  J.  (Ch.)  972.  (2)  [1894]  2  Q.  B.  180. 

(3)  [1894]  2  Q.  B.  350. 

G.  A.  S. 
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JOYCE  J.  In  re  DUKE  OF  CLEVELAND'S  SETTLED  ESTATES. 

1902 

•  -  — r-^  Settled  Land  Acts — Investmerit\of  Capital  Moneys — Tenant  for  Life — Trustees — 
May^  14.  BigU  to  choose  Broker— Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 

s.  22,  sub-s.  2;  s.  31. 

Upon  an  investment  of  capital  moneys  arising  under  the  Settled  Land 
Acts,  the  tenant  for  life  is  not  entitled  to  dictate  to  the  trustees  of  the 
settlement  as  to  what  broker  they  shall  employ  in  the  matter.  The 
trustees  may  select  their  broker  as  well  as  their  solicitor. 

This  was  a  summons,  taken  out  by  the  tenant  for  life  of  the 
estates  settled  by  the  will  of  the  late  Duke  of  Cleveland,  against 
the  trustees  of  the  will,  who  were  also  trustees  for  the  purposes 
of  the  Settled  Land  Acts  and  the  Conveyancing  and  Law  of 
Property  Act,  1881.  The  question  raised  by  the  summons 
was  whether,  under  the  provisions  of  the  Settled  Land  Acts,  a 
tenant  for  life  is  entitled  to  direct  the  trustees,  upon  making 
investments  of  capital  money  arising  under  the  Acts,  to  employ 
a  particular  broker  chosen  by  himself.  The  trustees  had  in 
their  hands  for  investment  two  sums  of  25,000Z.  and  180,000Z., 
representing  the  proceeds  of  sale  of  a  portion  of  the  settled 
estates  which  had  been  sold  by  the  tenant  for  life  under  his 
statutory  power. 

The  tenant  for  life  desired  that  a  particular  firm  of  stock- 
brokers, nominated  by  himself,  should  be  employed  to  invest 
the  capital  moneys  now  in  the  hands  of  the  trustees,  and  also 
all  further  sums  of  capital  money  which  they  might  receive,  in 
such  authorized  investments  as  he,  the  tenant  for  life,  might 
select.  He  had  consulted  his  brokers,  and  under  their  advice 
had  selected  certain  securities,  for  the  purchase  of  which  he 
proposed  to  enter  into  contracts  with  them.  The  trustees 
desired  that  the  investments  should  be  made  through  their 
bankers,  who  in  the  ordinary  course  of  business  would  employ 
their  own  brokers.  The  applicant  asked,  by  the  summons, 
that  the  trustees  might  be  directed  to  apply  the  capital  moneys 
in  their  hands  in  the  purchase,  through  his  brokers,  or  such 
other  brokers  of  good  credit  and  position  as  he  might  select,  of 


2  Ch. 


CHANCERY  DIVISION. 


351 


In  re. 


such  investments  authorized  by  the  Acts  as  the  applicant  JOYCE  j. 
might  direct.  1902 

Cleveland's 

Yowiger,  K.G.,  and  Brinton,  for  the  applicant.  The  tenant  ^g^^^''^^^^ 
for  life  in  the  exercise  of  his  statutory  power  cannot  be  con-  Estates, 
trolled  by  the  trustees  so  long  as  he  really  and  honestly 
exercises  his  discretion :  In  re  Lord  Coleridge's  Settlemeyit  (1) ; 
In  re  Llewellin.  (2)  It  is  true  that  it  has  been  held,  in  In 
re  Hotham  (3),  that  upon  an  investment  upon  mortgage  in 
accordance  with  a  direction  by  the  tenant  for  life  it  is  the 
duty  of  the  trustees  to  satisfy  themselves  as  to  value,  title,  and 
form  of  the  particular  security,  and  Cozens-Hardy  J.  there 
said  that  his  observations  with  respect  to  a  mortgage  would 
apply  equally  to  any  other  investment  under  s.  21,  sub-s.  (i.)  ; 
but  an  investment  upon  mortgage  stands  upon  a  different 
footing  to  an  investment  upon  well-known  stocks.  A  mort- 
gage is  not  necessarily  an  authorized  security  because  it  is  a 
mortgage.  The  semhle  in  the  head-note  to  hi  re  Hotham  (3) 
is  inconsistent  with  the  decision  in  hi  re  Lord  Coleridge's 
Settlement.  (1)  The  tenant  for  life  has  a  right  to  have  the 
contracts  which  he  proposes  to  enter  into  carried  into  effect. 
He  is  in  the  position  of  manager  of  the  estates  for  the  purposes 
of  the  Acts,  and  is  entitled  to  employ  any  broker  whom  he 
chooses :  Settled  Land  Act,  1882,  ss.  21,  22,  31. 

Hughes  J  K.C.,  and  E.  Beaumont,  for  the  trustees,  were  not 
called  upon. 

Joyce  J.  Generally  speaking,  if  not  universally,  trustees  in 
the  execution  of  their  trusts  are  entitled  to  choose  the  solicitor, 
the  broker,  and  the  banker  that  they  will  employ,  or  with 
whom  they  will  deal.  There  is  a  well-known  case,  Foster  v. 
Elsley  (4),  in  which  it  was  held  by  Chitty  J.  that  trustees  are 
not  even  bound  to  regard  the  direction  of  their  testator  as  to 
what  solicitor  they  shall  employ. 

I  must  observe  in  passing  that,  if  there  were  any  question  of 
the  tenant  for  life  or  the  trustees  or  anybody  else  sharing  inlthe 


(1)  [1895]  2  Ch.  704.  (3)  [1901]  2  Ch.  790. 

(2)  (1887)  37  Ch.  D.  317.  (4)  (1881)  19  Ch.  D.  518. 
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JOYCE  J.  brokerage  that  is  to  be  made  out  of  any  transaction  of  invest- 
1902       ment,  of  course  neither  the  tenant  for  life  nor  the  trustees 
Cleveland's  ^ould  be  allowed  directly  or  indirectly  to  participate  in  the 
(Duke  op)   benefit  of  that. 

Settled 

Estates,  Now,  turning  to  the  Settled  Land  Act.  The  22nd  section 
provides  that :  "  Capital  money  arising  under  this  Act  shall, 
in  order  to  its  being  invested  or  applied  as  aforesaid,  be  paid 
either  to  the  trustees  of  the  settlement  or  into  court,  at  the 
option  of  the  tenant  for  life,  and  shall  be  invested  or  applied 
by  the  trustees,  or  under  the  direction  of  the  Court,  as  the  case 
may  be,  accordingly."  And  the  2nd  clause  of  that  section 
provides  that :  "  The  investment  or  other  application  by  the 
trustees  shall  be  made  according  to  the  direction  of  the  tenant 
for  life."  That  clause  has  been  considered  in  various  cases, 
and  it  was  held  in  In  re  Lord  Coleridge's  Settlement  (1)  that  the 
tenant  for  life  was  entitled  to  choose  the  security  on  which  the 
investment  should  be  made.  But  it  was  also  decided  in  In  re 
Hotham  (2),  which  I  must  take  to  be  the  law  at  present,  that 
in  the  case  of  an  investment  on  a  mortgage  security  where  the 
trustees  and  the  tenant  for  life  act  by  different  solicitors,  it 
will  rest  with  the  solicitors  for  the  trustees  to  do  what  is 
necessary  with  reference  to  the  mortgage.  That  case  is  under 
appeal,  but  at  present  I  shall  follow  it,  and  I  am  of  opinion 
that  the  2nd  clause  of  s.  22  has  not  the  effect,  which  is 
attributed  to  it  by  counsel  for  the  applicant  in  this  case,  of 
enabling  the  tenant  for  life  to  select  the  broker  to  be  employed 
any  more  than  of  enabling  him  to  select  the  solicitor  to  be 
employed  by  the  trustees. 

But  then  there  is  s.  31,  which  provides  that  a  tenant  for  life 
may  enter  into  certain  particular  contracts;  and,  sub-s,  1  (v.), 
"  may  enter  into  a  contract  for  or  relating  to  the  execution  of 
any  improvement  authorized  by  this  Act,  and  may  vary  or 
rescind  the  same."  There  was  an  obvious  necessity  for  some 
such  provision  as  that  in  the  1st  sub-section  of  this  31st  sec- 
tion ;  otherwise,  if  a  tenant  for  life  when  he  had  exercised  any 
powers  under  the  Act  should  have  died  before  the  particular 
transaction  was  carried  into  effect  and  completed,  all  that  had 
(1)  [1895]  2  Ch.  704.  (2)  [1901]  2  Ch.  790. 
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been  done  before  would  have  come  to  nothing.    Sub-s.  1  (vi.),   JOYCE  J. 
provides  that  a  tenant  for  life  "  may,  in  any  other  case,  enter  1902 
into  a  contract  to  do  any  act  for  carrying  into  effect  any  of  the  Cleveland's 
purposes  of  this  Act."    I  do  not  know  that  the  purposes  of  ^gg^^E? 
the  Act  are  defined,  but  the  Act  is  intituled  "An  Act  for  Estates, 

facilitating  sales,  leases,  and  other  dispositions  of  settled  land,   ' 

and  for  promoting  the  execution  of  the  improvements  thereon." 
Now,  this  section  does  not  say  that  the  tenant  for  life  may,  in 
any  other  case,  enter  into  a  contract  that  the  trustees  or  any 
other  persons  shall  do  any  particular  act  or  carry  into  effect 
any  of  the  purposes  of  this  Act,  but  it  says  that  he  may  enter 
into  a  contract  to  do  any  act,  and  I  think  that  the  natural  if 
not  the  necessary  meaning  of  that  section  is  that  he  may 
contract  to  do  such  things  as  he  is  by  law  entitled  to  do ;  and 
I  am  confirmed  in  that  view  by  the  next  sub-section,  which 
provides  that  "every  contract  shall  be  binding,"  not  on  the 
trustees  or  other  people,  but  "on  and  shall  enure  for  the 
benefit  of  the  settled  land,  and  shall  be  enforceable  against " — 
not  the  trustees,  but  "  against  and  by  every  successor  in  title 
for  the  time  being  of  the  tenant  for  life."  I  think  that  is 
naturally  if  not  necessarily  limited  to  acts  which  the  tenant 
for  life  is  himself  entitled  to  do,  and  I  do  not  think  he  can 
enter  into  a  contract  that  the  trustees  shall  do  anything,  and 
say  that  they  are  bound  to  do  it. 

In  my  opinion  the  trustees  may  select  their  own  solicitors 
and  their  own  broker.  It  has  been  said,  I  think  by  Lord 
Eomilly,  that  trustees  are  liable  for  the  default  of  their  solicitor 
because  they  select  him,  and  I  agree  with  what  Cozens-Hardy  J. 
decided  in  In  re  Hotham,  (1)  I  think  this  application  must  be 
refused. 

Solicitors :  Jennings  d  Finch;  Dawson^  Bennett  d  Co, 
(1)  [1901]  2  Ch.  790. 

G.  A.  S. 
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swiNFEN  H.  E.  EANDALL,  LIMITED  v.  THE  BEITISH  AND 

AMEEICAN  SHOE  COMPANY. 

1902 

tFFvu'  '"''^ 

'^^"^  1^'    *  Company — Limited  Company — Corporate  Name — Trade  Name — Separate  User 

—Bight  to  Protection— Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
ss.  41,  42. 

A  limited  company  may  acquire  a  riglit  to  protection  of  a  trade  name 
used  separately  from  its  corporate  name,  although  such  user  is  in  contra- 
vention of  ss.  41,  42  of  the  Companies  Act,  1862. 

Fearks,  Gunston  &  Tee,  Limited  v.  Tliorapson,  Talmey  &  Co.,  (1901) 
18  Kep.  Pat.  Cas.  185,  followed. 

Wright  v.  Eorton,  (1887)  12  App.  Cas.  371,  applied. 

Witness  Action. 

The  plaintiffs  were  a  limited  company  carrying  on  business 
as  dealers  in  boots  and  shoes.  In  March,  1897,  they  opened 
a  large  shop  in  Eegent  Street  for  the  sale  of  American  shoes 
exclusively,  and  carried  it  on  under  the  name  of  "  The  American 
Shoe  Company  "  in  order  to  distinguish  it  from  their  shops  for 
English  goods  which  were  carried  on  under  their  corporate 
name,  "H.  E.  Eandall,  Limited."  They  did  not  at  first  paint 
up  their  corporate  name  on  the  Eegent  Street  shop,  but  shortly 
after  the  shop  was  opened  their  solicitor  called  their  attention 
to  the  requirements  of  ss.  41,  42  of  the  Companies  Act,  1862  (1), 

(1)  The  Companies  Act,  1862,  pro-  official  publications  of  such  company, 

vides  as  follows  : —  and  in  all  bills  of  exchange,  promissory 

Sect.  41 :  "  Every  limited  company  notes,    endorsements,   cheques,  and 

under  this  Act,  whether  limited  by  orders  for  money  or  goods  purporting 

shares  or  by  guarantee,  shall  paint  or  to  be  signed  by  or  on  behalf  of  such 

affix,  and  shall  keep  painted  or  affixed,  company,  and  in  all  bills  of  parcels, 

its  name  on  the  outside  of  every  office  invoices,  receipts,  and  letters  of  credit 

or  place  in  which  the  business  of  the  of  the  company." 
company  is   carried  on,   in  a  con-        Sect.  42 :  "  If  any  limited  company 

spicuous  position,  in  letters   easily  under  this  Act  does  not  paint  or  affix, 

legible,  and  shall  have   its   name  and  keep  painted  or  affixed,  its  name 

engraven  in  legible  characters  on  its  in  manner  directed  by  this  Act,  it 

seal,  and  shall  have  its  name  men-  shall  be  liable  to  a  penalty  not  exceed- 

tioned  in  legible  characters  in  all  ing  five  pounds  for  not  so  painting  or 

notices,  advertisements,   and   other  affixing  its  name,  and  for  every  day 
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whereupon  they  painted  their  corporate  name  under  their  trade  swinfen 
name  of  "  The  American  Shoe  Company,"  and  on  the  eight 
other  shops  that  they  subsequently  opened  for  the  sale  of 

American  shoes  they  painted  their  corporate  name  under  their  p^^'j^^^L 

trade  name.    Their  corporate  name  had,  however,  in  some  Limited 

instances  been  inadvertently  omitted  from  their  counter-checks  British  and 

and  invoices,  and,  until  recently,  had  usually  been  omitted  in  ^^^hoe"*^^ 

their  advertisements.  Company. 
The  plaintiffs  had  obtained  a  very  large  reputation  for  their 


EADY  J. 
1902 


during  which  such  name  is  not  so  kept 
painted  or  affixed,  and  every  director 
and  manager  of  the  company  who 
shall  knowingly  and  wilfully  autho- 
rize or  permit  such  default  shall  be 
liable  to  the  like  penalty ;  and  if  any 
director,  manager,  or  officer  of  such 
company,  or  any  person  on  its  behalf, 
uses  or  authorizes  the  use  of  any  seal 
purporting  to  be  a  seal  of  the  company 
whereon  its  name  is  not  so  engraven 
as  aforesaid,  or  issues  or  authorizes 
the  issue  of  any  notice,  advertisement, 
or  other  official  publication  of  such 
company,  or  signs  or  authorizes  to  be 
signed  on  behalf  of  such  company  any 
bill  of  exchange,  promissory  note, 
endorsement,  cheque,  order  for  money 
or  goods,  or  issues  or  authorizes  to  be 
issued  any  bill  of  parcels,  invoice, 
receipt,  or  letter  of  credit  of  the  com- 
pany, wherein  its  name  is  not  men- 
tioned in  manner  aforesaid,  he  shall 
be  liable  to  a  penalty  of  fifty  pounds, 
and  shall  further  be  personally  liable 
to  the  holder  of  any  such  bill  of 
exchange,  promissory  note,  cheque,  or 
order  for  money  or  goods,  for  the 
amount  thereof,  unless  the  same  is 
duly  paid  by  the  company." 

Sect.  43  :  "  Every  limited  company 
under  this  Act  shall  keep  a  register 
of  all  mortgages  and  charges  specifi- 
cally affecting  property  of  the  com- 
pany, and  shall  enter  in  such  register 


in  respect  of  each  mortgage  or  charge 
a  short  description  of  the  property 
mortgaged  or  charged,  the  amount  of 
charge  created,  and  the  names  of  the 
mortgagees  or  persons  entitled  to  such 
charge;  If  any  property  of  the  com- 
pany is  mortgaged  or  charged  without 
such  entry  as  aforesaid  being  made, 
every  director,  manager,  or  other  officer 
of  the  company  who  knowingly  and 
wilfully  authorizes  or  permits  the 
omission  of  such  entry  shall  incur  a 
penalty  not  exceeding  fifty  pounds : 
The  register  of  mortgages  required  by 
this  section  shall  be  open  to  inspec- 
tion by  any  creditor  or  member  of  the 
company  at  all  reasonable  times ;  and 
if  such  inspection  is  refused,  any  officer 
of  the  company  refusing  the  same, 
and  every  director  and  manager  of  the 
company  authorizing  or  knowingly 
and  wilfully  permitting  such  refusal, 
shall  incur  a  penalty  not  exceeding 
five  pounds,  and  a  further  penalty  not 
exceeding  two  pounds  for  every  day 
during  which  such  refusal  continues  ; 
and  in  addition  to  the  above  penalty, 
as  respects  companies  registered  in 
England  and  Ireland,  any  judge  sitting 
in  chambers,  or  the  Yice- Warden  of  the 
Stannaries  in  the  case  of  companies 
subject  to  his  jurisdiction,  may  by 
order  compel  an  immediate  inspection 
of  the  register." 
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swiNFEN  American  shoes  in  connection  with  their  trade  name,  "  The 
EADYJ.    ^j^Qerican  Shoe  Company." 

The  defendants  having  recently  opened  a  small  shop  in  Putney 
Bandall  name  of  **  The  London  American  Shoe  Company," 

Limited    which  was  Subsequently  changed  to  "  The  British  and  American 
BRiTisia  AND  Shoe  Company,"  the  plaintiffs  brought  this  action  to  restrain 
"^^Shoe^^   the  defendants  from  using  either  of  those  names,  or  any  other 
Company,   name  SO  nearly  resembling  the  name  of  "  The  American  Shoe 
Company"  as  to  represent  or  lead  to  the  belief  that  the 
defendants'  business  was  a  branch  of  or  connected  with  that 
of  the  plaintiffs. 

The  defendants  pleaded  (inter  alia)  that  the  plaintiffs,  having 
used  their  trade  name  apart  from  their  corporate  name,  were 
precluded  by  ss.  41,  42  of  the  Companies  Act,  1862,  from 
acquiring  any  right  to  the  protection  of  that  trade  name. 


Vernon  Smithy  K,C.,  and  Gatey,  for  the  plaintiffs.  Where  a 
statute  provides  a  specific  penalty  for  a  specific  offence,  the 
Court  cannot  add  an  additional  penalty :  Wright  v.  Horton,  (1) 
That  case  decided  that  the  omission  to  register  a  debenture 
under  s.  43  of  the  Companies  Act,  1862,  did  not  invalidate  the 
debenture.  In  the  same  way,  breaches  of  ss.  41,  42  subject 
the  plaintiffs  to  penalties,  but  do  not  deprive  them  of  their  right 
to  protection  of  their  trade  name:  Pearks,  Chins  ton  d  Tee, 
Limited  v.  Thompson,  Talmey  <f  Co.  (2) 

Micklem,  K.C.,  and  Wright  Taylor,  for  the  defendants. 
In  Pearks,  Gunston  d  Tee,  Limited  v.  Thompson,  Talmey  d  Co.  (2) 
the  plaintiffs  purchased  the  goodwill  and  trade  name  of 

Talmey  &  Co.,"  and  then  carried  on  the  business  in  that 
name  alone  in  contravention  of  ss.  41,  42.  It  was  held  that 
they  had  not  thereby  forfeited  their  right  to  protection  of  a 
trade  name  lawfully  acquired.  In  the  present  case  the  objec- 
tion goes  to  the  root  of  their  title.  The  name,  as  a  separate 
name,  has  been  acquired  by  unlawful  user,  and  the  Court 
will  not  protect  it :  Leather  Cloth  Co.  v.  American  Leather 
Cloth  Co.  (3) 

(1)  12  App.  Cas.  371.  (3)  (1863)  4  D.  J.  &  S.  137,  142; 

(2)  18  Kep.  Pat.  Cas.  185.  (1865)  11  H.  L.  C.  523. 
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The  plaintiffs  must  be  taken  to  have  acquired  their  trade  ^^^y^^ 
name  in  connection  with  their  corporate  name,  H.  E.  Eandall, 

Limited ;  in  which  case  there  can  be  no  possibiHty  of  confusion  v^v^ 

with  the  defendants'  name.  Bandall, 

Cur,  adv.  VUlt,  Limited* 

V. 

British  and 

May  14.  Swinfen  Eady  J.,  after  holding  that  the  plaintiffs  shob 
had  established  their  right  to  an  injunction  subject  to  the  above 
point  of  law,  continued : — The  question  remains  whether  the 
plaintiffs  are  precluded  from  obtaining  relief  by  any  breaches  of 
ss.  41  and  42  of  the  Companies  Act,  1862.  Shortly  after  the 
plaintiffs  commenced  using  the  name  *'The  American  Shoe 
Company,"  their  solicitor  pointed  out  to  them  the  obligations 
of  the  Companies  Act,  1862,  since  which  date  they  have  kept 
painted  up  at  all  their  places  of  business  their  corporate  name, 
"H.  E.  Eandall,  Limited."  One  day  last  year,  the  same 
solicitor,  when  in  their  shop,  happened  to  see  a  counter-check 
or  invoice  without  their  corporate  name  on  it,  and  he  drew 
their  attention  to  the  fact,  and  since  that  time  their  name, 

H.  E.  Eandall,  Limited,"  has  appeared  thereon.  Their 
corporate  name  has  not  usually  until  recently  appeared  on 
their  advertisements.  I  am  satisfied  that  the  omissions  have 
been  made  inadvertently.  The  question,  however,  is — Do  these 
omissions  preclude  their  right  in  this  action  to  an  injunction  ? 
Although  at  all  shops  of  "  The  American  Shoe  Company  "  the 
words  "H.  E.  Eandall,  Limited,  Proprietors,"  have  appeared 
conspicuously  over  the  door  for  a  considerable  time  past,  they 
do  not  appear  to  have  attracted  much  attention ;  and  many 
persons  were  unaware  that  the  plaintiffs  were  the  proprietors  of 
"  The  American  Shoe  Company."  The  argument  addressed  to 
me  was  that  if  the  plaintiffs  had  bought  an  old  business,  and 
carried  it  on  under  the  old  name  exactly  without  their  own, 
they  might  have  obtained  protection  for  it ;  but  as  the  plaintiffs 
did  not  purchase  an  existing  business,  but  by  their  exertions 
have  created  and  made  famous  the  name,  reputation  and 
business  of  "  The  American  Shoe  Company,"  the  latter  have 
been  unlawfully  acquired  and  are  not  entitled  to  protection.  I 
am  of  opinion  that  no  such  distinction  can  bs  established 
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Company. 


swiNFEN  between  a  business  bought  and  a  business  created  and  estab- 

EADY  J 

^^^^      lished.    The  Companies  Act,  1862,  ss.  41,  42,  imposes  certain 
'■^^      penalties  on  a  company  for  non-compliance  with  its  provi- 
Randall,    sions ;  but  the  additional  penalty  of  forfeiting  its  goodwill  ta 
Limited    q^^j  dishonest  person  who  chooses  to  steal  it  is  not  imposed 
British  and  by  the  statute. 

Shoe  In  my  opinion  the  present  case  is  governed  in  prin- 
ciple by  the  decision  of  the  House  of  Lords  in  Wright  v. 
Horton  (1),  and  in  this  respect  I  follow  the  recent  decision 
of  Farwell  J.  in  PearJcs,  Gunston  d  Tee,  Limited  v.  TkompsoUy 
Talmey  d  Co,  (2) 

Solicitors  :  Ellis,  Munday  d  Clarice  ;  Alfred  Syrette 

(1)  12  App.  Cas.  371.  (2)  18  Rep.  Pat.  Cas.  185. 

G.  R.  A. 
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FLEMING  V.  LOE. 
[1897   F.  1136.] 

Vendor  and  Purchaser — Voidahle  Contract — Assignment  of  Contract — Privity 
of  Contract —Money  had  and  received,  Action  for. 

A  vendor  having  assigned  the  benefit  of  his  contract  for  sale,  payments 
were  made,  as  under  the  contract,  by  the  purchaser  to  the  vendor's 
assignee.  Subsequently  to  those  payments  the  purchaser  refused  to 
complete  the  contract  on  the  ground  of  misrepresentation  by  the  vendor, 
and  the  assignee  then  brought  an  action  for  specific  performance,  making 
the  vendor  and  the  purchaser  defendants,  which  action  was  dismissed. 

A  counter-claim  by  the  purchaser  to  recover  the  payments  made  by  him 
to  the  plaintiff  was,  upon  the  facts,  dismissed  with  costs,  the  decision  of 
Cozens-Hardy  J.,  [1901]  2  Ch.  594,  being  reversed. 

Appeal  by  the  plaintiff  from  the  decision  of  Cozens- 
Hardy  J.  (1) 

Eve,  K.C.,  and  Martelli,  for  the  plaintiff,  referred  to  Aheraman 
Ironworks  v.  Wickens  (2)  and  Bagot  Pneumatic  Tyre  Co.  v. 
Clipper  Fneuviatic  Tyre  Co.  (3) 

UpjoliUy  K.C.y  and  D.  D.  Robertson ,  for  the  defendant 
Mackusick. 

The  Court  (Vanghan  Williams,  Eomer,  and  Stirling  L.JJ.) 
reversed  the  decision  of  Cozens-Hardy  J.,  and  dismissed  the 
defendant's  counter-claim  with  costs,  holding,  upon  the  facts, 
that  the  moneys  paid  to  the  plaintiff,  Loe's  assignee,  had  been 
duly  appropriated  by  him  to  the  purposes  for  which,  under  the 
contract,  they  were  paid  and  intendedjby  the  defendant,  and 
therefore  could  not  now  be  recovered  from  the  plaintiff. 

Solicitors :  Morten,  Cutler  d  Co,  ;  Last  dc  Sons, 

(1)  [1901]  2  Ch.  594.  (2)  (1868)  L.|R.  5jEq.  485;  4  Ch.  101. 

(3)  [1902]  1  Ch.  146. 

G.  I.  F.  C. 
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C.A.  I?^  r«  HOLLAND. 

1902  GKEGG  V,  HOLLAND. 

ifarc/i  17, 18,  ["1900   H.  3732.] 

24,  25 ; 

Ajpril  29.  Fraudulent  Conveyance — Voluntary  Settlement — Intention  to  defeat  or  delay 
Creditors — Inference  of  Intent — Protection  of  Creditors — Post-nuptial 
Settlement — Becital  of  Ante-nuptial  Parol  Agreement — Memorandum  or 
Note  "  in  writing — Parties — Estoppel —  Wife^s  Chose  in  Action — Hushand^s 
Interest  determinable  on  Banhruptcy — Bankruptcy  of  Settlor — Trustee  in 
Bankruptcy^  Title  of — Evidence — Admissibility  of  Becital — 13  Eliz.  c.  5 — 
Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4. 

By  a  post-nuptial  settlement  dated  in  1873,  to  whicli  the  testamentary 
guardians  of  the  wife,  then  an  infant,  were  parties,  after  a  recital  that 
previously  to  the  marriage  the  husband  agreed  to  make  such  settlement  of 
his  wife's  fortune  as  was  thereinafter  contained,  it  was  witnessed  that  the 
husband,  being  entitled  in  right  of  his  wife  to  a  reversionary  interest  in 
]3ersonalty,  subject  to  the  contingency  of  his  predeceasing  her  without 
reducing  it  into  possession,  covenanted  that  on  the  fund  falling  into 
possession  he  and  his  wife  would  assign  it  to  the  trustees  on  the  usual 
trusts  for  the  wife,  husband,  and  issue  of  the  marriage,  the  husband's  life 
interest  being  determinable  on  bankruptcy.  The  husband  was  not  indebted 
at  the  time,  nor  was  he  contemplating  embarking  in  trade.  In  1877  the 
wife  died.  In  1898  the  husband  was  adjudicated  bankrupt.  In  1899 
the  fund  fell  into  possession.    There  was  issue  of  the  marriage: — 

Held,  reversing  the  decision  of  Farwell  J.,  [1901]  2  Ch.  145,  that  the 
settlement  was  good  against  the  trustee  in  bankruptcy,  on  the  grounds 
(1.)  that  there  was  no  evidence  of  its  having  been  made  with  intent  to 
defeat  creditors  so  as  to  render  it  void  under  the  statute  13  Eliz.  c.  5, 
and  no  such  intent  ought,  in  the  circumstances,  to  be  inferred ;  and  (2.) 
that  the  deed  was  not  voluntary  but,  taken  as  a  whole,  constituted  such 
a  note  or  memorandum  of  the  recited  parol  ante-nuptial  contract  in 
consideration  of  marriage  as  satisfied  the  Statute  of  Frauds  (29  Car.  2, 
c.  3),  s.  4,  and  enabled  the  contract  to  be  enforced  both  against  the  settlor 
who  signed  it  and  against  his  trustee  in  bankruptcy,  the  recital  of  the 
contract  being  admissible  in  evidence  as  against  the  trustee  setting  up 
the  statute. 

But  whether  the  husband's  life  interest  passed  to  the  trustee  in 
bankruptcy,  qusere. 

In  re  Pearson,  (1876)  3  Ch.  D.  807,  overruled. 
Barkworth  v.  Young,  (1856)  4  Drew.  1,  approved. 

Appeal  from  Farwell  J.  (1) 

Under  the  will  of  Henry  Holland,  dated  April  26,  1871, 
(1)  [1901]  2  Ch.  145. 
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his  daughter,  Charlotte  Fanny  Holland,  then  an  infant,  on 
attaining  twenty-one  or  marrying,  was  entitled  in  remainder 
expectant  on  the  death  of  the  testator's  widov/  to  one-eighth 
share  of  the  proceeds  of  sale  of  his  residuary  real  and 
personal  estate.  The  testator  died  on  December  12,  1871. 
On  August  27,  1872,  Charlotte  Fanny  Holland  intermarried 
with  Dr.  Isidore  M.  Bourke.  On  February  8,  1873,  a  post- 
nuptial settlement  was  executed  by  deed  made  between  Isidore 
M.  Bourke  and  Charlotte  Fanny,  his  wife,  then  still  an  infant, 
of  the  first  part,  the  testator's  widow  and  the  three  executors 
and  trustees  of  his  will,  all  four  persons  being  the  testa- 
mentary guardians  of  Mrs.  Bourke,  of  the  second  part,  and 
the  three  trustees  of  the  settlement  of  the  third  part.  This 
deed  contained  the  following  recital :  "  And  whereas  the  said 
parties  hereto  of  the  first  part  intermarried  on  the  27th  day 
of  August,  1872,  and  previously  to  such  marriage  the  said 
Isidore  M.  Bourke  agreed  to  make  such  settlement  of  the 
fortune  of  his  said  wife  as  is  hereinafter  contained  "  ;  and  it 
was  witnessed  that  "  in  pursuance  of  such  agreement  and  in 
consideration  of  the  said  marriage  "  the  husband  thereby  for 
himself  and  his  wife,  "  and  with  the  approbation  of  the  said 
parties  hereto  of  the  second  part  as  such  guardians  as  afore- 
said," covenanted  with  the  trustees  of  the  settlement  that 
immediately  upon  the  share  and  interest  of  and  in  the  residuary 
estate  and  effects  of  the  said  Henry  Holland,  to  which  the 
husband  and  wife  or  the  husband  in  her  right  or  either  of  them 
then  were  or  was  or  thereafter  might  become  entitled,  becoming 
an  interest  in  possession,  the  husband  and  wife  or  the  survivor 
of  them,  and  all  other  necessary  parties,  if  any,  would  assign 
or  transfer  the  said  share  and  interest  to  such  trustees,  who 
were  to  stand  possessed  thereof  upon  trust  to  pay  the  income 
to  the  wife  for  life  for  her  separate  use  without  power  of  anti- 
cipation, and  after  her  death,  "  if  the  said  Isidore  M.  Bourke 
shall  survive  her  and  shall  not  be  outlawed  or  have  been  or 
become  a  bankrupt  ....  and  shall  not  have  assigned,  charged, 
or  incumbered,  or  attempted  or  affected  to  assign  or  incumber, 
the  said  dividends,  interest,  and  income  or  any  part  thereof,  or 
have  done  or  suffered  anything  whereby  the  same  or  any  part 


0.  A. 

1902 

Holland, 
In  re. 

Gregg 

V. 

Holland. 


362 


CHANCEEY  DIVISION. 


[1902] 


C.A. 

1902 

Holland, 
In  re. 

Gkegg 

V. 

Holland. 


thereof  would,  through  his  act  or  default  or  by  operation  or 
process  of  law  or  otherwise,  if  belonging  absolutely  to  him, 
have  become  vested  in  or  payable  to  some  other  person  or 
persons,  pay  the  same  dividends  and  income  to  the  said  Isidore 
M.  Bourke  during  his  life  or  until  he  shall  be  outlawed  or 
become  a  bankrupt,"  &c.  (repeating  the  above  v/ords),  and 
after  the  death  of  the  wife,  and  the  failure  or  determination  of 
the  trust  thereinbefore  declared  in  favour  of  the  husband,  in 
trust,  as  to  the  capital,  for  the  children  or  other  issue  of  the 
marriage  as  the  husband  and  wife  should  by  deed  appoint,  and, 
failing  such  joint  appointment,  as  the  survivor  should  by  deed 
or  will  appoint,  and  in  default  of  such  appointment,  in  trust  for 
the  children  of  the  marriage  who  being  sons  should  attain  the 
age  of  twenty-one  years,  or  being  daughters  should  attain  that 
age  or  marry  under  that  age  with  the  consent  of  their  guardians, 
in  equal  shares,  with  the  usual  hotchpot  clause. 

On  April  14,  1877,  the  wife,  who  had  attained  the  age  of 
twenty-three,  died  intestate,  leaving  her  husband  and  three 
sons  her  surviving.  The  joint  power  of  appointment  was  not 
exercised. 

On  October  25,  1897,  the  husband  appointed  two-thirds  of 
the  trust  funds  to  two  of  his  sons,  and  surrendered  to  them  his 
life  interest  in  those  two-thirds. 

On  March  1,  1898,  a  receiving  order  was  made  against  the 
husband,  and  on  March  18,  1898,  he  was  adjudicated  bankrupt, 
the  official  receiver  being  his  trustee. 

On  December  11,  1899,  the  testator's  widow  died,  and  the 
fund  fell  into  possession. 

This  was  an  originating  summons  taken  out  by  the  trustees 
of  the  will  of  Henry  Holland  against  the  present  trustees  of 
the  above  settlement  and  the  beneficiaries  claiming  thereunder, 
and  also  against  the  official  receiver  of  the  estate  of  the  bank- 
rupt, Isidore  M.  Bourke,  to  have  it  determined  who  were  the 
persons  entitled  to  Mrs.  Bourke's  share  of  the  testator's 
residuary  personal  estate. 

There  was  no  evidence  whatever  that  at  the  date  of  the  settle- 
ment Dr.  Bourke,  who  was  a  medical  man,  owed  any  debts  or 
contemplated  giving  up  his  profession  and  embarking  in  trade. 
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In  delivering  a  considered  judgment  Farwell  J.  held  (1)  that 
a'3  against  the  official  receiver  the  settlement  was  void  in  toto, 
and  that  on  his  taking  out  administration  to  Mrs.  Bourke's 
estate  he  would  be  entitled  to  the  fund  representing  her  share 
of  the  testator's  residuary  personal  estate. 

The  defendants,  the  trustees  of  the  settlement  and  the 
beneficiaries  thereunder,  appealed. 

The  appeal  was  heard  on  March  17,  18,  24,  and  25. 

Herbert  Beed,  and  A.  St.  John  Gierke,  for  the  trustees 

and  beneficiaries  claiming  under  the  settlement.  The  question 
is  whether  this  fund  is  to  be  deemed  to  have  been  the  hus- 
band's property.  If  so,  we  admit  he  could  not  settle  it  so  as 
to  defeat  his  creditors.  But  the  fund  was  not  his  property  :  it 
did  not  by  his  marriage  vest  in  him,  and  could  not  do  so 
unless  he  reduced  it  into  possession  during  the  coverture  ;  any 
assignment  he  made  before  reduction  into  possession  would 
have  been  invalid  against  the  wife.  She  could,  if  necessary, 
have  enforced  her  equity  to  a  settlement.  Then  what  was  the 
effect  of  this  settlement  ?  First,  it  is  said  that  the  settlement 
is  a  voluntary  settlement  by  the  husband,  and  therefore  void 
under  the  statute  13  Eliz.  c.  5,  as  being  intended  to  defeat  or 
delay  creditors.  But,  in  the  first  place,  this  settlement  is  not 
voluntary  at  all,  for  the  husband,  in  pursuance  of  an  agreement 
made  before  the  marriage,  and  in  consideration  of  which  the 
marriage  took  place,  covenanted  what  he  would  do  on  a  certain 
future  event ;  and  that  covenant  is  one  that  can  be  enforced 
notwithstanding  that  the  settlement  rests,  as  we  admit,  in 
fieri.  How,  then,  is  this  settlement  void  as  against  the 
husband's  creditors?  The  learned  judge  below  has  held,  on 
the  sole  authority  of  In  re  Fear  son  (2),  that,  although  the 
husband  was  not  at  the  date  of  the  settlement  engaged  in, 
or  contemplating  embarking  in,  any  hazardous  business,  and 
was  not  indebted,  yet  the  settlement  was  void  in  toto  as  against 
the  trustee  in  bankruptcy.  But  that  case  cannot  be  regarded 
as  one  of  general  application  and,  we  submit,  does  not  cover 
the  present  case.    In  that  case  the  settlement  was  a  purely 

(1)  [1901]  2  Ch.  145.  (2)  3  Cli.  D.  807. 
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voluntary  one  of  the  husband's  own  property,  not  the  wife's. 
A  distinction  has  always  been  drawn  betv/een  a  settlement  of 
a  husband's  own  property  so  as  to  go  over  on  his  bankruptcy, 
and  a  settlement  of  a  wife's  property  so  as  to  go  over  on  the 
same  event;  in  the  former  case  the  settlement  is  void  as 
against  the  husband's  creditors,  but  in  the  latter  it  is  good  : 
Higinbotham  v.  Holme,  (1)  So,  where  a  husband  has  received 
a  fortune  in  right  of  his  wife,  he  may  settle  it  with  a  defeasance 
clause  in  the  event  of  his  own  bankruptcy,  the  settlement  being 
regarded  as  that  of  her  property,  not  of  his  :  Macintosh  v. 
Fogose  (2) ;  Montefiore  v.  Behrens,  (3)  In  the  present  case, 
the  wife  did  not  repudiate  the  settlement  on  coming  of  age. 

[Cozens-Haedt  L.J.  There  was  no  occasion  for  her  then 
doing  anything  either  in  the  way  of  repudiation  or  confirmation, 
for  the  fund  was  not  in  possession.] 

The  husband,  by  covenanting  with  the  trustees  that  the 
fund,  when  it  fell  into  possession,  should  be  placed  in  their 
hands  in  trust  for  his  wife  and  children,  disabled  himself  from 
consenting  to  a  sale  by  the  wife  of  her  reversionary  interest 
under  Malins'  Act  (20  &  21  Vict.  c.  57).  hi  re  Pearson  (4)  is 
the  only  reported  case  which  has  gone  the  length  of  deciding 
that  the  mere  fact  of  a  settlement  containing  a  defeasance 
clause  such  as  we  have  here  avoids  the  entire  settlement ;  and 
it  is  contrary  to  the  numerous  cases,  all  collected  in  Macintosh 
v.  Fogose  (5) ,  which  shew  that  a  settlement  containing  such  a 
clause  may  be  void  only  in  part.  Assuming  the  settlement  is 
not  void  altogether,  we  submit  that  the  effect  of  the  husband's 
appointment  in  1897,  that  is,  before  his  bankruptcy,  was  to 
cause  a  defeasance  of  the  life  interest  he  had  then  become 
entitled  to,  and  so  to  divert  the  fund  from  his  trustee  in  bank- 
ruptcy :  In  re  Betmold  (6) ;  Brooke  v.  Fearson  (7) ;  Knight  v. 
Browne.  (8)  In  re  Fearson  (4)  was  cited  in  In  re  Detmold  (6), 
but  not  for  the  larger  proposition  that  the  entire  settlement 
was  void,  and  that  larger  question  was  not  in  fact  discussed. 

(1)  (1812)  19  Yes.  88, 92  ;  12  E.  K.        (4)  3  Ch.  D.  807. 
146.  (5)  [1895]  1  Ch.  505. 

(2)  [1895]  1  Ch.  505,  511-2.  (6)  (1889)  40  Ch.  D.  585. 

(3)  (1865)  L.  B.  1  Eq.  171.  (7)  (1859)  27  Beav.  181. 

(8)  (1861)  9  W.  E.  515. 


2  Ch. 


CHANCEKY  DIVISION. 


365 


If  In  re  Pearson  (1)  had  been  a  correct  decision,  the  settle- 
ment in  In  re  Brewer's  Settlement  (2)  would  similarly  have 
been  held  void  in  toto,  whereas  it  was  held  that  it  was  only 
void  as  regarded  the  Hmitation  of  the  settlor's  interest  until 
bankruptcy. 

[Vaughan  Williams  L.J.  The  question  we  have  to  consider 
in  the  present  case  is — Was  there  an  intention  to  delay, 
hinder,  or  defraud  creditors  "  within  the  statute  13  EHz.  c.  5  ?] 

Whether  there  is  an  "  intent "  to  defraud  is  the  main  con- 
sideration in  such  cases :  In  re  Tetleij  (3) ;  Thompson  v. 
Webster  (4) ;  Spirett  v.  Willows  (5) ;  Freeman  v.  Fope  (6)  ;  Ex 
parte  Mercer  (7) ;  In  re  Lane-Fox,  (8)  There  is  an  entire 
absence  of  any  evidence  here  that  the  husband  was  in  debt 
at  the  date  of  the  settlement,  so  as  to  support  an  inference  of 
"  intent  "  ;  nor  is  "  intent "  to  be  inferred  from  the  fact  that  the 
necessary  consequence  of  what  he  did  was  to  defeat  and  delay 
his  creditors.  The  latter  proposition,  though  supported  by  dicta 
of  eminent  judges,  was  characterised  by  Lord  Esher  M.K.  in 
Ex  parte  Mercer  (9)  as  "  monstrous."  We  submit,  therefore, 
that  the  case  does  not  fall  within  the  statute  13  Eliz.  c.  5. 

Then  the  next  question  is  one  arising  on  the  Statute  of 
Frauds  (29  Car.  2,  c.  3),  whether  the  recital  in  the  settlement 
is  good  evidence  of  an  ante-nuptial  agreement,  and  a  sufficient 

memorandum  thereof  in  writing"  to  satisfy  s.  4  of  that 
statute.    We  submit  that  it  is  :  Hodgson  v.  Hiotchenson.  (10) 

[Upjohn,  K.C.  From  the  record  of  that  case,  when  examined, 
it  appears  that  there  was  a  further  consideration  after  the 
marriage.] 

In  Godrington  v.  Lindsay  (11)  Lord  Selborne  held  that  such 
a  recital  was  good  evidence  of  an  ante-nuptial  contract  binding 
on  the  husband  and  on  the  other  parties  to  the  deed  that  con- 
tained the  recital.  And  the  same  doctrine  was  appHed  by 
Buckley  J.  in  Buckland  v.  Buckland,  (12)    The  settlement 

(1)  3  Ch.  D.  807.  (7)  (1886)  17  Q.  B.  D.  290. 

(2)  [1896]  2  Ch.  503.  (8)  [1900]  2  Q.  B.  508. 

(3)  (1896)  3  Manson,  226.  (9)  17  Q.  B.  D.  298. 

(4)  (1859)  4  Drew.  628.  (10)  (1712)  5  Yin.  Abr.  522,  pi.  34. 

(5)  (1864)  3  D.  J.  &  S.  293.  (11)  (1872)  L.  E.  8  Ch.  578,  588. 

(6)  (1870)  L.  R.  5  Ch.  538.  (12)  [1900]  2  Ch.  534. 
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having  been  for  value  given  by  the  wife,  namely,  the  conside- 
ration of  marriage,  and  she  having  certainly  no  intention  of 
conniving  with  her  husband  to  defraud  creditors,  it  is  really 
immaterial  whether  the  recital  that  there  had  been  an  ante- 
nuptial agreement  was  true  or  not :  Kevan  v.  Crawford.  (1) 
The  husband,  having  executed  a  deed  containing  an  express 
declaration  or  recital  of  an  ante-nuptial  agreement,  would 
himself  be  estopped  from  denying  the  settlement,  and  his 
trustee  in  bankruptcy  is  equally  bound  by  estoppel,  since  he 
cannot  assert  any  higher  right  than  the  bankrupt  himself  had  : 
Harris  v.  Truman.  (2)  The  burden  of  proof  that  this  settle- 
ment is  voluntary  and  not  made  for  valuable  consideration 
rests  upon  those  who  set  up  that  contention,  and  not  upon  the 
beneficiaries  who  are  resisting  it. 

UpjohUy  K.C.,  and  Alfred  Adams,  for  the  official  receiver. 

[Vaughan  Williams  L.J.  We  wish  you  to  deal,  first  of  all, 
with  l7i  re  Pearson.  (3)] 

If  the  present  case  falls  within  that  authority,  it  is  unneces- 
sary to  discuss  the  effect  of  the  recital,  because  the  settlement 
is  void  in  toto.  Apart  from  that  authority,  it  is  of  the  utmost 
importance  to  establish  that  a  settlement,  whether  by  an 
assignment  or  a  covenant  to  assign,  and  whether  made  on 
marriage  or  not,  cannot  be  rendered  valid  as  against  the 
settlor's  trustee  in  bankruptcy  by  the  mere  insertion  of  a 
recital. 

[Vaughan  Williams  L.J.  The  question  is  whether,  there 
being  no  evidence  of  intention  m  fact  at  the  date  of  this 
settlement  to  defeat  or  delay  creditors,  the  decision  in  In  re 
Fearson  (3) — in  which  case  also  there  was  no  such  intention  at 
the  time — was  right  or  not.  That  is  a  crucial  question  going 
to  the  whole  matter.] 

The  ground  of  that  decision  was  this,  that  it  is  fraudulent 
for  a  man  so  to  deaj  with  his  property  as  to  disappoint  the 
just  claims  of  his  creditors.  He  cannot  say,  "  I  may  become 
bankrupt,  and  therefore  I  will  settle  my  property  in  such  a 
way  that  my  creditors  will  not  be  able  to  touch  it."    If  he 

(1)  (1877)  6  Ch.  D.  29,  38-9.  (2)  (1882)  9  Q.  B.  D.  264:. 

(3)  3  Ch.  D.  807. 
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does  so  settle  it,  whether  by  assignment  or  covenant,  that 
itself  shews  the  intent:  it  is  done  "for  the  purpose"  of 
delaying  creditors  within  the  meaning  of  the  statute.  To 
render  a  voluntary  settlement  void  under  the  statute,  it  is  not 
necessary  to  shew  that  the  settlor  contemplated  becoming 
actually  indebted :  it  is  sufficient  if  he  contemplated  the 
possibility  of  bankruptcy  or  insolvency  :  Machay  v.  Douglas.  (1) 

The  decision  in  In  re  Pearson  (2)  is  now  over  twenty-five 
years  old,  and  has  never  been  questioned ;  and  it  was  treated 
as  good  law  by  North  J.  in  In  re  Detmold.  (3)  That  latter 
case  was  one  of  a  marriage  settlement ;  and  so  also  was 
Higinhotham  v.  Holme.  (4)  You  require  a  stronger  case  to 
shew  that  a  settlement  made  before  and  in  consideration  of 
marriage  was  made  with  intent  to  defeat  creditors,  than  where 
a  settlement  is  a  voluntary  settlement  made  after  marriage. 
The  proviso  in  this  voluntary  settlement  for  cesser  of  the 
settlor's  life  interest  on  bankruptcy  is  enough  to  lead  to  the 
inference  of  an  intent  to  defeat  creditors.  One  of  the  first 
cases  shewing  that  an  ante-nuptial  settlement  may  be  void  as 
against  creditors  is  Golomhine  v.  Penhall.  (5) 

[Cozens-Hakdy  L.J.  Why  should  the  insertion  of  a  cesser 
clause  in  the  case  of  the  husband's  life  interest  make  void  so 
much  of  the  settlement  as  would  otherwise  be  good  ?] 

Because  the  object  and  intent  of  the  entire  settlement  are  to 
defeat  creditors.  The  authorities  all  make  a  distinction  be- 
tween a  settlement  made  before  and  in  consideration  of  marriage 
and  a  purely  voluntary  settlement.  An  ante-nuptial  settlement 
involves  the  consideration  of  marriage,  but  under  a  post-nuptial 
settlement  the  wife  and  children  are  mere  volunteers. 

In  In  re  Detmold  (8)  the  question  whether  the  settlement 
was  void  in  toto  was  not  discussed. 

[Cozens-Haedy  L.J.  The  only  question  raised  by  the 
summons  in  In  re  Detmold  (3)  was  whether  the  cesser  clause 
on  the  husband's  life  interest  was  void.  It  was  unnecessary, 
therefore,  to  discuss  the  larger  question.] 
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(1)  (1872)  L.  K.  14  Eq.  106.  (3)  40  Ch.  D.  585. 

(2)  3  Ch.  D.  807.  (4)  19  Ves.  88 ;  12  E.  E.  14G. 

(5)  (1853)  1  Sm.  &  Giff.  228. 
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In  In  re  Brewer's  Settlement  (1),  In  re  Detmold  (2)  was 
cited,  but  not  Li  re  Pearson.  (3) 

[Cozens-Haedy  L.J.  There,  again,  the  question  raised  by 
the  summons  was  only  as  to  the  effect  of  the  cesser  clause  on 
the  life  interest,  and  not  as  to  the  validity  of  the  whole 
settlement.] 

In  Macintosh  v.  Pogose  (4)  the  wife,  having  separate  property, 
was  married  after  the  Married  Women's  Property  Act,  1882, 
so  that  the  property  settled  was  hers  and  not  her  husband's, 
and  it  was  held  that  the  settlement  was  valid  as  against  his 
trustee  in  bankruptcy  as  having  been  made  in  good  faith  and 
for  valuable  consideration ;  the  present  question  therefore  did 
not  arise. 

As  to  Ex  parte  Mercer  (5),  that  case  went  entirely  upon  the 
facts.  (6)  Notwithstanding  the  recital,  this  deed  is  a  voluntary 
deed :  it  rests  in  fieri  and  does  not  pass  the  fund :  it  is 
merely  a  covenant  to  do  something  in  the  future,  and  the 
Court  will  not  enforce  it  at  the  instance  of  volunteers  :  Ellison 
V.  Ellison,  (7)  Therefore  the  only  right  of  the  trustees  and 
beneficiaries  is  to  come  in  and  prove  in  the  bankruptcy.  If  a 
trustee  in  bankruptcy  is  bound  by  a  recital  of  this  kind,  it 
opens  the  door  to  any  bankrupt  settlor  to  evade  s.  47  of  the 
Bankruptcy  Act,  1883,  altogether  :  Battershee  v.  Farrington.  (8) 

[Vaughan  Williams  L.J.  The  first  sentences  of  Sir 
Thomas  Plumer's  judgment  in  that  case  are  against  you,  for 
he  says  that  a  voluntary  conveyance  by  a  person  not  indebted 
at  the  date  of  the  deed  is  clearly  good  against  future  creditors.] 

We  are  relying  now  upon  that  part  of  the  judgment  in 
which  he  says  it  is  difficult  to  maintain  that  a  recital  in  a 
post-nuptial  settlement  of  ante-nuptial  articles,  of  the  existence 
of  which  there  is  no  distinct  proof,  is  binding  on  creditors. 

The  question  whether  the  settlement  was  voluntary  must 
be  considered  with  reference  to  the  state  of  things  existing 
immediately  before  it  was  executed.    If  consideration  was 

(1)  [1896]  2  Ch.  503,  (6)  17  Q.  B.  P.  299. 

(2)  40  Ch.  D.  585.  (7)  (1802)  6  Yes.  656 ;  6  E.  R.  19. 

(3)  3  Ch.  D.  807.  (8)  (1818)  1  Swans.  106, 113;  18 

(4)  [1895]  1  Ch.  505.  R.  R.  32. 

(5)  17  Q.  B.  D.  290. 
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given  for  it,  of  course  it  was  not  voluntary.    If  there  wsls  an      C.  A. 
ante-nuptial  agreement,  it  is  not  suggested  that  there  was  any  .1902 
memorandum  of  it  before  the  deed  was  executed.    If  there  Holland, 
was  an  ante-nuptial  agreement  which  could  not  be  enforced 
by  reason  of  there  being  no  memorandum  of  it  in  writing,  the  ^. 
execution  of  a  deed  in  pursuance  of  it  was  voluntary.    A  Holland. 
memorandum  of  the  agreement  after  the  marriage  is  of  no 
avail;  and  if  such  a  memorandum  could  be  sufficient,  the 
recital  in  this  deed  does  not  satisfy  the  requirements  of  the 
Statute  of  Frauds,  for  it  does  not  state  the  nature  of  the 
agreement,  the  names  of  the  parties,  or  the  consideration : 
Sptirgeon  v.  Collier  (1) ;   Warden  v.  Joiies  (2) ;  Bandall  v. 
Morgan  (3) ;  Trowell  v.  Shenton  (4) ;  Sugden  on  Powers, 
8th  ed.  pp.  647  et  seq.    If  in  Dundas  v.  Dutens  (5)  Lord 
Thurlow  did  really  decide  that  the  recital  of  ante-nuptial 
agreement  in  a  post-nuptial  settlement  is  sufficient  to  satisfy 
the  Statute  of  Frauds,  this  is  contrary  to  all  the  other  decisions 
on  the  point. 

Shaw  V.  Jaheman  (6)  does  not  apply  to  a  case  Hke  the 
present,  since  in  that  case  there  were  written  articles  before 
marriage.  The  authorities  upon  the  question  whether  a 
settlement,  after  marriage,  reciting  a  parol  agreement  before 
marriage,  is  binding  against  creditors  of  the  settlor,  are,  as 
Farwell  J.  pointed  out,  conflicting,  there  being  dicta  both  ways. 
Those  dicta  all  relate  back  to  Hodgson  v.  Hutchenson  (7),  the 
report  of  which  is  not  quite  intelligible.  There  appears  to  have 
been  no  agreement  before  marriage  at  all,  nor  indeed  after 
marriage :  there  was  nothing  more  than  a  "  proposal "  or  offer 
by  a  letter  written  after  the  marriage.  The  case  is  no  authority 
upon  the  point  whether  an  agreement  which  at  the  date  of  the 
marriage  is  in  parol  only  becomes  enforceable  by  reason  of  its 
being  reduced  into  writing  after  the  marriage.  The  various 
dicta  are  to  be  found  in  Montacute  v.  Maxwell  (8) ;  Taylor  v. 

(1)  (1758)  1  Eden,  55,  61.  (6)  (1803)  4  East,  201. 

(2)  (1857)  2  De  a.  &  J.  76,  85.  (7)  5  Vin.  Abr.  522,  pi.  34. 

(3)  (1805)  12  Ves.  67 ;  8  E.  E.  289.  (8)  (1719)  5  Vin.  Abr.  522,  pi.  36  ; 

(4)  (1878)  8  Ch.  D.  318.  1  Eq.  C.  Ab.  19,  pi.  4;  1  Str.  236; 

(5)  (1790)  1  Ves.  Jr.  196 ;  2  Cox,  1  P.  Wms.  618. 
235;  IE.  B.  112. 
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Beech  (1) ;  Dundas  v.  Dutens  (2)  ;  Sjpurgeoii  v.  Collier  (3) ; 
Bandall  v.  Morgan  (4) ;  Warden  v.  Jones  (5) ;  De  Beil  v.  Thom- 
son (6) ;  Lassence  v.  Tierney  (7) ;  Surcome  v.  Finniger  (8) ; 
Q>nd  BarJctvorth  v.  Young  (9),  the  judgment  of  Kindersley  V.-C. 
in  which  case  is  criticised  and  disapproved  of  by  Farwell  J.  in 
the  present  case.  The  deduction  from  these  authorities  seems 
to  be  that  a  parol  agreement  before  marriage,  followed  by 
m-arriage  alone,  does  not  satisfy  the  Statute  of  Frauds,  there 
being  no  part  performance  independently  of  the  marriage. 

[Vaughan  Williams  L.J.  referred  to  Gookes  v.  Mascall  (10), 
Bird  V.  Blosse  (11),  and  Moore  v.  Hart.  (12)] 

We  submit,  therefore,  that  this  settlement  does  not  satisfy 
the  statute.  The  official  receiver  is  not  bound  by  any  estoppel. 
It  would  be  dangerous  to  hold  that  a  deed  with  such  a  recital 
as  this,  signed  by  a  debtor,  should  be  an  estoppel  as  against  his 
creditors.  We  submit  that  the  official  receiver,  as  representing 
the  creditors,  is  entitled  to  all  the  rights  of  the  creditors  under 
the  statute  of  Elizabeth.  It  is  now  settled  that  a  recital 
creates  no  estoppel :  Omoard  Building  Society  v.  Smithson.  (13) 
The  doctrine  of  a  wife's  equity  to  a  settlement  does  not  apply 
here,  because  Mrs.  Bourke  died  before  the  property  came  into 
possession.  In  any  event,  the  official  receiver  must  be  entitled 
to  Dr.  Bourke's  life  interest. 

IV.  H.  Cozens-Hardy,  for  the  trustees  of  the  will. 

A,  St.  John  ClerJcCj  in  reply.  In 7'e  Pearson  {14:) ^  upon  which 
Farwell  decided  the  present  case,  stands  alone,  and  is  incon- 
sistent with  Montefiore  v.  Behrens.  (15)  In  May  on  Voluntary 
Settlements,  2nd  ed.  p.  68,  it  is  pointed  out  that  the  decision 
in  In  re  Pearson  (14)  proceeded  on  the  ground  that  the  settle  - 
ment was  in  reality  a  sham,  by  reserving  to  the  settlor  the  first 


(1)  (1749)  1  Yes.  Sen.  297. 

(2)  1  Yes.  Jr.  196;  2  Cox,  235; 
1  R.  R.  112. 

(3)  1  Eden,  55,  57,  62,  n. 

(4)  12  Yes.  67,  74;  8  R.  R.  289. 

(5)  2  De  G.  &  J.  76. 

(6)  (1841)  3  Beav.  469;  note  to 
IJammersIey  v.  De  Biel,  (1845)  12 
CI.  &  F.  45,  61,  n. 

(7)  (1849)  1  Mac.  &  G.  551,571-2. 


(8)  (1853)  3  D.  M.  &  G.  571. 

(9)  4  Drew.  1. 

(10)  (1690)  1  Eq.  C.  Ab.  22-3, 
pi.  18;  2  Yern.  200,  201. 

(11)  (1683)  1  Eq.  C.  Ab.  22,  pi.  16 ; 
2  Yent.  361. 

(12)  (1683)  1  Yern.  201. 

(13)  [1893]  1  Ch.  1. 

(14)  3Cli.  D.  807. 

(15)  L.  R.  1  Eq.  171. 
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life  interest,  determinable  on  bankruptcy  ;  whereas,  if  the  trusts 
had  been  solely  or  primarily  for  the  benefit  of  his  wife  and 
children,  as  the  husband  was  not  then  contemplating  going 
into  trade,  the  settlement  would  probably  have  been  considered 
valid.  In  the  present  case  the  primary  object  was  clearly  to 
make  provision  for  the  wife  and  children,  the  wife  taking  the 
first  life  interest. 

The  cases  cited  on  the  other  side  were  cases  in  which  the 
rights  of  creditors  were  concerned,  not  the  rights  of  cestuis  que 
trust  coming  to  enforce  a  settlement  against  the  settlor. 

BarJcwortJi  v.  Young  (1)  shews  the  efficacy  of  a  written 
memorandum  subsequent  to  the  marriage  to  establish  a  parol 
contract  made  prior  to  and  in  consideration  of  the  marriage ; 
and  there  is  no  authority  the  other  way. 

Cur,  adv,  vult, 

April  29.  Vaughan  Williams  L.J.  (after  stating  the  facts). 
The  fund  is  claimed  by  the  trustees  and  beneficiaries  under  the 
settlement  of  February  8,  1873,  and  their  claim  is  resisted  by 
the  official  receiver  as  trustee  of  Isidore  M.  Bourke. 

It  is  conceded  by  the  learned  counsel  for  the  trustees  and 
beneficiaries  that  the  settlement  rests  in  fieri,  and  cannot  be 
enforced  unless  it  can  be  supported  by  the  consideration  of 
marriage,  and  he  relies  on  the  recital  of  an  ante-nuptial 
contract. 

Now,  as  I  understand,  the  official  receiver  shapes  his  case  in 
two  ways.  First,  he  says  that  the  covenant  is  void  as  being  a 
fraudulent  conveyance  or  ahenation  within  the  statute  13  Eliz. 
c.  5.  Secondly,  he  says  that,  even  assuming  that  the  settle- 
ment is  not  fraudulent  within  the  statute,  yet  the  settlement  is  a 
voluntary  settlement  resting  in  fieri,  of  which  a  Court  of  Equity 
would  not  grant  specific  performance ;  and  that,  therefore,  the 
only  right  of  the  trustees  and  beneficiaries  under  the  marriage 
settlement  is  to  come  in  and  prove  with  the  other  creditors. 

Now,  as  to  the  first  point,  Farwell  J.  has  decided,  on  the 
authority  of  the  case  of  In  re  Fear  son  (2),  that,  having  regard 
to  the  fact  that  Dr.  Bourke  was,  at  the  date  of  the  execution 

(1)  4  Drew.  1.  (2)  3  Ch.  D.  807. 
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of  the  post-nuptial  settlement,  entitled  jure  mariti  to  the 
property  the  subject  of  the  settlement,  the  fact  that  the  settle- 
ment contains  a  clause  providing  that  his  beneficial  interest 
should  continue  until  he  should  become  a  bankrupt,  or  assign, 
or  attempt  or  affect  to  assign,  is  conclusive  to  make  the 
settlement  fraudulent  within  the  statute  of  Elizabeth. 

I  agree  that  this  is  the  effect  of  the  decision  in  the  case  of 
In  re  Pearson  (1),  and  the  Court's  decision  bound  Farwell  J. ; 
but  the  decision  does  not  bind  us,  and  I  shall  therefore  consider 
whether  or  not  it  was  right.  I  do  not  think  that  the  decision 
in  In  re  Pearson  (1)  is  right.  I  think  that  in  each  case  you 
must  look  at  the  whole  of  the  circumstances  surrounding  the 
execution  of  the  conveyance,  and  then  ask  yourself  the  question 
whether  the  conveyance  was  in  fact  executed  with  the  intent 
to  defeat  and  delay  creditors  :  Ex  parte  Mercer.  (2)  In  my 
judgment,  in  the  present  case  one  ought  not,  on  the  evidence 
before  us  (even  excluding  the  recital  of  the  ante-nuptial 
promise),  to  find  such  intent. 

The  property  the  subject  of  the  settlement  had  been  rever- 
sionary property  in  the  right  of  the  wife,  and  only  came  to  the 
husband  in  her  right.  Under  these  circumstances  it  was  right 
and  proper  that  the  husband  should  make  some  settlement, 
and  the  settlement  which  he  in  fact  did  make  seems  to  me  to 
have  been  a  right  and  proper  settlement  for  the  husband  to 
make  of  property  coming  to  him  in  the  right  of  his  wife,  pro- 
vided only  he  was  not,  at  the  time  of  the  execution  of  the 
settlement,  unable  to  pay  his  creditors,  or  contemplating 
entering  upon  or  continuing  in  a  business  of  such  a  speculative 
nature  as  to  be  likely  to  land  him  in  financial  embarrassments. 

In  the  present  case  the  settlement  gives  to  the  wife  a  first 
life  interest,  and  then  to  the  husband,  if  he  survives  the  wife, 
but  not  otherwise,  a  life  interest  until  he  should  become 
bankrupt,  or  should  assign  or  incumber,  or  attempt  to  assign 
or  incumber,  his  life  interest ;  and  after  the  failure  and  deter- 
mination of  the  trusts  declared  in  favour  of  the  husband  the 
trustees  were  to  stand  possessed  of  the  trust  premises  in  trust 
for  the  children  as  the  parents  or  their  survivor  might  appoint. 
(1)  3  Ch.  D.  807.  (2)  17  Q.  B.  D.  290. 
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I  cannot  draw  the  inference  that  this  settlement  was  fraudu- 
lent, or  made  with  intent  to  defeat  or  delay  creditors,  in  the 
absence  of  evidence  of  either  indebtedness  by  the  husband  at 
the  date  of  the  settlement,  or  of  an  intention  by  the  husband 
at  the  date  of  the  settlement  to  enter  upon  a  speculative 
business  likely  to  result  in  insolvency. 

There  is  no  such  evidence,  and  I  have  no  reason  to  doubt 
but  that,  as  a  fact,  the  husband  had  no  intention  of  defeating 
or  delaying  creditors,  but  only  intended  to  reserve  to  himself, 
out  of  the  property  coming  to  him  in  the  right  of  his  wife, 
such  an  interest  as  after  her  death  he  could  receive  without 
prejudice  to  the  welfare  of  her  children  :  as  long  as  he  could  so 
receive  it  he  was  to  do  so,  but  no  longer.  Suppose  that  the 
husband,  being  perfectly  solvent  and  not  contemplating  a 
speculative  business,  had  settled  the  whole  of  his  property 
coming  to  him  in  the  right  of  his  wife  on  his  wife  for  life,  and 
after  her  death  in  trust  for  her  children — would  it  have  been 
possible  to  have  drawn  the  inference  that  such  a  settlement 
was  intended  to  defeat  and  delay  creditors  ?  If  not,  why  is 
one  to  infer  fraud  because  the  husband  gives  himself  a  life 
interest  so  long  as  he  can  receive  the  income  of  the  money 
coming  to  him  in  right  of  the  mother  without  prejudice  to  the 
welfare  of  her  children  ?    I  decline  to. draw  any  such  inference. 

The  case  of  Montefiore  v.  Behrens  (1),  although  it  differs 
from  the  present  case  in  that  the  wife's  property  was  in  pos- 
session and  not  in  reversion,  is  yet  an  authority  that  the 
settlement  by  the  husband  of  property  coming  to  him  in  right 
of  his  wife  is  not  made  fraudulent  by  a  clause  making  the 
husband's  life  estate  thereunder  determinable  on  his  bankruptcy. 

It  seems  to  me  that  the  case  of  Middlecome  v.  Marlow  (2) 
goes  far  to  shew  that,  in  the  opinion  of  Lord  Hardwicke,  a 
post-nuptial  settlement  by  a  husband  of  property  coming  to 
him  in  right  of  his  wife  is  prima  facie  good,  where  there  is  no 
proof  of  his  being  indebted  at  the  time  and  it  is  upon  such 
consideration  as  to  prevail  against  creditors;  and  it  is  to  be 
observed  that  the  settlement  was  held  not  to  be  fraudulent 
within  the  meaning  of  13  Eliz.,  although  it  contained  a  proviso 
(1)  L.  K.  1  Eq.  171 ;  35  Beav.  95.  (2)  (1742)  2  Atk.  519. 
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C.A.      empowering  the  trustee  to  lend  a  part  or  the  whole  to  the 
1902      husband.     The  trustee  lent  the  husband  the  whole,  and 
Holland,   fourteen  months  afterwards  the  husband  became  a  bankrupt. 
In  re.      rpj^^  trustee  then  filed  his  bill  to  be  admitted  a  creditor.  Lord 
Hardwicke  decreed  that  he  should  come  in  as  a  creditor  under 
the  commission  for  the  money  he  paid  to  the  husband.    If  the 
wSSTj.  money  settled  had  not  come  to  the  husband  in  the  right  of  his 
wife,  I  cannot  but  think  that  the  decision  would  have  been 
different.    Lord  Hardwicke  distinctly  founds  his  decision  on 
the  money  having  come  to  the  husband  in  right  of  his  wife, 
and  on  the  deed  doing  no  more  than  the  Court  would  have 
done  in  a  case  where  the  husband  had  no  estate  of  his  own 
to  settle. 

Now,  as  to  the  other  point — namely,  as  to  the  Statute  of 
Frauds — and  the  effect,  if  any,  of  the  recital  in  the  deed  of  the 
ante-nuptial  contract.  The  recital  runs  thus  :  "  And  whereas 
the  said  parties  hereto  of  the  first  part  intermarried  on  the 
27th  day  of  August,  1872,  and  previously  to  such  marriage  the 
said  Isidore  M.  Bourke  agreed  to  make  such  settlement  of 
the  fortune  of  his  said  wife  as  is  hereinafter  contained."  I 
propose,  as  there  seems  to  be  some  little  conflict  in  the 
authorities,  or  rather  the  dicta,  to  examine  the  reason  of  the 
matter.  It  will  be  observed  that  the  husband  and — the  wife  still 
being  an  infant — the  mother  of  the  infant  and  the  other  three 
guardians  of  the  infant,  those  three  being  also  the  trustees  and 
executors  of  the  father's  will,  are  all  parties  to  the  settlement. 

The  recital  in  the  deed  of  the  ante-nuptial  contract,  it  is 
true,  only  recites  the  ante-nuptial  agreement,  and  does  not  in 
terms  state  who  were  the  parties  to  the  agreement,  but  I  think 
that  it  means,  upon  a  reasonable  construction,  an  agreement 
with  Miss  Holland  and  her  guardians :  see  Godrington  v. 
Lindsay.  (1)  Now,  if  this  is  the  parol  agreement  recited,  the 
recital,  if  contained  in  a  writing  outside  the  deed  of  settlement, 
would  be  a  sufficient  writing  to  satisfy  the  4th  section  of  the 
Statute  of  Frauds  ;  but  it  is  said  that  the  recital  in  the  settle- 
ment is  not  enough  to  satisfy  the  statute.  I  confess  I  cannot 
understand  this. 

(1)  L.  R.  8  Ch.  578. 
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The  recital  is  not  the  agreement  to  settle  :  it  is  evidence  of  c.  A. 
a  fact,  and  that  fact  is  an  agreement  made  antecedently  to  the  1902 
marriage.  Suppose  the  settlement  had  contained  no  recital,  Holland 
and  the  trustees  had  brought  an  action  for  specific  perform- 
ance, and  had  alleged  that  the  agreement,  to  enforce  which 
they  were  bringing  their  action,  was  an  agreement  made  in 
pursuance  of  an  antecedent  agreement,  it  would  have  been  wmSm^^L.j. 
sufficient  if  the  plaintiff  had  produced  at  the  trial  a  memo- 
randum  in  writing  of  the  contract  signed  by  the  party  to  be 
charged  therewith,  though  none  existed  at  the  time  of  making 
the  contract,  provided  only  it  must  have  been  a  memorandum 
signed  before  the  commencement  of  the  action.  The  Statute  of 
Frauds  does  not  deal  with  the  validity  of  the  agreement :  Maddi- 
son  V.  AldersoJi  (1)  ;  it  deals  only  with  the  evidence  to  prove 
the  agreement,  the  statute  requiring  that  the  agreement  shall 
be  evidenced  by  a  writing  signed  by  the  party  thereto  against 
whom  the  action  is  sought  to  be  enforced.  There  is  no  differ- 
ence, so  far  as  I  know,  between  an  agreement  in  consideration 
of  marriage  and  any  other  agreement  within  the  4th  section  of 
the  Statute  of  Frauds.  It  cannot  be  doubted  but  that  if  there 
were  a  parol  agreement  to  answer  the  debt,  default,  or  mis- 
carriage of  another,  and  an  action  were  brought  on  such 
agreement,  and  the  plaintiff  produced  a  memorandum  of  the 
agreement  signed  by  the  defendant  Just  before  action  brought, 
the  plaintiff  would  succeed. 

Upon  the  reason  of  the  thing,  I  think  the  recital  gets  over 
any  objection  based  on  the  Statute  of  Frauds;  and  I  do  not 
conceive  that  we  can  give  any  effect  to  the  argument  that  it 
would  be  to  open  a  door  to  frauds  on  creditors  to  give  this 
effect  to  a  recital  of  an  ante-nuptial  agreement.  No  doubt, 
the  fact  that  the  agreement  is  first  mentioned  in  a  recital  in  a 
post-nuptial  agreement  is  an  element  to  be  taken  into  con- 
sideration in  considering  whether  the  deed  is  fraudulent,  and, 
coupled  with  other  circumstances,  it  may  prove  the  fraud ;  but 
this,  to  my  mind,  does  not  touch  the  question  on  the  Statute 
of  Frauds. 

In  my  judgment,  the  Court  ought  not  to  say  that  a  post- 
(1)  (1883)  8  App.  Cas.  467. 
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Holland,  agreement  having  been  made  for  a  good  consideration  before 

In  re.  j.-^^  marriage  and  in  consideration  of  the  marriage  ;  and  this,  in 

CrREGGt 

my  opinion,  is  the  case  here,  the  only  difficulty  being  on  the 
question  whether  the  agreement  acknowledged  by  the  recital 
wmSsS.j.  sufficiently  indicates  the  parties  to  the  agreement,  which, 
however,  I  think  it  does. 

Having  thus  dealt  with  the  question  apart  from  authority,  I 
will  now  deal  with  the  authorities.  Farwell  J.  calls  attention 
in  his  judgment  to  three  cases  which,  in  his  opinion,  shew  that 
the  decision  of  Kindersley  V.-C.  in  BarJcworth  v.  Young  (1) — 
which  is  a  direct  authority  that  a  memorandum,  though  written 
after  the  marriage,  stating  an  ante-nuptial  oral  agreement,  is  a 
sufficient  memorandum  within  s.  4  of  the  Statute  of  Frauds — 
.cannot  be  supported.  The  three  cases  to  which  the  learned 
judge  refers  are  Spurgeon  v.  Collier  (2),  Warden  v.  Jones  (3), 
;and  Trowell  v.  Shenton,  (4) 

Now,  with  regard  to  the  case  of  Spurgeon  v.  Collier  (2),  the 
"Lord  Keeper  Northington  came  to  the  conclusion  that  the 
proof  of  a  parol  promise  before  marriage  failed,  and  the  opinion 
expressed  by  the  Lord  Keeper  that,  even  if  such  promise  had 
been  proved  to  have  existed,  it  would  not  have  supported  a 
J  settlement  made  after  marriage,  was  not  necessary  for  the 

decision  of  the  case.  The  case  had  nothing  to  do  with 
creditors,  the  plaintiff  not  claiming  through  Collier  but  against 
him ;  and  the  question  was  whether  the  rights  of  the  plaintiff 
against  Collier  in  respect  of  the  Hillingdon  estate  were  to  be 
defeated  by  an  alleged  purchase  for  value  by  some  defendants 
named  Alston  to  whom  Collier  purported  to  convey  in  con- 
sideration of  marriage.  There  was  no  recital  of  an  ante-nuptial 
agreement,  and  the  Court  held  that  the  attempted  proof  of  an 
ante-nuptial  agreement  failed  in  fact,  and  consequently  that 
the  deed  was  voluntary.  The  recital  would  not  even  have  been 
evidence  against  the  plaintiff. 

Next  comes  the  case  of  Warden  v.  Jones,  (3)  That  case 
does  not  seem  to  me  to  be  an  authority  for  the  general  pro- 

(1)  4  Drew.  1.  (3)  2  De  G.  &  J.  76. 

(2)  1  Eden,  55.  (4)  8  Ch.  D.  318. 
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position  that  a  post-nuptial  settlement,  reciting  that  it  was  C.A. 
made  in  pursuance  of  an  ante-nuptial  agreement,  cannot  be  1902 
good.    In  the  first  place,  in  Warden  v.  Jones  (1)  there  was  no  Holland 
recital  of  such  an  ante-nuptial  agreement ;  and  although  Lord 
Cranworth  may  have  expressed  the  opinion  that,  assuming  the 
existence  of  an  antecedent  parol  agreement,  it  was  not  sufficient 
to  satisfy  the  statute  so  as  to  give  consideration  to  the  settle-  ^vnS^L.j, 
ment  made  after  the  marriage  in  pursuance  of  such  agreement,  " 
this  is  a  very  different  thing  from  deciding  that  the  settlement 
would  have  been  void  against  creditors  if  it  had  contained  such 
a  recital.    As  to  this,  Lord  Cranworth  only  says :  "  I  incHne 
to  think  that,  even  if  this  settlement  had  contained  a  statement 
that  it  was  made  in  pursuance  of  a  previous  ante-nuptial  parol 
agreement,  I  should  still  have  considered  it,  as  I  now  consider 
it,  void  against  creditors."     It  will  be  observed  that  in 
Warden  v.  Jones  (1)  the  circumstances  of  the  husband  at  the 
date  of  the  settlement  of  the  wife's  property  were  such  as  to 
afford  cogent  evidence  that  he  in  fact  executed  the  settlement 
with  the  intent  to  defeat  and  delay  creditors. 

Next  as  to  the  case  of  Trowell  v.  Shenton.  (2)  This  was  a 
case  in  which  it  was  held  that  an  ante-nuptial  agreement  by 
an  infant  is  not  sufficient  to  take  a  post-nuptial  settlement,  in 
which  no  reference  is  made  to  the  ante-nuptial  agreement,  out  of 
the  operation  of  27  EHz.  c.  4,  and  that  such  post-nuptial  settle- 
ment is  therefore  void  against  a  subsequent  purchaser  for  value. 
No  doubt  in  that  case  Jessel  M.K.  does  express  his  opinion 
that  Lord  Cranworth  was  right  when  he  said  in  Warden  v. 
Jones  (1) — referring  to  a  decision  of  Lord  Thurlow  in  Dundas 
v.  Dutens  (3)  that  a  post-nuptial  settlement,  wherein  the  parties 
recited  an  agreement  before  marriage,  is  not  within  the  statute 
— "  On  that  decision  I  will  only  remark,  that  if  it  be  a  correct 
view  of  the  law,  the  whole  policy  of  the  statute  is  defeated. 
It  cannot  be  enough  merely  to  say  in  writing,  that  there  was 
a  previous  parol  agreement.  It  must  be  proved  that  there  was 
such  an  agreement,  and  to  let  in  such  proof  is  precisely  what 
the  statute  meant  to  forbid." 


(1)  2  De  G.  &  J.  76,  85,  86.  (3)  2  Cox,  235;  1  Ves.  Jr.  196  ; 

(2)  8  Ch.  D.  318.  1  R.  R.  112. 
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It  will  be  observed  that  the  observations  of  Sir  George  Jessel 
were  not  necessary  to  the  decision  of  the  case.  The  case  was 
really  decided  on  Lord  Tenterden's  Act,  and  not  on  the  Statute 
of  Frauds ;  and  the  result  was  that,  there  being  no  ratification 
in  writing  of  the  promise  made  during  infancy,  the  convey- 
ance purporting  to  be  made  in  pursuance  of  that  promise  was 
voluntary  and  void  under  27  Eliz.  against  a  subsequent 
purchaser. 

Against  the  authorities  which  I  have  been  discussing  there 
is  the  positive  decision  of  Kindersley  V.-C.  in  Barkworth  v. 
Young  (1) ;  also  this  dictum  of  Turner  L.J.  in  Surcome  v.  Pin- 
niger  (2) :  "  But  it  has  been  held,  in  many  cases,  that  if  there 
be  a  written  agreement  after  marriage  in  pursuance  of  a  parol 
agreement  before  marriage,  this  takes  the  case  out  of  the 
statute." 

Moreover,  there  is  the  opinion  of  Lord  Cottenham  in  his 
judgment  in  De  Beil  v.  Thomson^  when  that  case  was  before 
him  as  Lord  Chancellor,  which  judgment  is  set  out  in  the  note 
to  Hammer  sley  v.  De  Biel.  (3)  Lord  Cottenham  says  :  "I  am 
aware  that  in  Bandall  v.  Morgan  (4)  Sir  W.  Grant  suggests  a 
doubt,  whether  a  written  promise  after  marriage  to  perform  a 
parol  agreement  made  before  could  be  enforced ;  but  in  Hodg- 
son V.  Hutchejison  (5),  Taylor  v.  Beech  (6),  and  Montacute  v. 
Maxwell  (7),  it  was  held  that  such  a  subsequent  written 
promise  would  be  binding  within  the  statute." 

It  does  not  seem  to  me  that  anything  which  was  said  by 
Lord  Cottenham  in  Lassence  v.  Tierney  (8)  as  to  the  grounds 
of  his  decision  in  Hammersley  v.  De  Biel  (3)  can  get  rid  of  what 
he  said  as  a  dictum  in  which  he  deliberately  differed  from 
Sir  W.  Grant's  doubt  in  Bandall  v.  Morgan.  (9)  It  is  to  be 
observed  that  in  the  House  of  Lords  counsel  abandoned  the 
Statute  of  Frauds  point. 

In  my  judgment  the  balance  of  authority,  as  well  as  reason, 
supports  the  view  of  Kindersley  V.-C.  in  Barkworth  v.  Young.  (1) 


(1)  4  Drew.  1. 

(2)  3  D.  M.  &  G.  575. 

(3)  12  CI.  &  F.  45. 

(4)  12  Yes.  67  ;  8  E.  K.  289. 

(5)  5  Vin.  Abr.  522,  pi.  34. 


(6)  1  Yes.  Sen.  297. 

(7)  1  Eq.  C.  Ab.  19,  pi.  4;  Free. 
Ch.  526  ;  1  Str.  236 ;  1  P.  Wms.  618. 

(8)  1  Mac.  &  G.  551,  572. 

(9)  12  Yes.  67,  73 ;  8  E.  E.  289. 
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In  my  judgment  the  settlement  must  in  this  case  prevail  C.A. 
against  the  official  receiver,  representing  the  creditors  of  1902 
Dr.  Isidore  Bourke,  first,  because,  even  though  the  settlement  Holland, 
be  treated  as  a  voluntary  post-nuptial  settlement  as  against 
the  official  receiver  claiming  under  the  statute  of  13  Eliz.,  yet  v. 
the  circumstances  of  Dr.  Bourke  at  the  date  of  the  settlement, 
and  the  source  from  which  the  settled  property  came,  and  the  wiTSS.j. 
lapse  of  time  between  the  settlement  and  the  bankruptcy,  all 
go  to  negative  the  inference  that  the  settlement  was  executed 
with  the  intent  to  defeat  or  delay  creditors ;  secondly,  because, 
assuming  the  settlement  not  to  be  fraudulent,  the  recital  in 
the  settlement  is  sufficient  evidence  against  any  one  claiming 
through  Dr.  Bourke  of  such  a  parol  ante-nuptial  agreement  as 
would  prevent  the  post-nuptial  settlement  from  being  voluntary. 
In  my  opinion,  therefore,  this  appeal  must  be  allowed. 

Stieling  L.J.  The  trustee  in  bankruptcy  raises  two  objec- 
tions to  the  payment  of  the  fund  to  the  trustees  of  the  deed  of 
February  8,  1873 :  first,  that  the  deed  is  fraudulent  under  the 
statute  13  Eliz.  c.  5 ;  and,  secondly,  that  it  is  voluntary,  and 
that,  resting  as  it  does  in  covenant,  it  cannot  be  enforced  in 
equity,  and  consequently  does  not  bind  the  property. 

These  two  objections  involve  different  considerations,  and 
must  be  dealt  with  separately ;  but  it  will  be  convenient  to  make 
some  preliminary  observations  on  one  point  which  arises  with 
respect  to  both,  namely,  whether  the  recitals  and  statements 
of  fact  in  the  deed  are  admissible  as  evidence  against  the  trustee 
in  bankruptcy.  These  recitals  and  statements  are  in  the  nature 
of  admissions  made  by  the  bankrupt  long  prior  to  the  bank- 
ruptcy. Admissions  of  a  party  to  an  action,  or  of  one  identified 
in  interest  with  him,  are,  as  against  such  party,  admissible  in 
evidence :  see  Spar  go  v.  Brown  (1);  Woolway  v.  Bowe,  (2)  Now, 
where  the  trustee  in  bankruptcy  on  behalf  of  the  creditors 
of  the  bankrupt  claims  to  treat  the  deed  as  void  under  the 
statute  of  Elizabeth,  he  is  asserting  a  right  which  the  bank- 
rupt could  never  have  set  up,  and  is  not  identified  in  interest 
with  the  bankrupt ;  and  consequently  the  recitals  and  statements 

(1)  (1829)  9  B.  &  C.  935.         (2)  (1834)  1  Ad.  &  E.  114;  40  R.  R.  264. 
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in  the  deed  are  not  admissible  against  him,  though  they  are 
admissible  against  the  trustees  of  the  deed,  whose  interest  is 
the  same  as  that  of  the  bankrupt.  On  the  other  hand,  when 
the  trustee  resists  specific  performance  of  the  covenants  con- 
tained in  the  deed  on  the  ground  that  it  is  voluntary,  he  is 
setting  up  a  defence  which  would  have  been  available  to  the 
bankrupt  himself,  and  is  identified  in  interest  with  him ;  and 
the  recitals  and  statements  in  the  deed  are  admissible  as  againstj 
him,  though  the  weight  to  be  attached  to  them  must  depend 
on  the  circumstances  of  the  case.  The  distinction  just  stated 
is  recognised  by  the  Master  of  the  Kolls  (Sir  Thomas  Plumer) 
in  Batter shee  v.  Farrington  (1),  and  appears  to  have  been  taken 
by  Bramwell  B.  in  Harris  v.  Bickett.  (2) 

As  to  the  circumstances  in  which  the  deed  was  executed,  there 
is  little  or  no  evidence  other  than  what  appears  on  the  face  oi 
the  deed  itself.  It  was  evidently  executed  after  the  marriage  ; 
but  it  purports  to  have  been  executed  in  consideration  of  mar- 
riage and  in  pursuance  of  an  ante-nuptial  agreement.  For  the 
reasons  just  stated,  these  statements  are  not  admissible  in  evi- 
dence against  the  trustee  in  bankruptcy  setting  up  the  Statute- 
of  Elizabeth.  It  was  expressly  decided  by  Lord  Northington 
in  Spurgeon  v.  Collier  (3),  and  by  Lord  Cran worth  in  Warders 
V.  Jones  (4),  that  a  statement  in  a  deed  that  it  was  executed  in 
consideration  of  marriage  was  of  no  avail  as  against  plaintiffs, 
who  claimed  adversely  to  the  deed  ;  and  in  the  latter  case  Lord 
Cranworth  said  that,  notwithstanding  the  dictum  or  decision 
of  Lord  Thurlow  to  the  contrary  in  Dundas  y.  Butens  (5),  his^ 
opinion  was  that  the  recital  made  no  difference  "  as  against 
creditors.'*  I  think  that  the  weight  of  authority  is  in  favour 
of  this  view,  and  that  for  the  purpose  of  the  decision  of  the 
question  whether  or  not  the  deed  of  February  8,  1873,  is  or  is. 
not  void  against  creditors,  it  must  be  taken  that  the  deed  is  not 
founded  on  valuable  consideration.  The  deed  must,  therefore, 
be  treated  as  a  voluntary  settlement  of  the  wife's  fortune  mad& 
by  the  bankrupt  soon  after  marriage.     Twenty-five  years. 


(1)  1  Swans.  106;  18  E.  R.  32. 

(2)  (1859)  4  H.  &  N.  1,  6. 

(5)  2  Cox,  235 ;  1  Ves.  Jr. 
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elapsed  between  the  execution  of  the  deed  and  the  bankruptcy 
of  the  settlor,  and  there  is  nothing  to  suggest  that  the  settlor 
was  indebted  at  the  time  he  made  the  settlement,  or  that  any 
creditors  he  then  had  remain  unpaid,  or  that  he  then  had  in 
contemplation  any  hazardous  or  speculative  transactions.  With 
an  exception  to  be  presently  mentioned,  the  deed  is  such  as 
might  in  ordinary  course  be  executed  by  a  man  of  honour,  who 
had,  without  making  any  settlement,  married  a  lady  of  wealth, 
for  the  purpose  of  settling  his  wife's  fortune  in  such  a  way  as 
to  secure  to  her,  and  to  his  issue  by  her,  such  a  provision  as  is 
in  this  country  commonly  made  on  the  occasion  of  marriage ; 
and,  indeed,  the  trusts  are  (with  the  same  exception)  such  as 
might  have  been  adopted  in  a  settlement  by  the  Court  when 
called  on  by  the  wife  to  enforce  her  equity  to  a  settlement. 
The  exception  referred  to  is  that,  under  the  settlement,  a  life 
interest  is  reserved  to  the  husband  on  the  death  of  his  wife 
and  is  made  determinable  on  bankruptcy. 

The  case  does  not  fall  within  the  line  of  authorities,  such  as 
Freemaji  v.  Pope  (1),  which  establish  that  under  this  statute  a 
voluntary  deed  may  be  set  aside  without  proof  of  actual  inten- 
tion to  defeat  or  delay  creditors,  if  the  circumstances  are  such 
that  the  settlement  necessarily  would  have  that  effect.  It  lies 
on  the  trustee  in  bankruptcy  to  prove  the  existence  of  such 
intention :  Ex  parte  Mercer.  (2)  The  only  evidence  to  that 
effect  is  the  circumstance  that  the  bankrupt's  reversionary  life 
interest  is  made  determinable  in  the  way  just  mentioned.  It 
may  be  that  such  a  limitation  of  the  bankrupt's  Hfe  interest  is 
void  as  against  his  trustee :  see  Higinhothayn  v.  Holme  (3) ; 
but  does  it  invaHdate  the  settlement  altogether  ?  Apart  from 
authority,  I  should  think  not.  The  only  authority  reHed  on  is 
In  re  Fear  son  (4),  a  decision  of  Sir  James  Bacon,  when  Chief 
Judge  in  Bankruptcy ;  but  with  the  utmost  respect  I  cannot 
think  that  the  conclusion  of  fact  (and  it  is  one  of  fact)  at  which 
he  arrived  was  well  founded,  and  certainly  I  am  unable  to 
arrive  at  a  like  conclusion  in  the  present  case. 

I  pass  on  to  consider  the  second  objection,  that  the  deed  is 
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voluntary  and  cannot  be  enforced  in  equity.  The  answer  given 
to  this  objection  on  behalf  of  the  trustees  of  the  deed  is,  in 
substance,  that  the  deed,  taken  as  a  whole,  constitutes  a  note 
or  memorandum  of  a  parol  ante-nuptial  contract  in  considera- 
tion of  marriage  which  satisfies  the  requirernents  of  the  Statute 
of  Frauds,  and  enables  the  contract  to  be  enforced  both  against 
the  settlor  who  signed  the  deed  and  against  his  trustee  in  bank- 
ruptcy, and  so  binds  the  property  in  question.  I  think  that 
this  contention  is  well  founded. 

It  is  laid  down  by  Lord  Blackburn  in  Maddison  v.  Alder- 
S071  (1)  that  "  it  is  now  finally  settled  that  the  true  construction 
of  the  Statute  of  Frauds,  both  the  4th  and  17th  sections,  is  not 
to  render  the  contracts  within  them  void,  still  less  illegal,  but 
is  to  render  the  kind  of  evidence  required  indispensable  when 
it  is  sought  to  enforce  the  contract."  It  is  also  established,  as 
regards  many  of  the  contracts  within  ss.  4  and  17,  that  the  note 
or  memorandum  referred  to  in  these  sections  need  not  be  con- 
temporaneous with  the  contract,  but  is  sufficient  if  it  comes 
into  existence  before  the  commencement  of  the  action  to 
enforce  the  contract :  see  Bill  v.  Bament  (2) ;  Bailey  v.  Sweet- 
ing (3) ;  Lucas  v.  Dixon.  (4)  These  decisions  are  based  on  the 
language  of  the  statute.  The  effect  is,  as  stated  by  Williams  J. 
in  Bailey  N,  Sweeting  (5),  "that,  although  there  is  a  contract 
which  is  a  good  and  valid  contract,  no  action  can  be  maintained 
upon  it,  if  made  by  word  of  mouth  only,  unless  something  else 
has  happened,  e.g.,  unless  there  be  a  note  or  memorandum  in 
writing  of  the  bargain  signed  by  the  party  to  be  charged.  As 
soon  as  such  a  memorandum  comes  into  existence,  the  contract 
becomes  an  actionable  contract."  In  Lucas  v.  Dixon  (4)  it  is 
pointed  out  by  Fry  L.J.  that  where  the  plaintiff  wishes  to  avail 
himself  of  a  memorandum  which  comes  into  existence  after  the 
commencement  of  the  action,  he  can  only  do  so  by  discon- 
tinuing the  action  and  commencing  another :  so  that  a  memo- 
randum coming  into  existence  after  the  commencement  of  an 
action  may  be  available  if  the  plaintiff  is  in  a  position  to  dis- 


(1)  8  App.  Cas.  467,  488.  (3)  (1861)  9  C.  B.  (N.S.)  843. 

(2)  (1841)  9  M.  &  W.  36.  (4)  (1889)  22  Q.  B.  D.  357. 
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continue.  The  note  or  memorandum  need  not  be  given  for 
valuable  consideration  nor  have  any  particular  form :  a  letter 
by  the  party  sought  to  be  charged  to  a  third  party — Bailey  v. 
Sweeting  (1) ;  Gibson  v.  Holland  (2) — an  affidavit — Barkworth 
V.  Young  (3) — and  even  a  v^ill — In  re  Hoyle  (4) — have  each 
been  accepted  by  the  Courts  as  sufficient.  It  has,  however, 
been  held  by  Farwell  J.  that  an  agreement  or  memorandum 
or  note  of  a  contract  made  upon  a  consideration  of  marriage 
must  be  reduced  into  writing  and  signed,  not  merely  before 
action  brought,  but  before  the  marriage.  The  learned  judge 
says  that  the  contract  in  consideration  of  marriage  differs  from 
other  contracts  for  sale  within  ss.  4  and  17  of  the  Statute  of 
Frauds  "  because  the  marriage  is  performed  once  for  all  and 
is  irrevocable " ;  and  that  in  contracts  for  sale  the  con- 
sideration continues,  for,  if  the  whole  purchase-money  has  not 
been  paid,  the  balance  unpaid  remains  a  consideration  at  the 
date  of  the  contract,  and,  if  the  whole  has  been  paid,  the 
purchaser  can  recover  it  back  if  the  contract  is  repudiated." 
I  will  assume  this  to  be  accurate  as  regards  contracts  of  sale  ; 
but  there  are  other  contracts  within  ss.  4  and  17.  Take,  for 
example,  the  case  of  a  guarantee,  a  promise  to  answer  for  the 
debt  of  another.  The  person  to  whom  a  verbal  guarantee  is 
given  may  on  the  faith  of  it  have  once  and  for  all  irrevocably 
advanced  a  sum  of  money  to  a  pauper  from  whom  he  is  unable 
to  recover  anything  back,  yet,  as  is  shewn  by  In  re  Hoyle  (4), 
he  can  enforce  the  contract  of  guarantee  if  at  any  time 
before  action  brought  he  is  able  to  obtain  a  proper  note  or 
memorandum  in  writing  signed  by  the  guarantor.  It  seems  to 
me  (speaking  with  all  respect)  that  the  learned  judge  has  over- 
looked the  ground  of  the  decisions  that  a  note  or  memorandum 
which  comes  into  existence  before  action  brought  is  sufficient. 
As  I  have  said,  it  is  found  in  the  language  of  the  statute,  which 
in  s.  4  prohibits  the  "  bringing  "  of  an  action  "  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,"  &c.  If,  on  the 
true  construction  of  that  section,  the  commencement  of  the 


C.  A. 

1902 

Holland, 
In  re. 

Gregg 

V. 

Holland. 

Stirling  L.J. 


(1)  9  C.  B.  (N.S.)  843. 

(2)  (1865)  L.  R.  1  C.  P.  1. 


(3)  4  Drew.  1. 

(4)  [1893]  1  Ch.  84. 


384 


CHANCEEY  DIVISION. 


[1902] 


0.  A. 

1902 

Holland, 
In  re, 

Gkegg 

V. 

Holland. 

Stirling  L.J, 


action  gives  the  limit  within  which  the  note  or  memorandum 
on  a  contract  of  guarantee  may  be  reduced  into  writing  and 
signed,  I  cannot  see  why  another  and  narrower  Hmit  should 
be  imposed  by  the  Courts  with  reference  to  contracts  in 
consideration  of  marriage. 

Further,  the  case  of  Barlcworth  v.  Young  (1)  is  an  express 
decision  that  a  contract  in  consideration  of  marriage  may  be 
enforced  against  a  party  who  has  signed  a  written  memoran- 
dum of  it  after  the  marriage.  There  is  no  decision  to  the 
contrary,  and  there  is  much  authority  in  the  shape  of  dictum 
in  support  of  it.  In  particular  I  think  that,  although  it  may 
be,  as  Farwell  J.  says,  that  the  ultimate  decision  in  Hammersley 
V.  De  Biel  (2)  turned  on  part  performance  by  acts  other  than 
the  mere  marriage,  nevertheless  the  judgments  of  Lord  Lang- 
dale  (3)  and  Lord  Cottenham  (4)  do  shew  that  those  learned 
judges  were  of  opinion  that  a  verbal  ante-nuptial  contract  in 
consideration  of  marriage  could  be  enforced  if  a  proper  memo- 
randum in  writing  was  signed  after  marriage. 

The  cases  relied  on  to  the  contrary  are  Spurgeon  v.  Collier  (5>, 
Warden  v.  Jo7ies  (6),  and  Trowell  v.  Shenton.  (7)  Now,  in 
Spurgeon  v.  Collier  (5)  and  Warden  v.  Jones  (6)  the  plaintiffs 
were  persons  claiming  adversely  to  an  instrument  which  pur- 
ported to  have  been  executed  in  consideration  of  marriage. 
They  were  not  identified  in  interest  with  the  party  to  the 
action  who  signed  the  instrument,  but  stood  in  the  same 
position  as  does  the  trustee  in  bankruptcy  in  the  present  case 
when  seeking  to  enforce  rights  derived  under  the  statute  of 
Elizabeth.  These  cases  appear  to  me  to  be  consistent  with 
the  proposition  that  an  ante-nuptial  verbal  contract  may  be 
enforced  against  a  party  to  it  who  has  after  marriage  signed 
a  written  memorandum  of  it,  and  also  against  a  person  identi- 
fied in  interest  with  him,  as  I  take  his  trustee  in  bankruptcy 
to  be  when  he  sets  up — as  here — the  same  defence  as  the  bank- 
rupt himself  might  have  set  up.     They  certainly  do  not 


(1)  4  Drew.  1. 

(2)  12  CI.  &  F.  45. 
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establish  the  contrary  proposition,  nor,  as  I  think,  do  the 
dicta  in  the  judgments  cover  it.  Trowell  v.  Shenton  (1)  was 
decided  with  reference  to  another  statute  and  a  different  class  of 
cases,  but  is  relied  on  mainly  for  the  observation  of  Sir  George 
Jessel  M.E.  that  Warden  v.  Jones  (2),  being  subsequent  in  date 
to  Barkworth  Y.  Young  (3),  overrules  it;  but,  as  he  expressly 
says,  "so  far  as  the  two  are  inconsistent."  As  I  have  just 
said,  I  think  there  is  no  inconsistency  between  Barkworth  v. 
Young  (3)  and  Warden  v.  Jones.  (2) 

It  was,  however,  said  on  behalf  of  the  trustee  in  bankruptcy 
that,  even  if  this  were  so,  the  deed  did  not  satisfy  the  require- 
ments of  the  Statute  of  Frauds,  because  it  only  recites  that 
previously  to  the  marriage  the  husband  agreed  to  make  a 
settlement,  and  does  not  state  with  whom  he  agreed.  It  is, 
no  doubt,  necessary  that  the  note  or  memorandum,  to  satisfy 
the  statute,  should  shew  who  the  parties  to  the  agreement  are, 
but  they  need  not  be  named  or  specifically  described  as  such ; 
it  is  sufficient  if,  by  reasonable  intendment,  it  can  be  inferred 
from  the  document  who  they  are :  see  Newell  v.  Badford.  (4) 
For  this  purpose  the  whole  deed  may  be  looked  at.  Now,  I 
find  the  guardians  of  the  wife  are  named  as  parties,  and  the 
covenants  of  the  husband  are  entered  into  with  their  appro- 
bation as  such.  They  are  the  persons  with  whom  an  ante- 
nuptial contract  would  in  ordinary  course  be  made.  I  see 
no  reason  why  they  should  have  been  made  parties  to  the 
deed  except  that  the  contract  was  made  with  them,  and 
it  is  the  reasonable  intendment  that  it  was  actually  made 
with  them.  I  think,  therefore,  that  this  objection  is  not  well 
founded. 

In  my  opinion,  therefore,  the  appeal  ought  to  be  allowed. 
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Cozens-HabdyL.J.  stated  the  facts,  and  continued : — There 
is  no  evidence  that  at  the  date  of  the  settlement  the  husband 
was  in  pecuniary  difficulties,  or  was  contemplating  entering 
upon  speculative  transactions.  There  is,  in  short,  nothing  to 
shew  that  the  settlement  was  executed  with  intent  to  defraud 


(1)  8  Ch.  D.  318. 
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o.A.      creditors;  but  Farwell  J.,  following  the  decision  of  Bacon  C.J. 
1902       in  In  re  Fear  son  (1),  held  that  the  limitation  for  the  benefit  of 
HollaInd,   "^tie  settlor  was  in  such  a  form  as  rendered  the  whole  settle- 
inre.      ment  fraudulent  within  the  statute  of  18  Eliz.    It  seems  to 
me  that,  in  considering  this  point,  it  is  not  material  to  decide 
whether  the  settlement  was  voluntary  or  for  value,  inasmuch 
^''^^Lx^'^'^^  as  everybody  claiming  under  the.  settlement  was  affected  by 
notice  of  the  provision  in  the  settlement  which,  and  which 
alone,  is  said  to  avoid  it  in  toto.    But,  for  the  purpose  of  this 
branch  of  the  case,  I  treat  it  as  a  voluntary  settlement  and 
disregard  the  recitals.    The  decision  in  In  re  Pearson  (1)  is 
not  supported  by  any  prior  authority,  and,  so  far  as  I  am 
aware,  it  has  not  since  been  followed.    I  think  it  cannot  be 
regarded  as  good  law.    It  may  well  be  that  such  a  limitation  of 
the  settlor's  life  interest  is  void  as  against  creditors,  but  I  can 
see  no  ground  for  holding,  on  the  mere  construction  of  the 
settlement,  that  such  a  limitation  of  the  settlor's  life  interest 
avoids  the  settlement  in  toto. 

The  next  point  that  arises  for  consideration  is  this.  As  the 
settlement  rests  in  covenant,  the  trustees  cannot  obtain  specific 
performance  unless  it  was  for  valuable  consideration.  The 
statute  of  Elizabeth  not  having  any  application,  and  there 
being  no  ground  upon  which  creditors  of  the  settlor  could 
impeach  the  deeds,  I  think  it  is  clear  that  the  of&cial  receiver 
is  in  no  better  position  than  the  settlor  himself  would  be,  apart 
from  his  bankruptcy,  or  than  his  executors  would  be  after  his 
death. 

It  has  been  argued  that  the  settlement  was  necessarily  volun- 
tary because,  under  s.  4  of  the  Statute  of  Frauds,  a  mere  parol 
agreement  before  marriage  imposes  no  obligation  upon  the 
settlor ;  and  further,  that  any  note  or  memorandum  is  of  no 
validity  unless  it  is  signed  before  the  marriage.  This  argument 
was  adopted  by  Farwell  J.  Now,  it  is  well  settled  that  in  the 
case  of  other  contracts  within  s.  4,  such  as  a  contract  of 
guarantee,  it  is  sufficient  if  the  note  or  memorandum  in  writing 
is  made  after  the  parol  contract  and  at  any  time  before  action 
brought :  Lucas  v.  Dixon.  (2)  It  is  strange  that  a  different 
(1)  3  Ch.  D.  807.  (2)  22  Q.  B.  D.  357,  363. 
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principle  should  prevail  with  reference  to  this  one  class  of 
contracts  made  in  consideration  of  marriage. 

There  are  dicta  by  Lord  Hardwicke  in  Taylor  v.  Beech  (1),  by 
Lord  Langdale  in  De  Beil  v.  Tho7nson  (2),  and  by  Turner  L.J. 
in  Surcome  v.  Pinniger  (3),  and  a  decision  by  Kindersley  V.-C. 
in  Barliworth  v.  Young  (4),  to  the  effect  that  a  signed  note  or 
memorandum  after  marriage  of  a  parol  agreement  before 
marriage  takes  the  case  out  of  the  Statute  of  Frauds.  In  my 
judgment  these  dicta  and  that  decision  are  in  accordance  with 
principle,  and  ought  to  be  followed.  If,  therefore,  there  had 
been  a  note  or  memorandum  signed  by  the  husband  after  the 
marriage  and  before  the  settlement,  I  think  an  action  for  specific 
performance  of  the  agreement  could  have  been  maintained 
against  the  settlor. 

The  next  question  and,  to  my  mind,  the  most  difficult  is 
this,  whether  it  is  sufficient  that  the  post-nuptial  settlement 
itself  should  be,  not  merely  a  settlement  in  fact  made  in 
pursuance  of  an  ante-nuptial  parol  contract,  but  also  a  memo- 
randum of  the  ante-nuptial  parol  contract.  The  settlement 
contains  a  recital  which,  though  not  sufficiently  definite  and 
precise  to  create  an  estoppel,  is,  as  against  the  settlor  and 
anybody  claiming  under  him,  evidence  of  a  parol  agreement, 
before  marriage,  between  the  settlor  and  his  intended  wife  that 
such  a  settlement  should  be  executed  as  was  in  fact  executed  : 
see  Codrington  v.  Lindsay  (5),  per  Lord  Selborne.  There  is  no 
evidence  to  the  contrary.  The  settlement  was,  ex  hypothesi, 
executed  for  valuable  consideration.  Before  the  Statute  of 
Frauds  a  settlement  made  after  marriage,  in  pursuance  of  a 
parol  contract  before  marriage,  would  not  have  been  a  volun- 
tary settlement.  The  Statute  of  Frauds  does  not  make  such  a 
settlement  voluntary.  It  is  really  only  a  rule  of  evidence.  It 
enacts  that  you  cannot  prove  the  parol  ante-nuptial  contract 
unless  there  is  a  memorandum  or  note  in  writing  signed  by  the 
party  to  be  charged.  But  such  a  memorandum  or  note  may 
be  before  the  deed,  or  after  the  deed,  or  in  the  deed  itself. 


0.  A. 

1902 

Holland, 
In  re. 

Gregg 

V. 

Holland. 


Cozens-Hardy ' 
L.J. 


(1)  1  Ves.  Sen.  297. 

(2)  3  Beav.  469. 


(5)  L.  R. 


(3)  3  D.  M.  &  G.  571. 

(4)  4  Drew.  1. 
Ch.  588. 
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C.  A.      provided  only  it  is  before  action  brought.   Sect.  4  of  the  Statute 
1902      of  Frauds  leaves  untouched  the  question  whether  the  contract 
Holland,      ^r  is  not  in  fraud  of  creditors.    It  seems  to  me  that  a  settle- 
in  re.      meut  framed  as  this  is  may  well  be  a  memorandum  in  writing 
signed  by  the  settlor  sufficient  to  satisfy  the  Statute  of  Frauds. 
Holland.   Moreover,  as  a  general  rule,  evidence  may  be  given  to  shew 
^^T.'j!*'^'^^  that  a  deed  in  form  voluntary  was  in  truth  for  valuable  con- 
■      sideration :  see  Pott  v.  Todhunfer  (1) ;  Gale  v.  Williamson.  (2) 
The  Statute  of  Frauds  excludes  such  evidence  in  the  case  of  a 
post-nuptial  settlement,  unless  there  is  a  signed  agreement,  or 
note  or  memorandum.    A  settlement  in  no  way  referring  to 
the  parol  contract  cannot  be  a  note  or  memorandum  thereof ; 
nor  can  the  marriage  be  regarded  as  a  part  performance 
sufficient  to  take  the  case  out  of  the  statute.    This,  as  it  seems 
to  me,  is  all  that  was  decided  by  Lord  Cranworth  in  Warden 
V.  Jo7ies  (3) ;   and  Lord  Cranworth's  dictum,  upon  which 
Farwell  J.  relies,  creates  no  difficulty  when  it  is  remembered 
that  he  was  dealing  with  a  case  in  which  the  plaintiff  was 
asserting  that  the  settlement  was  "void  as  against  creditors," 
and  was,  therefore,  in  a  better  position  than  that  of  the  settlor. 

The  result  is  that,  in  my  opinion,  there  is  sufficient  and 
uncontradicted  evidence  that  the  settlement  was  not  voluntary. 
It  follows  that  the  trustees  of  the  settlement  are  entitled  to  the 
wife's  share,  and  not  the  official  receiver. 

Whether  the  official  receiver  is  or  is  not  entitled  to  the 
husband's  life  interest  under  the  settlement  is  a  different 
question,  which  does  not  arise  upon  the  present  summons. 
The  reversal  of  Farwell  J.'s  order  will  in  no  way  prejudice 
this. 

Solicitors:  Van  Sandau  d  Co,;  Tarry,  Sherlock  d  King ; 
H,  Clifton  Lambert. 

(1)  (1845)  2  Coll.  76.  (2)  (1841)  8  M.  &  W.  405. 

(3)  2  De  G.  &  J.  76,  86. 

G.  I.  F.  C. 
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In  re  SIDEBOTTOM. 
BEELEY  V.  WATEKHOUSE. 


C.  A. 


[1902    S.  843.] 


1902 

May  28 ; 
June  20. 


Charity — Mortmain — Real  Estate — Devise  of  Land  on  Trust  for  Bale— Bequest 
of  Proceeds  to  Charity — Extension  of  Time  for  Sale— Right  of  Trustees  to 
retain  Land  Unsold  —Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55 
Vict.  c.  73),  ss.  3,  5. 

A  devise  of  real  estate  to  trustees  upon  trust  to  sell  the  same  and  hand 
over  the  proceeds  to  a  charity  is  a  gift  of  "  personal  estate  arising  from 
the  land  "  within  the  exception  to  s.  3  of  the  Mortmain  and  Charitable 
Uses  Act,  1891,  and  is  not  affected  by  ss.  5,  6,  and  8  of  that  Act.  The 
trustees  are  not  obliged  to  sell  the  land  within  a  year  from  the  testator's 
death,  but  may  retain  it  without  obtaining  the  leave  of  the  Court.  They 
are  not,  however,  at  liberty  to  postpone  the  sale  indefinitely. 

Appeal  from  a  decision  of  Buckley  J. 

A.  K.  Sidebottom,  by  his  will  dated  May  9,  1898,  appointed 
executors  and  bequeathed  certain  legacies,  and  directed  that 
his  executors  should  have  full  control  and  deal  with  his  pro- 
perty as  they  thought  fit,  and  continued:  "My  house  and 
property  at  Whitegates  I  leave  to  the  Ashton  Infirmary  for  a 
hospital,  everything  to  be  kept  just  as  it  is  except  the  silver 
plate,  which  I  leave  to  my  cousin  William  Sidebottom.  None 
of  the  property  at  Whitegates  to  be  sold,  let,  or  alienated  in 
any  way.  The  two  women  servants  are  to  have  mourning  and 
ten  pounds  each.  The  residue  of  my  property  is  to  be  sold, 
and  the  proceeds  handed  over  to  the  Ashton  Infirmary  when 
my  executors  so  decide." 

The  testator  died  on  April  3,  1899,  leaving  a  considerable 
amount  of  real  and  leasehold  estate  besides  the  property  at 
Whitegates.  It  was  found  difficult  to  sell  the  land,  and  an 
application  for  an  extension  of  the  time  for  sale  beyond  the 
year  from  the  testator's  death  was  made  to  the  Court  on  the 
assumption  that  s.  5  of  the  Mortmain  and  Charitable  Uses 
Act,  1891,  appHed  to  the  devise ;  and  the  time  was  accordingly 
extended  by  Stirling  J.,  and  subsequently  by  Buckley  J.  after 
an  appeal.  The  case  is  reported  [1901]  2  Ch.  1.  By  the  order 
Vol.  II.  1902.  2  E  1 
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c.  A.      made  by  Buckley  J.,  on  that  occasion  (March  27,  1901),  he 
1902       declared  that  the  executors  were  trustees  of  the  will,  and  as 
SiDEBOTTOM,  such  thc  Icgal  estate  in  the  testator's  real  estate  was  then 
In  re.      vested  in  them  as  trustees  for  sale  for  the  Ashton  Infirmary, 
V.        and  ordered  that  the  time  for  the  sale  of  the  land  remaining 
Wateehouse.  ^^g^j^  should  be  extended  until  March  26,  1902.  Other 
attempts  to  sell  the  land  had  since  been  made,  but  in  vain.  On 
March  8,  1902,  the  trustees  of  the  Ashton  Infirmary  applied  by 
originating  summons  that  it  might  be  declared  (inter  alia)  that 
the  provisions  of  ss.  5  and  6  of  the  Act  of  1891  did  not  apply 
to  the  gift  in  the  will  of  the  proceeds  of  sale  of  real  estate  to 
the  infirmary.    Buckley  J.,  on  March  21,  1902,  made  an  order 
declaring  that  ss.  5  and  6  did  apply  to  the  case,  and  the  order 
stated  that  it  was  made  "  on  the  ground  that  the  said  orders 
dated  respectively  the  26th  of  March,  1900,  and  27th  of  March, 
1901,  were  based  on  this  view,"  and  he  extended  the  time  for  a 
sale  for  six  months  with  a  view  to  an  appeal. 
The  trustees  of  the  infirmary  appealed. 
It  was  stated  that  the  Charity  Commissioners  disclaimed  all 
interest  in  the  question. 

Buchiiaster,  E.G.,  and  Martellif  for  the  appellants.  Under 
ss.  1  and  10  of  the  Mortmain  and  Charitable  Uses  Act,  1888, 
no  estate  or  interest  in  land  can  be  devised  to  or  for  the  benefit 
of  a  charity  except  upon  certain  conditions.  That  includes 
the  proceeds  of  sale  of  land  directed  to  be  sold.  The  Act  of 
1891  alters  the  definition  of  land.    Sect.  3  is  as  follows  : 

*  Land '  in  the  Mortmain  and  Charitable  Uses  Act,  1888,  and 
in  this  Act,  shall  include  tenements  and  hereditaments,  corporeal 
or  incorporeal,  of  any  tenure,  but  not  money  secured  on  land  or 
other  personal  estate  arising  from  or  connected  with  land."  A 
charity  can,  therefore,  now  take  money  arising  from  or  con- 
nected with  land,  such  as  the  proceeds  of  the  sale  of  land  ;  this 
case  is  within  the  exception  contained  in  s.  3 ;  and  it  follows 
that  s.  5  of  the  Act  of  1891  does  not  apply. 

[KoMER  L.J.  The  Acts  are  not  confined  to  assurances  by 
will.  If  you  are  right,  it  will  be  possible  for  charities  to  buy 
and  hold  land.    If  the  conveyance  is  to  trustees  for  sale  and  to 
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hold  the  proceeds  for  a  charity,  and  then  the  charity  requests  C.  A. 
the  trustees  not  to  sell,  that  will  be  good.]  1902 

If  a  charity  upsets  the  terms  of  a  devise  and  elects  to  keep  Sidebottom, 
the  land,  it  will,  no  doubt,  be  within  s.  5.    In  this  case  the 

subject-matter  of  the  assurance  is  not  the  land,  but  the  money  v. 

n        i.1     1     J  Waterhouse. 
arismg  from  the  land.   

[EoMER  L.J.  It  is  an  assurance  of  land  for  the  benefit  of  a 
charity  within  s.  1,  sub-s.  1,  of  the  Act  of  1888.] 

The  gift  is  precisely  within  the  exception  contained  in  s.  3 
of  the  Act  of  1891.  There  is  no  assurance  of  the  land  to  the 
infirmary.  If  it  is  kept  as  land,  the  Attorney-General  can 
interfere.  The  assurance  of  the  land  is  not  for  the  benefit  of 
anybody. 

[KoMER  L.J.  There  is  no  resulting  trust.  Somebody  must 
get  the  benefit,  and  the  beneficial  interest  is  given  to  the 
charity. 

Vaughan  Williams  L.J.  The  exception  in  s.  3  of  the  Act 
of  1891  contemplates  a  devise  of  land,  for  otherwise  the  ques- 
tion would  not  arise.  Is  it  intended  that  the  testator  must 
himself  sell  the  land  ?  The  mere  fact  that  there  is  an 
assurance  of  land  is  not  enough  to  bring  it  within  s.  5. 

Stirling  L.J.  Is  not  s.  5  intended  to  prevent  election  by 
the  charity  ?] 

It  has  been  held  that  an  assurance  by  will  to  trustees  upon 
trust  to  sell  and  hold  the  proceeds  for  a  charity  is  outside  s.  5, 
and  that  the  trustees  can  retain  the  land  unsold :  In  re 
Wilkinso7i.  (1)  That  case  has  been  frequently  followed,  and 
many  titles  have  been  accepted  where  no  extension  of  time  for 
sale  has  been  obtained,  and  the  sale  has  taken  place  after  the 
expiration  of  the  year:  Seton's  Judgments  and  Orders, 
6th  ed.  p.  1336. 

0.  L.  Clare,  for  the  trustees  of  the  will. 

Cur.  adv.  vuU. 

June  20.    The  judgment  of  the  Court  (Vaughan  Williams, 
Eomer,  and  Stirling  L.J  J.)  was  read  by 

EoMER  L.J.    In  this  case  land  was  assured  by  will  to 

(1)  [1902]  1  Ch.  841. 
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C.  A.      trustees  upon  a  valid  and  effective  trust  for  sale,  and  under  the 
1902      will  the  charity  took  no  interest  except  in  the  proceeds  of  sale. 
SiDEBOTTOM,  It  is  uot  a  case  where,  according  to  the  true  construction  of 
-^^         the  will,  land  or  any  "  tenements  and  hereditaments,  corporeal 

Beeley 

V.  or  incorporeal,  of  any  tenure  "  was  given  directly  to  the  charity, 
Watehholse.  trustees  upon  trust  for  the  charity.  And  so  far  as  con- 
cerns any  rents  or  profits  derived  from  the  land  before  sale, 
they  would  only  pass  by  implication  to  the  charity  as  mixed 
with,  and  so  as  to  be  inseparable  from,  the  proceeds  of  sale 
when  the  land  was  in  fact  sold.  Under  these  circumstances, 
having  regard  to  s.  8  of  the  Act  of  1891,  and  to  the  object  and 
intention  of  the  Legislature  as  gathered  from  that  Act  as  a 
whole,  we  have  come  to  the  conclusion  that  this  is  not  a  case 
where  land  has  been  "  assured  by  will  to  or  for  the  benefit  of 
any  charitable  use  "  within  the  meaning  of  those  words  as  used 
in  s.  5  of  the  Act,  and  accordingly  that  ss.  5  and  6  of  the  Act 
have  no  application.  No  doubt  by  this  will  "  land "  was 
"  assured,"  and  under  the  will  the  charity  derived  a  "  benefit." 
But  by  this  will  the  charity  obtained  no  benefit,  except  a  benefit 
in  the  "  personal  estate  arising  from  the  land  "  after  the  testator 
had  affected  the  land  with  an  effective  trust  for  sale.  This 
being  so,  in  our  opinion  (as  already  stated),  land,  within  the 
definition  of  s.  3  of  the  Act,  was  not  as  land  assured  by  will  to 
or  for  the  benefit  of  any  charitable  use. 

At  the  same  time  we  desire  to  make  it  clear  that  this  decision 
does  not  make  it  easy  or  possible  for  a  charity  to  escape  from 
the  object  of  the  Mortmain  and  Charitable  Uses  Act,  1888,  as 
altered  by  the  Act  of  1891,  so  far  as  that  object  was  directed 
to  prevent  charities  holding  land.  In  the  present  case,  for 
example,  in  the  events  which  have  happened,  the  charity  is 
alone  interested  in  the  proceeds  of  sale  when  the  land  is  sold. 
But  that  fact  will  not  justify  the  trustees,  even  by  the  direction 
or  with  the  consent  of  the  charity,  in  indefinitely  postponing 
the  sale,  and  holding  the  land  simply  for  the  benefit  of  the 
charity.  The  trustees  are  still  bound  to  carry  out  the  trust  for 
sale  within  a  reasonable  time  from  the  death  of  the  testator. 
The  charity  would  have  no  right  to  revoke  the  trust  for  sale,  or 
to  authorize  the  trustees  not  to  carry  that  trust  out  duly  and 
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properly.    And  we  think  that,  in  any  case  where  it  was  made      C.  A. 
clear  that  by  express  or  tacit  arrangement  between  trustees  for  1902 
sale  and  a  charity  land  was  in  fact  being  held  unsold  for  an  sidebottom, 
unreasonable  time,  it  would  be  open  to  the  Attorney-General 

I3eeIjEY 

to  take  action.    It  may  be  pointed  out  that  the  accounts  -y. 
rendered  by  the  trustees  of  a  charity  to  the  Charity  Commis-  Waterholse. 
sioners,  pursuant  to  s.  44  of  the  Charitable  Trusts  Amendment 
Act,  1855,  ought  to  afford  the  means  of  ascertaining  whether 
land  is  being  so  dealt  with. 

In  the  present  case  we  have  not  to  consider  for  how  long  it 
will  be  reasonable  for  the  trustees  not  to  sell  the  land.  That 
question  is  not  before  us.  But  it  may  well  be  that,  after  the 
expiration  of  the  time  already  allowed  by  the  Court  for  the 
postponement  of  the  sale,  the  trustees  will  run  considerable 
risk  by  postponing  the  sale,  unless  they  obtain  the  direction 
and  authority  of  the  Court,  not,  indeed,  under  the  provisions 
of  s.  5  of  the  Act  of  1891,  which  have  no  application  to  the 
case,  but  under  the  general  jurisdiction  of  the  Court  as  to 
trusts.  We  may  add  that  the  effect  of  our  decision  would 
seem  to  be  that,  in  a  case  like  the  present,  the  provisions  of  s.  8 
of  the  Act  of  1891  have  no  application  to  the  land  devised  by 
the  will  unless  the  charity  has  money  available  to  purchase 
land  under  the  provisions  of  some  other  will. 

In  the  result  we  discharge  the  order  appealed  from,  and 
declare  that  the  provisions  of  ss.  5  and  6  of  the  Act  of  1891  do 
not  apply  to  the  land  devised  by  the  will. 

Solicitors :    Woodcock    Byland    d   Parker,  for  Leonard 
Bottomley,  A  shton-under-Lyne. 

H.  C.  R. 


394 


CHANCEEY  DIVISION. 


[1902] 


KEKEWICH  hi  re  ANDEEWS. 

^'  ANDEEWS  V,  ANDEEWS. 

1902 

^  [1902    A.  257.] 

June  5. 

  Donatio  Mortis  Causa — Suhject-matter — Fost  Office  Savings  Banh — Deposit- 

hook — Government  Stock  Investment  Certificate. 

The  delivery  of  a  Post  Office  Savings  Bank  deposit-book  may  constitute 
a  good  donatio  mortis  causa  of  the  balance  standing  to  the  credit  of  the 
depositor;  but  where  a  deposit  is  invested  by  the  Post  Office  Savings 
Bank  for  the  depositor  in  Government  stock  under  the  regulations  con- 
tained in  the  deposit-book  by  having  the  stock  placed  on  the  Savings 
Bank  Investment  Account  of  the  National  Debt  Commissioners  and 
credited  to  the  depositor,  the  delivery  of  the  investment  certificate  and 
the  deposit-book  cannot  constitute  a  good  donatio  mortis  causa  of  the 
Government  stock. 

This  was  a  summons  taken  out  by  one  of  the  executors  of 
the  will  of  Miss  A.  Caroline  Andrews  to  determine  the  validity 
of  certain  donationes  mortis  causa  made  by  the  testatrix  to  her 
sister,  Miss  Anna  Catharina  Andrews. 

On  August  31,  1901,  the  testatrix,  being  then  in  expectation 
of  death,  expressed  a  desire  that  in  the  event  of  her  death  her 
sister  should  have  all  her  money  in  the  Post  Office  Savings 
Bank,  including  a  sum  which  the  bank  had  invested  in  Govern- 
ment stock  for  her,  and  the  testatrix  delivered  to  her  sister  a 
desk  containing  her  Post  Office  Savings  Bank  book  and  an 
investment  certificate  issued  to  the  testatrix  by  the  Post  Office 
Savings  Bank  for  50Z.  lOs.  Local  Loans  3  per  cent.  Stock, 
and  she  gave  her  the  key  of  the  desk.  The  testatrix  died  on 
September  2,  1901. 

It  was  not  seriously  disputed,  having  regard  to  the  recent 
decision  of  Byrne  J.  in  In  re  Weston  (1),  that  there  was  a  good 
donatio  mortis  causa  of  the  balance  (130Z.  65.  Id.)  standing  to 
the  credit  of  the  testatrix  at  the  Post  Office  Savings  Bank  at 
the  date  of  her  death.  The  only  substantial  question  was 
whether  the  delivery  of  the  bank-book  and  the  investment 
certificate  constituted  a  good  donatio  mortis  causa  of  the  Local 
Loans  3  per  cent.  Stock. 

(1)  [1902]  1  Ch.  680. 
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Andrews, 
In  re. 

Andrews 

V. 

Andrews. 


The  rules  contained  in  the  savings  bank  book  provided  for  kekewich 
the  receipt  of  deposits  for  investment  upon  certain  conditions, 
and  rule  16  enabled  depositors  to  invest  their  deposits  in  certain 
descriptions  of  Government  stock,  including  Local  Loans  3  per 
cent.  Stock.  The  rule  then  continued  as  follov^s  :  "  Dividends 
upon  such  stock  standing  in  a  depositor's  name  v^ill  be  credited 
to  his  deposit  account  as  they  become  due,  and  will  be  entered 
in  his  deposit-book  when  it  is  received  for  the  annual  examina- 
tion. They  will  when  credited  carry  interest  like  cash  deposits. 
Any  depositor  who  may  desire  to  invest  in  Government  stock 
must  forward  to  the  Controller  of  the  Savings  Bank  Depart- 
ment an  application  on  a  printed  form  to  be  obtained  at  any 
Post  Office  Savings  Bank,  and  the  deposit-book  will  also  be 
required  in  that  department,  but  where  a  deposit  is  made  for 
the  purpose  of  immediate  investment,  the  book  need  not  be 
sent  with  the  application  to  invest,  but  can  be  held  over  until 
the  acknowledgment  of  the  deposit  is  received.  The  invest- 
ment will  be  at  the  current  price  of  the  day  on  which  it  is 
made,  and  a  certificate  thereof  will  be  sent  to  the  depositor  by 
post.  Sales  of  stock  will  be  effected  at  the  request  of  the 
depositor,  made  in  like  manner,  the  application  being  accom- 
panied by  the  deposit-book  and  investment  certificate,  and  in 
such  case  the  value  of  the  stock  at  the  current  price  of  the  day 
of  sale,  less  the  commission,  will  be  forthwith  paid  by  warrant 
to  the  depositor  at  the  Post  Office  Savings  Bank  most  convenient 
to  him.  A  depositor  may  transfer  stock  standing  to  the  credit 
of  his  account  with  the  Post  Office  Savings  Bank  into  his  own 
name  at  the  Bank  of  England  upon  making  application  to  the 
Savings  Bank  Department  on  a  form  which  can  be  obtained  at 
any  Post  Office  Savings  Bank,  and  sending  it  with  his  deposit- 
book  and  investment  certificate."  The  rule  also  enabled  a 
depositor  having  sufficient  stock  standing  to  his  credit  in  the 
Government  Stock  Eegister  of  the  Post  Office  Savings  Bank  to 
obtain  a  stock  certificate  in  the  manner  therein  prescribed,  and 
provided  that  in  that  case  the  stock  would  be  written  off  the 
depositor's  account  in  the  books  of  the  savings  bank,  and  that 
all  further  dividends  would  be  payable  at  the  Bank  of  England 
or  its  country  branches.  The  bank-book  also  contained  an 
entry  of  the  sum  of  stock  invested  for  the  depositor. 


396 


CHANCERY  DIVISION. 


[1902] 


KEKEWICH 
J. 

1902 


Andrews, 
In  re. 

Andrews 

V. 

Andrews. 


The  investment  certificate  certified  that  501.  10s.  Local 
Loans  3  per  cent.  Stock  had  been  placed  on  the  Savings 
Bank  Investment  Account  of  the  National  Debt  Commis- 
sioners, that  the  same  had  been  credited  in  the  Government 
Stock  Eegister  of  the  Post  Office  Savings  Bank  to  Amy  Caroline 
Andrews,  and  that  the  deposit  account  had  been  charged  v^ith 
the  sum  of  511.  Is.  4cZ.,  being  the  price  of  the  stock  at  the  date 
of  investment  and  commission.  It  also  contained  a  note  that 
in  the  event  of  the  depositor  desiring  to  sell  the  stock,  or  to 
obtain  a  stock  certificate  under  the  National  Debt  Act,  1870, 
01:  to  transfer  it  into  his  own  name  in  the  books  of  the  Bank  of 
England,  he  must  forward  the  certificate  and  his  deposit-book, 
with  his  application,  to  the  Controller  of  the  Post  Office  Savings 
Bank. 

iT.  E.  Wright,  for  the  summons. 

Lyttelton  Chubb,  for  Miss  Anna  Catharina  Andrews.  Where 
money  is  deposited  in  the  Post  Office  Savings  Bank,  and  is 
invested  by  the  bank  in  Government  stock  for  the  depositor, 
for  the  purposes  of  a  donatio  mortis  causa  it  stands  in  pre- 
cisely the  same  position  as  any  other  money  deposited  in  the 
savings  bank.  The  bank-book  and  the  investment  certificate 
form  evidence  of  the  indebtedness  of  the  bank  and  of  the 
circumstances  of  that  indebtedness.  The  stock  is  not  put  into 
the  depositor's  name,  but  remains  in  the  name  of  the  National 
Debt  Commissioners.  The  postmaster  receives  the  dividends, 
and  he  carries  them  to  the  credit  of  the  depositor's  accounts 
If  the  depositor  had  transferred  the  stock  into  his  own  name> 
then,  no  doubt,  the  stock  could  not  have  been  the  subject  of  a 
donatio  mortis  causa ;  but  here  no  transfer  of  the  stock  by  the 
depositor  is  required,  and  a  good  title  can  be  made  by  presenting 
the  investment  certificate  and  the  deposit-book  to  the  Post 
Office  Savings  Bank. 

George  Cave,  for  the  other  executor,  who  was  also  beneficially 
entitled  under  the  will,  was  not  heard  upon  this  point. 

Kekewich  J.  It  seems  to  me  that  as  regards  the  savings 
bank  deposit  the  law  must  be  taken  to  be  settled.  The  very 
question  came  before  Byrne  J.,  and  his  view  was  that  apart 
from  authority  it  was  impossible  to  distinguish  on  principle  the 
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case  of  an  ordinary  receipt  given  by  bankers  from  a  deposit-  kekewicii 
note  given  by  the  Post  Office  Savings  Bank  in  the  ordinary 
form.  He  says  (1)  :  "  Apart  from  authority  pointing  the  other 
way,  I  should  have  considered  it  impossible,  after  comparing 
the  terms  of  the  deposit  receipts  in  the  cases  of  In  re  Dillon  (2) 
and  Moore  v.  Darton  (3)  with  the  savings  bank  book,  to  hold 
that  the  latter  is  not  a  good  subject  for  donatio  mortis  causa." 
I  express  my  entire  concurrence  with  the  learned  judge.  In 
my  opinion, .  the  case  of  In  re  Dillon  (2)  governed  the  case 
before  him  and  governs  the  case  before  me,  so  far  as  it  is  not 
covered  by  Byrne  J.'s  decision.  The  other  point  is  new — that 
is  to  say,  the  particular  facts  are  new.  The  Post  Office  gives 
facilities  to  depositors  to  invest  in  Government  stock.  They 
may  invest  through  the  Post  Office  Savings  Bank  in  their  own 
names,  and  in  that  case  it  becomes  stock  invested  in  the 
depositor's  name  in  the  ordinary  way,  and  can  only  be  realized 
in  the  ordinary  way.  It  cannot  be  contended  that  that  could 
be  good  subject-matter  for  a  donatio  mortis  causa.  Both 
principle  and  authority  are  against  it.  But  in  order  to  assist 
depositors  the  Post  Office  does  something  else.  Instead  of 
purchasing  so  much  stock  in  the  names  of  the  depositors,  it 
itself  invests  the  money  for  them — that  is  to  say,  the  Post 
Office  Savings  Bank  acts  as  trustee  for  the  depositor,  and  then 
the  depositor  has  a  certificate  called  an  investment  certificate. 
[His  Lordship  referred  to  the  certificate  issued  to  the  testatrix, 
and  continued  : — ] 

There  is  a  large  sum  of  Local  Loan  Stock  standing  in  the 
name  of  the  National  Debt  Commissioners.  They  can  only 
transfer  that  in  the  ordinary  way  at  the  Bank  of  England ;  but 
they  have  a  Post  Office  Savings  Bank  account  in  their  books, 
and  in  that  account  they  credit  the  Post  Office  Savings  Bank 
with  this  sum  of  50Z.  10s,  on  behalf  of  Amy  Caroline  Andrews. 
There  is  no  transfer  of  stock :  it  is  a  mere  credit  in  the  books. 
If  the  depositor  desires  to  realize  there  must  be,  to  keep  things 
straight,  a  debit  of  so  much  as  is  to  be  transferred  to  her. 
There  is  no  transfer;  but  the  50Z.  10s.  is  credited  to  her  at  the 
current  price  of  the  day  less  commission,  and  the  result  is  that 

(1)  [1902]  1  Ch.  686.  (2)  (1890)  44  Ch.  D.  76. 

(3)  (1851)  4  De  G.  &  Sm.  517. 
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KEKEWICH  she  is  entitled  to  receive  that  amount  in  cash,  and  if  she  so 
requests  it  will  be  paid  to  her  by  warrant  at  the  Post  Office 
Savings  Bank  most  convenient  to  her.    If  she  exercises  the 
privilege  of  changing  her  mind  and  prefers  the  money  to  go  to 
her  account  at  the  savings  bank,  she  has  to  make  a  redeposit, 
or,  strictly  speaking,  a  fresh  deposit,  notwithstanding  that  she 
never  touches  the  money.     The  depositor  cannot  get  this 
money  simply  by  asking  that  it  shall  be  paid  to  her ;  but  these 
forms  have  to  be  gone  through,  and  in  fact  it  is  a  sale  of  the 
stock  standing  in  her  name,  though  as  a  matter  of  fact  there  is 
no  sale  at  the  Bank  of  England.    Now,  the  principle  of  the 
case  of  In  re  Billon  (1)  as  stated  by  Byrne  J.  is  this  (2)  : 
"  The  test  appears  to  be  whether  or  not  the  document,  besides 
acknowledging  the  receipt  of  the  money,  expresses  the  terms 
on  which  it  is  held,  and  shews  what  the  contract  between 
the  parties  is."    So  far  we  have  a  book  in  which  the  sum  of 
50?.  10s.  Local  Loans  Stock  is  mentioned.    That  shews  that 
the  Post  Office  Savings  Bank  has  invested  the  money,  and  the 
rules  which  are  printed  in  the  book  no  doubt  shew  the  terms 
on  which  it  is  held.    But  it  was  not  intended  by  the  learned 
judge  that  that  should  be  necessarily  exhaustive.    One  must 
go  a  step  further,  and  Byrne  J.'s  decision  does  not  assist  me  to 
say  that  this  must  be  a  proper  donatio  mortis  causa  of  the 
Local  Loans  Stock  so  invested.    To  hold  that  would  belpush- 
ing  the  doctrine  beyond  In  re  Dillon  (1)  and  beyond  Byrne  J.'s 
decision.    Notwithstanding  that  there  have  been  some  cases  of 
late  years  in  which  the  doctrine  has  been  extended,  I  do  not 
think  that  this  extension  ought  to  be  allowed.    I  agree  it  is 
only  going  a  little  further ;  but  it  is  a  substantial  step,  and  I  do 
not  think  it  is  a  step  which  ought  to  be  taken.    If  there  is  any 
further  discussion  of  the  case  and  the  Court  of  Appeal  thinks 
that  it  ought  to  be  taken,  well  and  good ;  but  I  do  not  think 
that  a  judge  of  first  instance  ought  to  go  beyond  what  has  been 
previously  decided  on  these  lines. 


Solicitors:  Badford  d  Frankland;  William  D,  Mercer; 
Pritchard  d  Sons. 

(1)  44  Ch.  D.  76.  (2)  [1902]  1  Ch.  685. 

H.  B.  H. 
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Vendor  and  Purchaser  —  Equitahle  Mortgage — Notice — Fraud  of  Vendor's 
Solicitor  —  Legal  Estate — Possession  of  Title-deeds — Forged  Beceipt  — 


Prior  to  the  completion  of  a  purchase  in  August,  1899,  the  purchaser's 
solicitors  discovered  the  existence  of  an  equitable  mortgage  of  January, 
1897,  not  disclosed  by  the  abstract,  and  required  it  to  be  discharged ;  on 
completion  of  the  purchase,  the  vendor's  solicitor,  who  was  also  the 
solicitor  of  the  equitable  mortgagee,  produced  the  deed  creating  the 
equitable  mortgage  with  what  purported  to  be  a  receipt,  signed  by  the  mort- 
gagee, for  all  moneys  due  on  the  security ;  an  assignment  of  the  property 
by  the  vendor  to  the  purchaser,  passing  the  legal  estate,  was  executed, 
and  the  equitable  mortgage  with  the  receipt  and  all  the  other  title-deeds 
were  handed  to  the  purchaser.  The  receipt  on  the  equitable  mortgage 
was  a  forgery,  and  on  an  action  being  brought  by  the  equitable  mortgagee 
against  the  purchaser  to  establish  the  priority  of  his  charge  : — 

Held,  that  as  the  defendant  had  purchased  with  notice  of  an  incum- 
brance which,  as  a  fact,  was  still  subsisting,  the  legal  estate  and  posses- 
sion of  the  title-deeds  afforded  no  protection,  and  that  the  plaintiffs 
equitable  mortgage  therefore  had  priority,  and  could  still  be  enforced 
against  the  defendant. 

Trial  of  Action. 

The  question  for  decision  in  this  action  was  whether,  as 
between  two  innocent  parties,  a  purchaser  and  an  equitable 
mortgagee,  who  had  both  been  defrauded  by  one  Charles  Parr, 
a  solicitor,  the  legal  estate  and  possession  of  the  title-deeds  by 
the  purchaser  gave  him  priority  over  the  equitable  mortgagee, 
and  so  enabled  the  purchaser  to  hold  the  property  free  from 
the  mortgage.  The  facts,  so  far  as  material,  were  as  follows : — 

In  January,  1897,  one  Joseph  Taylor  purchased  two  lease- 
hold houses,  and  applied  to  his  solicitor,  Charles  Parr,  to  find 
him  450Z.  to  complete  his  purchase.  The  plaintiff,  another 
client  of  the  said  Charles  Parr,  at  Parr's  request  found  the 
money,  and  the  purchase  was  completed  and  the  houses  were 
duly  assigned  to  Taylor.  On  January  15,  1897,  Taylor  signed 
a  memorandum  of  deposit  in  favour  of  the  plaintiff  for  the  450Z. 
so  advanced,  and  charged  the  houses  comprised  in  the  title- 
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Jared     450Z.  with  interest  thereon  at  51.  per  cent.    The  title-deeds 

Clements.        deposited  remained  with  Charles  Parr  as  the  plaintiff's 

  solicitor. 

In  September,  1898,  a  receiving  order  in  bankruptcy  was 
made  against  Taylor,  which  was  rescinded  in  January,  1899. 
In  July,  1899,  Taylor  contracted  to  sell  these  two  houses  to 
the  defendant  for  630Z.,  Parr  acting  as  his  solicitor  in  the  matter 
of  this  sale.  The  abstract  of  title  as  delivered  to  the  defendant 
did  not  disclose  the  equitable  mortgage  of  January,  1897,  but, 
on  searching  the  file  in  bankruptcy  to  satisfy  themselves  that 
the  receiving  order  had  been  discharged,  the  purchaser's  soli- 
citors discovered  the  existence  of  the  equitable  mortgage  in 
favour  of  the  plaintiff,  and  they  thereupon  wrote  requiring  it 
to  be  discharged ;  to  this  Parr  replied  that  he  should  be  pre- 
pared to  hand  over  the  memorandum  of  deposit,  with  a  receipt 
indorsed,  on  completion.  This  was  considered  satisfactory, 
and  on  August  10,  1899,  the  purchase  was  completed,  and  an 
assignment  of  the  property  by  the  vendor  to  the  defendant 
passing  the  legal  estate  was  executed,  and  at  the  same  time  the 
memorandum  of  deposit,  with  what  purported  to  be  a  receipt, 
signed  by  the  plaintiff,  for  all  moneys  due  on  the  security,  was 
handed  over  to  the  defendant's  solicitor,  together  with  all  the 
title-deeds  relating  to  the  property :  this  receipt  was  dated 
August  10,  1899.  As  a  fact,  the  signature  on  this  receipt  was 
not  that  of  the  plaintiff,  who  knew  nothing  at  all  about  the 
transaction,  but  was  a  forgery  committed  by  Charles  Parr. 
No  portion  of  the  450/.  had  been  paid  to  the  plaintiff.  Interest 
on  this  equitable  mortgage  was  regularly  paid  to  the  plaintiff 
by  Parr,  in  the  first  instance  as  Taylor's  solicitor,  and  after- 
wards mainly  out  of  his  own  pocket,  from  January,  1897,  till 
the  year  1901,  when  Parr  absconded,  and  this  and  other 
frauds  were  discovered.  The  plaintiff  commenced  this  action 
to  establish  the  priority  of  his  charge  against  the  defendant. 
The  action  was  tried  with  witnesses,  and  the  plaintiff  was 
examined  and  cross-examined  as  to  his  mode  of  dealing  with 
his  soHcitor,  Charles  Parr,  with  the  result  that  the  Court  found 
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that  he  had  been  guilty  of  no  negligence  or  misconduct  in  byrnej. 
allowing  the  title-deeds  to  remain  with  his  solicitor.  1902 

Jared 

Norton,  K.C.,  and  Methold,  for  the  plaintiff.   The  title-deeds   cj  smelts 

were  properly  left  by  the  plaintiff  in  the  custody  of  his  solicitor ;   

after  the  equitable  mortgage  they  were  held  by  Parr  as  agent 
for  the  plaintiff,  and  the  plaintiff  was  guilty  of  no  negligence 
in  leaving  these  deeds  with  his  solicitor.  The  defendant  had 
express  notice  of  this  equitable  mortgage  before  the  completion 
of  the  purchase,  and,  owing  to  the  forged  receipt,  this  mortgage 
as  a  fact  was  not  discharged ;  the  mortgagee,  therefore,  has 
priority  over  the  purchaser. 

[They  also  referred  to  Fisher  on  Mortgages,  5th  ed.  p.  19, 
paragraph  36.] 

Bowde7i,  K.C.,  and  W.  H.  Gozens-Hardy,  for  the  defendant. 
There  was  no  iiegligence  on  the  part  of  the  purchaser :  no 
precautions  were  omitted ;  and  it  was  believed  that  this  mort- 
gage had  been  discharged  ;  the  purchaser  was  deceived  by  a 
forged  receipt ;  still,  as  the  defendant  obtained  the  legal  estate 
and  has  possession  of  all  the  title-deeds,  the  protection  always 
afforded  by  the  legal  estate,  as  between  two  innocent  parties, 
ought  to  be  sufficient  to  turn  the  scale  in  favour  of  the  pur- 
chaser :  Batcliffe  v.  Barnard  (1) ;  Bailey  v.  Barnes  (2) ;  Heioitt 
v.  Loosemore.  (3)  It  takes  a  great  deal  to  deprive  a  purchaser 
of  the  benefit  of  the  legal  estate.  The  answer  made  to  the 
inquiry  about  this  equitable  mortgage  by  Parr  was  a  reasonable 
one  ;  we  were  not  bound  to  make  further  inquiries  when  the 
memorandum  with  the  receipt  indorsed  was  produced  :  Jones 
V.  Williams.  (4)  We  were  not  bound  to  go  behind  the  actual 
documents  produced,  there  being  nothing  to  cause  any  suspicion : 
Earl  of  Gainshorougli  v.  Watcomhe  Terra  Gotta  Clay  Go.  (5) 
The  defendant  in  this  case  obtained  the  legal  estate  imme- 
diately on  the  completion  of  the  purchase ;  it  was  not  like  the 
case  of  acquiring  a  legal  estate  to  cure  a  defective  title  ;  this 
makes  a  difference  :  Pilcher  v.  Baiolins.  (6)    As  between  two 

(1)  (1871)  L.  R.  6  Ch.  652.  (4)  (1857)  24  Beav.  47. 

(2)  [1894]  1  Ch.  25.  (5)  (1885)  54  L.  J.  (Ch.)  901. 

(3)  (1851)  9  Hare,  449.  (6)  (1872)  L.  R.  7  Ch.  259,  268. 
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1902      been  defrauded,  the  legal  estate  and  possession  of  the  deeds  is 
Jared     a  sufficient  protection  against  the  plaintiff's  claim. 
Clements       t"^^  objection  was  also  taken  to  the  form  of  the  memorandum 

  of  deposit,  but,  having  regard  to  the  evidence,  this  portion  of 

the  argument  is  not  material.] 

Norton^  K.C.,  in  reply.  The  defendant  purchased  with  notice 
of  an  incumbrance  which,  as  a  fact,  is  still  subsisting,  and 
consequently  the  legal  estate  does  not  protect  him :  the  cases 
dealing  with  the  protection  afforded  by  the  legal  estate  do  not 
apply  to  a  case  like  the  present.  There  appears  to  be  no 
reported  case  directly  in  point. 

Cur.  adv.  vuU. 


May  31.  Byrne  J.,  after  shortly  stating  the  facts  relating 
to  the  purchase  by  the  defendant  from  Taylor,  continued  : — 
The  memorandum  of  deposit  and  title-deeds  were  in  the  hands 
of  Charles  Parr,  the  solicitor,  having  been  left  with  him  for 
safe  custody  by  the  plaintiff ;  but  I  cannot  find  that  he  had  any 
authority,  either  express  or  implied,  to  deal  in  any  way  with 
these  documents.  * 

No  reasonable  precaution  was  neglected  by  the  purchaser; 
nor  was  the  plaintiff,  the  mortgagee,  guilty  of  any  negligence 
or  misconduct. 

Under  these  circumstances  the  question  arises  whether  the 
defendant,  having  the  legal  estate  and  possession  of  the  title- 
deeds,  is  entitled  to  hold  the  property  free  from  the  mortgage, 
or  whether  the  plaintiff,  as  equitable  mortgagee,  can  uphold 
his  security. 

I  think  that  the  contention  of  the  plaintiff  must  prevail. 
There  was  a  subsisting  charge  in  his  favour,  of  which  the 
defendant  had  notice  prior  to  the  payment  of  the  purchase- 
money.  Having  this  notice,  it  was  for  the  defendant,  or  his 
solicitors  on  his  behalf,  to  be  satisfied  that  the  incumbrance  was 
discharged  before  parting  with  the  money.  The  defendant's 
solicitors  were  satisfied  with  what  appeared  to  be,  but  was  not 
in  fact,  sufficient  evidence,  and  I  am  unable  to  say  that  the 
fraud  practised  upon  them  by  the  vendor's  soHcitor  enabled  the 
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defendant  to  stand  in  the  same  position  as  if  he  had  never  had  byene  j. 
notice  of  the  charge.  1902 

If  the  arrangement  had  been  that  the  equitable  mortgagee  jj^red 
should  join  in  the  assignment  to  the  defendant,  and  he  had  not  qj^^j^ents 

joined,  but  some  person  had  fraudulently  personated  him  and   

forged  his  name  at  the  completion,  the  point  would  have 
appeared,  I  think,  clear ;  the  principle  seems  to  me  the  same. 

The  case  is  a  hard  one  upon  the  defendant,  and  not  the  less 
so  because,  if  less  diligence  had  been  shewn  by  the  gentleman 
who  actually  made  the  search  in  bankruptcy,  the  mortgage 
would  probably  never  have  been  disclosed,  and  the  purchaser 
could  then  have  claimed  to  be  a  purchaser  for  value  without 
notice ;  but,  on  the  other  hand,  a  decision  against  the  plaintiff 
would  have  been  equally  hard  upon  him,  as  he  v/ould  have 
been  deprived  of  his  security,  without  any  default  on  his  part, 
by  the  fraud  for  which  I  feel  bound  to  hold  the  defendant  must 
suffer  instead. 

A  point  was  taken,  that  the  memorandum  of  deposit  did  not 
operate  as  a  charge  because  the  property  included  in  it  was  not 
described ;  but  inasmuch  as  the  mortgagor  and  mortgagee,  as 
well  as  the  purchaser,  all  knew  and  acted  upon  the  footing  that 
the  property  intended  to  be  dealt  with  by  the  memorandum 
was,  as  in  fact  it  was,  that  to  which  the  deposited  deeds  related, 
and  as  the  deposit  alone  would  have  created  an  effectual  charge, 
I  do  not  think  that  this  objection  is  well  founded  or  can  affect 
the  result. 


Sohcitors  :  Watsoii  Dyer  d  By  don  ;  Shepheards  d  Walters, 

W.  C.  D. 
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FARWELL     BEITISH  HOMES  ASSURANCE  CORPORATION, 
^'  LIMITED  V.  PATERSON. 

1902 

r  ^  [1901    B.  2019.] 

June  10,  11, 
18 

 '_        Partnership — Liability  for  Fraud  of  Co-partner — Contract  with  Individual 

before  Partnership — Novation —  Election  to  abide  by  Contract  with  Indivi- 
dual— Solicitors. 

) 

Where  A.  has  a  contract  with  B.,  and  B.  takes  C.  into  partnership  and 
gives  A.  notice,  A.  has  an  option  whether  he  will  abide  by  his  contract 
with  B.  alone  or  accept  the  liability  of  the  partnership.  If  he  elect  to  abide 
by  his  contract  with  B.,  C.  is  not  liable  for  a  fraud  committed  by  B. 
against  A.  in  respect  of  the  contract,  though  B.  was  acting  within  the 
scope  of  the  partnership  business. 

The  plaintiffs  appointed  B.  their  solicitor,  and  instructed  him  to  act  for 
them  in  a  mortgage  transaction.  While  the  business  was  pending,  B.  took 
the  defendant  into  partnership,  and  gave  the  plaintiffs  notice  in  writing. 
The  plaintiffs  paid  no  attention  to  the  notice,  continued  to  correspond 
with  B.  in  his  own  name,  and  finally  sent  him  the  money  to  advance  on 
the  mortgage  by  cheque  made  payable  to  his  order,  and  accepted  his 
receipt  in  his  own  name.  B.  paid  the  money  into  his  own  account  and 
misappropriated  it : — 

Held,  that  the  plaintiffs  had  elected  to  continue  to  employ  B.  alone,  and 
the  defendant  was  not  liable  for  B.'s  fraud. 

The  plaintiffs  were  a  limited  company,  whose  chief  business 
was  to  advance  money  on  the  security  of  house  property  to  the 
holders  of  certain  house  property  certificates.  The  company 
were  in  the  habit  of  appointing  local  solicitors  to  act  for  them  in 
respect  of  all  mortgages  within  a  certain  district.  In  May,  1899, 
they  appointed  Frederick  Atkinson,  a  solicitor  who  carried  on 
business  at  Hastings  and  Bexhill  under  the  name  of  Atkinson 
&  Atkinson,  their  local  solicitor  for  the  district  of  Hastings. 
The  plaintiffs  knew  that  Atkinson  had  no  partner.  In  Sep- 
tember, 1900,  the  plaintiffs  wrote  to  Atkinson  under  his  firm 
name,  instructing  him  to  act  for  them  in  the  matter  of  a 
mortgage  for  360Z.  to  be  advanced  to  a  Mr.  Coleman.  There 
was  some  delay  in  the  matter,  and  it  was  not  completed  until 
after  June  1,  1901. 

I  By  a  deed  dated  December  31,  1900,  the  defendant  Paterson 
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entered  into  partnership  with  Atkinson  as  from  December  1,  far  well 
1900.    The  deed  recited  that  it  had  been  agreed  that  the 

.  .  1902 

defendant  should  purchase  a  third  share  of  Atkinson's  business, 

including  profits  of  offices  and  appointments,  for  1500/.,  which  ^ome^ 

was  paid  down  on  the  execution  of  the  deed.    It  then  provided  Assukance 

^      ^  ^  ,  Corporation, 

that  Atkinson  and  Paterson  should  become  and  be  partners  in  Limited 

the  profession  of  solicitors  and  conveyancers,  m  continuation  of  patersox. 

the  business  carried  on  for  many  years  by  Atkinson,  for  their 

joint  lives  under  the  style  or  firm  of  Atkinson  &  Paterson,  and 

that  neither  partner  should  enter  into  any  engagement  on 

behalf  of  the  firm  except  in  its  name ;  and  that  all  moneys 

received  on  account  of  the  partnership  should  be  paid  to  the 

bankers  of  the  partnership  in  the  same  cheques,  &c.,  in  which 

they  were  received.    The  defendant  had  not  himself  seen  the 

books  of  F.  Atkinson's  business,  but  had  received  a  favourable 

report  from  accountants  who  had  examined  them. 

On  February  5,  1901,  Atkinson  gave  notice  in  writing  to  the 
plaintiffs  that  he  had  taken  the  defendant  into  partnership,  and 
that  the  business  would  in  future  be  carried  on  under  the  name 
of  Atkinson  &  Paterson.  This  notice  was  received  by  the 
plaintiffs,  but  they  took  no  notice  of  it,  and  their  house  pro- 
perty manager,  who  conducted  all  the  correspondence  with 
Atkinson,  continued  to  correspond  with  him  under  the  name  of 
Atkinson  &  Atkinson,  because,  as  he  stated  in  evidence,  he  had 
no  instructions  to  the  contrary. 

On  February  28, 1901,  the  plaintiffs  sent  the  money  for  com- 
pletion of  Coleman's  mortgage  by  a  cheque  dated  February  23, 
drawn  to  Messrs.  Atkinson  &  Atkinson  or  order,  in  a  letter 
addressed  to  Messrs .  Atkinson  &  Atkinson .  F .  Atkinson  indorsed 
the  cheque  Atkinson  &  Atkinson,"  and  signed  a  receipt  in 
that  name,  which  was  sent  to,  and  accepted  by,  the  plaintiffs. 
The  money  was  paid  by  F.  Atkinson  into  his  private  account. 
The  account  was  then  overdrawn  by  330Z. ;  the  balance  of  30/., 
by  which  the  account  was  put  in  credit,  was  drawn  out  by 
Atkinson  within  a  few  days  and  applied  to  his  own  use. 
F.  Atkinson  had  never  kept  any  banking  account  in  the  name 
of  Atkinson  &  Atkinson ;  the  account  in  his  own  name  was 
used  as  his  business  as  well  as  his  private  account. 
Vol.  II.  1902.  2  F  1 
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FAKWELL  The  defendant  began  to  attend  regularly  at  the  Hastings 
office  on  or  about  February  5,  1901.  The  name-plate  on  the 
door  of  the  Hastings  office  was  changed  to  Atkinson  &  Paterson, 


^oMEf  ^^^^  Bexhill  office  was  not  altered.   No  books  of  the 

Assurance  new  firm  were  in  fact  kept,  and  no  banking  account  was  opened 

OORPOEATION,  .      .  ^  n  *    T  • 

Limited    m  its  name.  JNo  moneys  were  paid  out  of  F.  Atkmson  s  account 
Paterson.       or  for  the  benefit  of  the  partnership.  Paterson  had  no  power 
to  draw  upon  F.  Atkinson's  account. 

On  March  15  the  defendant  first  heard  of  the  Coleman 
transaction,  and  he  then  discovered  that  F.  Atkinson  had  mis- 
appropriated the  360L  and  other  moneys,  and  that  the  business 
was  hopelessly  insolvent.  Shortly  afterwards  F.  Atkinson 
absconded. 

The  partnership  was  dissolved  on  March  23,  1901 ;  and  on 
May  14,  1901,  the  plaintiffs  brought  this  action  to  recover  the 
360Z.  from  the  defendant  as  money  received  by  the  partnership. 

Jenhins,  K.C.y  and  A.  P.  Foley ,  for  the  plaintiffs.  The  case 
is  plainly  within  ss.  10  and  11  of  the  Partnership  Act,  1890.  (1) 
The  money  was  received  by  the  firm  within  s.  11  (b).  If  not, 
it  was  clearly  received  by  Atkinson,  acting  in  the  ordinary 
course  of  the  business  of  the  firm  within  s.  10,  or  within  the 
scope  of  his  apparent  authority  within  s.  11  (6),  and  the  defend- 
ant is  severally  liable  under  s.  12.    Appointments  are  specially 

(1)  53  &  54  Vict.  c.  39,  s.  10 :  third  person  and  misapplies 

"Where  by  any  wrongful  act  or  it;  and 

omission  of  any  partner  acting  in  the  "  (h)  Where  a  firm  in  the  course  of 

ordinary  course  of  the  business  ot  the  its  business  receives  money 

firm,  or  with  the  authority  of  his  or  property  of  a  third  per- 

co-partners,  loss  or  injury  is  caused  son,  and  the   money  or 

to  any  person  not  being  a  partner  in  property  so  received  is  mis- 

the  firm,  or  any  penalty  is  incurred,  applied  by  one  or  more  of 

the  firm  is  liable  therefor  to  the  same  the  partners  while  it  is  in 

extent  as  the  partner  so  acting  or  the  custody  of  the  firm ; 

omitting  to  act."  the  firmis  liable  to  make  good  the  loss." 

Sect.  11 :  "  In  the  following  cases ;  Sect.  12  :  "  Every  partner  is  liable 

namely  : —  jointly  with  his  co-partners  and  also 

"  (a)  Where  one   partner   acting  severally  for  everything  for  which  the 

within  the  scope  of  his  firm  while  he  is  a  partner  therein 

apparent  authority  receives  becomes  liable  under  either  of  the 

the  money  or  property  of  a  two  last  preceding  sections." 
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referred  to  in  the  partnership  deed,  and  this  money  was  received  faewell 
by  Atkinson  either  under  his  appointment  or  within  the  general 


1902 

scope  of  the  partnership  business.    The  receipt  of  money  for  a 

particular  investment  is  within  the  scope  of  a  solicitor's  business,  ^l^^f 

though  its  receipt  for  general  investment  is  not :  Harman  v.  Assubance 

"  °  .  Corporation, 

Johnson  (1) ;  Bourdillon  v.  Boche.  (2)    It  makes  no  difference  Limited 

that  the  person  who  entrusts  the  money  to  the  partner  thought  pateeson. 

he  was  dealing  with  one  person  carrying  on  business  under  a 

firm  name.    Nor  does  it  matter  what  became  of  the  money. 

When  it  is  once  traced  to  the  hands  of  a  partner,  the  burden  is 

on  the  firm  to  discharge  itself. 

F,  Tliompson  {Upjohny  K.G.,  with  him),  for  the  defendant. 
The  plaintiffs  originally  employed  Atkinson  alone  as  their 
solicitor  ;  they  had  notice  that  he  had  taken  the  defendant  into 
partnership,  but  they  never  adopted  the  firm  as  their  solicitors, 
but  elected — as  they  had  a  right  to  do — to  continue  to  employ 
Atkinson  alone.  A  point  was  made  of  the  recital  in  the  partner- 
ship deed,  but  that  merely  shews  a  contract  between  Atkinson 
and  the  defendant  to  share  the  profits.  The  plaintiffs  were  not 
bound.  A  solicitor  cannot  make  his  partner  a  client's  solicitor 
without  the  client's  consent.  The  plaintiffs  must  prove  nova- 
tion. They  ask  the  Court  to  assume  it ;  but  all  the  evidence  is 
in  favour  of  an  election  not  to  adopt  the  new  firm  as  their 
solicitors.  They  entrusted  the  money  to  Atkinson  to  pay 
Coleman,  not  to  use  on  behalf  of  the  partnership.  It  would 
have  been  a  breach  of  trust  on  his  part  to  pay  it  into  the  firm's 
account ;  and  in  fact  it  never  came  into  that  account,  and  the 
firm  got  no  power  over  or  benefit  from  the  money.  The  case 
is  within  the  principle  of  Jacobs  v.  Morris.  (3) 

Jenkins  J  K.C.,  in  reply.  There  is  no  question  of  novation. 
If  this  was  partnership  business,  then  Atkinson  was  the  agent 
of  the  firm.  The  only  way  to  disprove  agency  is  to  shew  that 
this  was  not  partnership  business,  or  that  the  plaintiffs  are  in 
some  way  estopped  from  saying  that  it  was.  There  is  nothing 
in  the  plaintiffs'  conduct  to  cause  such  an  estoppel.  There  was 
no  negHgence  in  drawing  the  cheque  to  one  partner  only ;  the 

(1)  (1853)  2  E.  ifc  B.  61.  (2)  (1858)  27  L.  J.  (Ch.)  681. 

(3)  [1902]  1  Ch.  816. 

2  1 
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FARWELL  partnership  is  liable  though  only  one  partner  is  employed:  Blair 
V.  Bromley  (1) ;  St.  Auhyn  v.  Smart,  (2)    If  Atkinson  had  been 

1902 

<^v^      the  agent  of  an  undisclosed  principal,  nothing  that  the  plaintiffs 
"homes^    have  done  would  prevent  their  suing  the  principal :  Curtis  v . 

Assurance    Williamson.  (3) 
Corporation, 

Limited  Cut.  adv.  vult. 


Paterson. 


June  18.  Faewell  J.  This  is  one  of  those  unfortunate 
cases  in  which  the  Court  has  to  determine  which  of  two 
innocent  parties  must  suffer  for  the  defalcations  of  a  rogue. 
[His  Lordship  stated  the  facts  of  the  case  as  above,  and 
continued : — ] 

In  these  circumstances  the  plaintiffs  allege  that  the  defend- 
ant is  liable  as  a  partner,  and  rely  on  ss.  10  and  11  of  the 
Partnership  Act.  [His  Lordship  here  read  these  sections,  and 
continued : — ]  Now  the  liability  of  partners  which  is  declared 
by  these  sections  is  merely  a  branch  of  the  law  of  principal  and 
agent.  "Every  partner  is  an  agent  of  the  firm  and  his  other 
partners  for  the  purpose  of  the  business  of  the  partnership  " 
(s.  5),  and  all  the  partners  are  liable  because  the  individual 
partner  has  acted  or  contracted  as  agent  for  them  as  either  dis- 
closed or  undisclosed  principals ;  if  disclosed,  because  the  act  or 
contract  is  avowedly  with  them  or  on  their  behalf ;  if  undisclosed, 
because  the  law  gives  the  other  contracting  party  the  option  of 
proceeding  against  the  undisclosed  principal  when  discovered. 
But  where  A.,  knowing  B.  and  C.  to  be  partners,  refuses  to 
contract  with  them  jointly  and  insists  on  contracting  with  B. 
alone,  he  cannot  afterwards  treat  B.  as  liable.  "  Where  a  man 
has  an  option  to  choose  one  or  other  of  two  inconsistent  things, 
when  once  he  has  made  his  election  it  cannot  be  retracted,  it  is 
final  and  cannot  be  altered.  '  Quod  semel  placuit  in  electionibus 
amplius  displicere  non  potest.'  "  (4)  The  several  liability  of  B. 
is  a  totally  distinct  thing  from  the  joint  liability  of  B.  and  C. 
A.  had  his  option  which  he  would  accept,  and  he  elected  to 
accept  B.'s  several  liabiHty.    The  same  principles  apply  to  a 

(1)  (1847)  2  Ph.  354.  (4)  Per  Lord  Blackburn,  Scarf  v. 

(2)  (1867)  L.  E.  5  Eq.  183.  Jardine,  (1882)  7  App.  Cas.  360, 

(3)  (1874)  L.  E.  10  Q.  B.  57.  quoting  Co.  Litt.  146  a. 
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contract  made  between  A.  and  B.  where  B.  subsequently  takes  farwell 

C.  into  partnership  and  gives  A.  notice  thereof.    The  question 

then  becomes  one  of  novation.    Has  the  original  contract  been  — 

discharged  by  the  acceptance  of  the  new  liability  ?    I  take  the  ^ome^ 

law  as  stated  in  Lindley  on  Partnership,  6th  ed.  p.  246 :  "  In  Assurance 

,  .  Corporation, 

order  that  one  liability  may  be  extinguished  by  being  replaced  Limited 

by  another  by  agreement,  it  is  essential  that  the  person  in  paterson. 

whom  the  correlative  right  resides  should  be  a  party  to  the 

agreement,  or  should,  at  all  events,  shew  by  some  act  of  his 

own  that  he  accedes  to  the  substitution.    If  A.,  being  indebted 

to  B.,  transfers  his  liability  to  C,  and  B.  does  not  assent  to  the 

transfer,  his  rights  are  wholly  unaffected  :  he  will  neither  acquire 

any  right  against  C.  nor  lose  his  former  right  against  A.  As 

regards  B.  the  agreement  between  A.  and  C.  is  res  inter  alios 

acta,  and  it  does  not  in  any  way  benefit  or  prejudice  him.  But 

if  B.  assents  to  the  arrangement  come  to  between  A.  and  C, 

and  adopts  C.  as  his  debtor  instead  of  A.,  then  A.'s  liability  to 

B.  is  at  an  end,  and  B.  must  look  for  payment  to  C.  and  to 

him  alone."    A.  is  of  course  not  bound  to  accept  the  liability 

of  B.  and  C.  in  discharge  of  that  of  B.,  and  if  he  gave  express 

notice  that  he  refused  to  do  so  he  would  have  finally  elected 

to  abide  by  the  original  agreement ;  but  "he  is  not  bound  to 

elect  at  once;  he  may  wait  and  think  which  way  he  will  " 

exercise  his  election,  so  long  as  he  can  do  so  without  injuring 

other  persons."  (1)    The  questions  that  I  have  to  decide  are — 

(1.)  Did  the  plaintiffs  before  action  elect  either  to  abide  by 

their  original  contract  or  to  adopt  the  new  firm  as  their 

soHcitors  in  Coleman's  matter  in  lieu  of  Atkinson,  and  (2.)  if 

not,  can  they  so  elect  by  the  writ  or  now  at  the  bar  ?    In  my 

opinion,  the  plaintiffs  prior  to  the  writ  elected  to  stand  by  their 

original  contract.    They  knew  of  the  change  in  the  firm  ;  they 

did  not  merely  continue  to  address  their  letters  to  Atkinson 

&  Atkinson,  but  they  actually  sent  the  money  to  Atkinson  & 

Atkinson,  by  cheque  payable  to  Atkinson  &  Atkinson,  and 

accepted  a  receipt  from  Atkinson  &  Atkinson.    Indeed,  it  was 

hardly  contended  by  the  plaintiffs  that  they  had  elected  to 

novate  before  action,  but  it  was  urged  that  it  was  still  open 

(1)  Scarf  V.  Jardi7ie,  7  App.  Cas.  360. 
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FARWELL  to  them  to  elect,  and  that  the  issue  of  the  writ  was  an  election 
to  adopt  the  new  firm  as  their  solicitors.  In  my  opinion  this  is 
not  so,  but  the  payment  of  the  whole  money  to  Atkinson 
operated  as  an  election  to  abide  by  the  original  contract,  and 

AssuEANCE  being  once  made  could  not  afterwards  be  retracted. 

Corporation, 

Limited       But  even  if  this  were  not  so,  they  could  not,  m  my  opinion, 
PateIrson.  elect  to  make  the  defendant  liable.    The  principle  applic- 

able  is  the  same  as  that  which  is  applied  by  the  Courts  in 
the  case  of  an  undisclosed  principal.  It  is  true  that  the  party 
who  contracted  with  the  agent  can  sue  the  principal  when 
discovered,  but  this  is  subject  to  the  qualification  that  nothing 
has  occurred  in  the  meantime  to  make  it  unjust.  *'If  the 
principal  has  paid  the  agent,  or  if  the  state  of  accounts  between 
the  agent  here  and  the  principal  would  make  it  unjust  that 
the  seller  should  call  on  the  principal,  the  fact  of  payment, 
or  such  a  state  of  accounts,  would  be  an  answer  to  the  action 
brought  by  the  seller  where  he  had  looked  to  the  responsibility 
'  of  the  agent."  (1)   It  would,  in  my  opinion,  be  manifestly  unjust 

to  allow  the  plaintiffs  to  deal  with  Atkinson  alone  so  long  as 
any  payment  was  to  be  made  by  them,  and  to  allow  them,  to 
elect  to  deal  with  Atkinson  &  Paterson,  when  the  liability  for 
the  sum  so  paid  to  Atkinson  alone  came  in  question. 

The  plaintiffs  relied  on  the  sections  of  the  Partnership  Act 
to  which  I  have  referred,  but  that  Act  is  declaratory  only. 
It  states  the  law  as  it  affects  partners  in  relation  to  third 
persons  under  ordinary  conditions  and  in  the  absence  of 
special  circumstances.  It  in  no  wise  affects  the  acts  or 
defaults  of  third  persons  contracting  with  the  partners  or  any 
individual  member  of  the  firm.  It  is  said  that  the  case  of  the 
defendant  falls  within  the  exact  terms  of  ss.  10  and  11  (a), 
inasmuch  as  Atkinson  was  "  acting  in  the  ordinary  course  of 
the  business  of  the  firm  "  (s.  10),  and  "  acting  within  the  scope 
of  his  apparent  authority "  (s.  11  (a)) ;  but  even  if  this  were 
so,  the  plaintiffs'  contention  would  involve  the  introduction  of 
some  such  words  as  these :  "  Notwithstanding  that  the  person 
complaining  has  declined  to  contract  with  or  recognise  the 

(1)  Per  Bayley  J.  in  Thomson  v.  Davenport,  (1829)  9  B.  &  C.  88 ;  32  E.  R. 
578. 
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partner  as  partner."  But  the  words  of  the  Act  do  not  refer  faewell 
to  the  rights  and  Habilities  of  the  partners  inter  se  in  the 

1902 

abstract,  but  only  in  relation  to  contracts  made  with  or  acts 

done  to  the  detriment  of  third  persons,  and  those  third  persons  "^q^s 

must  be  persons  who  are  dealing  with  the  partner  as  such,  or  Assurance 

.  Corporation, 
who  are  m  a  position  to  elect  to  deal  with  the  partner  as  such,  Limited 

or  to  treat  his  wrongful  act  as  the  act  of  a  partner.  In  my  p^teraon. 
opinion,  the  defendant  does  not  come  within  the  words  of  the 
Act,  because  I  do  not  think  that  it  is  open  to  a  third  person 
to  assert  that  the  individual  with  whom  he  has  intentionally 
contracted  as  an  individual  on  his  several  contract,  or  with 
whom  he  has  elected  to  continue  a  contract  as  with  an 
individual,  was  acting  in  the  ordinary  course  of  the  business 
of  the  firm,  or  was  acting  within  the  scope  of  his  apparent  * 
authority.  He  knew  that  he  was  not  acting,  or  appearing  to 
act,  for  the  firm  at  all,  and  he  preferred  to  have  it  so.  Further, 
in  my  opinion,  s.  11  (5)  has  no  application,  because  in  the 
circumstances  I  think  it  impossible  to  hold  that  the  firm  of 
Atkinson  &  Paterson  did,  in  fact,  receive  money  or  property 
of  the  plaintiffs.  The  cheque  was,  as  I  have  said,  drawn  pay- 
able to  Atkinson  &  Atkinson,  was  intentionally  sent  in  a  letter 
addressed  to  Atkinson  &  Atkinson,  and  was  paid  into  the 
account  of  Atkinson  alone,  and  was  received  and  dealt  with 
by  Atkinson  alone.  The  plaintiffs'  action  fails  and  must  be 
dismissed,  with  costs. 

Solicitors :  E.  C.  Baiolings  d-  Butt;  Field,  Boscoe  d  Co. 

J.  E.  B. 
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BUCKLEY  In  re  NATIONAL  BANK  OF  WALES. 

J. 

1902        Gosts  — •  Taxation  —  Drawing  Bills  of  Costs  —  Company —  Winding-up  —  Com- 
panies  Winding-up  Bules,  April,  1892,  r.  17. 

May  28 ; 

'^^^^  ^'  The  costs  of  drawing  bills  of  costs  are  allowed  where  there  is  litigation, 

or  where  there  is  a  quasi-litigation  (e.g.,  an  application  for  payment  out 
of  a  fund  or  to  determine  the  construction  of  a  will),  but  are  never  allowed 
where  the  order  is  to  tax  a  bill  already  delivered,  or  the  order  is  one  as 
between  the  solicitor  and  his  own  client  for  delivery  of  a  bill  and  its 
taxation. 

The  rule  is  applicable  in  the  case  of  the  costs  of  a  liquidator  in  a 
voluntary  winding-up. 

The  National  Bank  of  Wales,  Limited,  sold  to  the  Metro- 
politan Bank  of  England  and  Wales  certain  assets,  including 
claims  which  the  former  company  had  against  third  parties. 
By  the  agreement  for  sale  the  Metropolitan  Bank  was  to 
pay  all  the  charges,  costs,  disbursements,  and  expenses  of 
the  National  Bank  and  its  liquidators  of  and  incidental  to  its 
winding-up  and  dissolution  and  the  sale.  To  recover  the 
amount  of  these  claims  the  liquidator  of  the  National  Bank 
took  proceedings,  and  in  so  doing  he  incurred  costs  to  the 
extent  of  3754Z.  He  claimed  from  the  Metropolitan  Bank 
payment  of  this  3754Z,,  upon  the  footing  that  the  Metropolitan 
Bank  were  bound  to  indemnify  him  against  the  costs  incurred 
in  getting  in  claims  which  he  had  got  in  for  the  benefit  of  the 
Metropolitan  Bank  as  purchasers. 

The  Metropolitan  Bank  required  particulars  of  these  costs, 
to  shew  how  the  3754Z.  was  arrived  at.  The  liquidator  accord- 
ingly procured  the  bills  of  costs  from  his  solicitor.  The  costs 
of  drawing  the  bills  amounted  to  SOU.  The  MetropoHtan 
Bank  upon  production  of  these  bills  of  costs  were  satisfied, 
and  paid  their  amount,  namely,  3754Z.,  but  did  not  pay,  and  so 
far  as  appeared  were  not  asked  to  pay,  the  301Z. 

The  liquidator  on  February  21,  1901,  obtained  an  order  in 
the  winding-up  for  the  taxation  of  the  several  bills  of  his 
solicitor  as  between  solicitor  and  client.  The  costs  charged 
for  drawing  these  bills  amounted  to  731. 
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The  taxing  master  disallowed  both  the  301L  and  the  73^.  buckley 

The  liquidator,  on  a  summons  to  review  the  taxation,  con-  ^^^^ 
tended  that  under  the  order  of  February  21,  1901,  the  taxing  ^ 
master  ought  to  have  allowed  the  SOIL,  upon  the  footing  that  "^^^^of 
the  amount  was  incurred  in  the  winding-up  for  the  purpose  of  ^^^^f' 

obtaining  payment  from  the  Metropolitan  Bank  of  the  3754Z.   

He  also  contended  that  the  taxing  master  was  wrong  in 
disallowing  the  731. 

Christopher  James ,  for  the  liquidator.  By  rule  70  of  the 
General  Order  of  November,  1862,  which  was  framed  to  regu- 
late the  mode  of  proceeding  under  the  Companies  Act,  1862, 

SoHcitors  shall  be  entitled  to  charge  and  be  allowed  the  fees 
set  forth  and  referred  to  in  the  first  schedule  hereto,  unless  the 
Court  or  judge  shall  otherwise  specially  direct."  The  schedule, 
after  stating  the  charges  for  certain  matters,  says  :  "  For  other 
duties  performed,  such  of  the  fees  on  the  higher  scale  autho- 
rized by  the  2nd  rule  of  the  38th  of  the  Consolidated  General 
Orders,  and  the  regulations  as  to  solicitors'  fees  subjoined 
thereto,  as  are  applicable." 

By  Consolidated  General  Order  xxxviii.,  r.  2,  solicitors  were 
entitled  to  charge  the  fees  set  forth  in  the  subjoined  regulations 
as  to  solicitors'  fees,  which  authorized  **  for  drawing  bills  of 
costs,  including  the  copy  for  the  master's  office,"  8d.  per  folio. 

In  Morgan  and  Wurtzburg  on  Costs,  2nd  ed.  pp.  835,  917, 
921,  there  are  bills  of  costs,  including  items  for  drawing  bills 
of  costs,  in  winding-up  cases. 

The  General  Order  of  1862  does  not  now  apply  to  compulsory 
winding-up  :  Companies  Winding-up  Eules,  1890,  r.  180.  But 
the  Eules  of  1890  did  not  repeal  the  order,  and  by  rule  17  of  the 
Companies  Winding-up  Eules,  April,  1892,  the  General  Order 
of  1862  is  expressly  declared  to  apply  in  the  case  of  voluntary 
winding-up.  [He  also  referred  to  Eules  of  the  Supreme  Court, 
1883,  Order  Lxv.,  r.  27,  sub-r.  38  (6),  and  Morgan's  Chancery 
Acts,  3rd  ed.  pp.  554,  645.] 

Cur,  adv,  vult. 


June  3.  Buckley  J.  (after  stating  the  facts).  Supposing 
that  there  had  been  no  sale  by  the  National  Bank  to  the 
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BUCKLEY  Metropolitan  Bank,  and  that  tlae  National  Bank  had  been 
^'       the  party  to  pay  the  3754Z.,  the  expense  of  drawing  the  bills 
shewing  that  this  was  the  amount  due  must  have  been  borne 
^Bank^of  soHcitor  whose  duty  it  was  to  prepare  the  bills,  and  not 

Wales,  by  the  client.  This  is  not  disputed.  Does  it  make  any 
— difference  that  there  had  been  the  sale  by  the  National  Bank 
to  the  Metropolitan  Bank  ?  I  think  not.  If,  before  applying 
to  the  Metropolitan  Bank  for  the  3754L,  the  liquidator  had 
asked  his  solicitor  for  his  bills  of  costs,  the  solicitor  must 
have  prepared  them  at  his  own  expense.  I  do  not  think 
that  the  incidence  of  the  costs  of  drawing  the  bills  is  shifted 
by  reason  of  the  fact  that  the  liquidator  did  not  ask  his 
solicitor  for  the  bills  until  a  later  date — namely,  when  the 
Metropolitan  Bank  asked  for  them  before  they  would  make 
payment  of  the  3754Z. 

Further,  it  seems  to  me  that  the  301 Z.,  if  it  was  payable  to 
the  solicitor,  should  have  been  paid,  not  by  the  National  Bank, 
but  by  the  Metropolitan  Bank,  who  were  the  parties  liable  to 
indemnify.  It  seems  to  me,  therefore,  that  upon  this  the 
taxing  master  was  right. 

Secondly,  for  the  purpose  of  taxation  under  the  order  of 
February  21,  1901,  the  bills  to  be  taxed  were  drawn  at  a  cost 
amounting  to  73Z.  The  liquidator  contends  that  the  taxing 
master  was  wrong  in  disallowing  this  sum.  Further,  as 
regards  the  above  item  of  301 Z.,  the  liquidator  contends  that, 
assuming  he  is  wrong  upon  the  point  as  to  this  item  above 
discussed,  still  he  is  entitled  to  the  301 Z.  for  considerations 
similar  to  those  which  affect  the  73Z. 

In  my  judgment,  this  contention  fails.  The  costs  of  drawing 
the  bill  are  allowed  where  there  is  litigation,  or  where  there  is 
quasi-litigation,  by  which  I  mean  application  for  payment  out 
of  a  fund,  application  to  determine  the  construction  of  a  will, 
or  the  like;  but  costs  of  drawing  the  bill  are  never  allowed 
when  the  order  is  to  tax  a  bill  already  delivered,  or  the  order  is 
one  as  between  the  solicitor  and  his  own  client  for  delivery 
of  a  bill  and  its  taxation.  The  order  of  February  21,  1901,  is 
an  order  for  taxation  of  bills  for  amounts  which  are  stated  in 
the  schedule  to  the  order.    The  bills  must  have  been  bills 
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delivered  or  prepared  for  delivery.  Mr.  Christopher  James  Buckley 
referred  ine  to  rule  70  of  the  General  Order  of  November,  1862 

1902 

(which  by  the  1st  schedule  entitles  solicitors  to  charge  accord- 

ing  to  the  2nd  rule  of  Order  xxxviii.  of  the  ConsoHdated  ^"^^n^^of 

General  Orders),  and  to  the  fees  set  forth  in  the  regulations  Wales, 

"  l7i  re. 

subjoined  to  those  orders,  and  pointed  to  instances  of  allowance   

for  drawing  bills  of  costs,  including  copy  for  the  master's 
office,  and  certain  forms  of  bills  of  costs  in  Morgan  and 
Wurtzburg  on  Costs.  But  I  do  not  find  that  any  of  the 
instances  to  which  he  thus  refers  are  applicable  to  a  case  such 
as  this,  of  an  order  for  taxation  of  delivered  bills  or  bills  prepared 
for  delivery,  except  in  a  case  of  litigation  or  quasi-litigation. 

For  the  above  reasons  I  think  that  the  summons  to  review 
the  taxation  fails,  and  I  dismiss  it. 

As  regards  the  costs,  I  must  add  the  following  :  The  liquida- 
tor, who  is  the  party  to  pay  the  bill,  is  here  to  contend  that 
the  amount  of  the  bill  ought  to  be  increased.  It  startled  me 
to  find  that  in  a  case  of  this  kind  the  liquidator  appeared, 
not  by  a  separate  solicitor  to  attack  the  bill  so  far  as  it  ought 
to  be  attacked,  but  by  the  solicitor  whose  bill  is  being  taxed, 
and  contended,  against  the  interest  of  the  estate  which  he 
represents,  for  the  increase  of  the  amount  allowed.  But  I  am 
told  that  this  is  the  practice,  and  that  the  taxing  master — or, 
now  that  the  matter  is  before  me,  the  judge — is  the  only  person 
who  is  there  to  reduce  the  bill.  In  brief,  the  applicant  is  really 
not  the  liquidator,  but  the  solicitor.  Under  these  circumstances 
the  applicant  will,  of  course,  not  be  allowed  out  of  the  estate 
any  costs  of  the  application. 

Solicitors:  Everett  d  HodgMnsoiiy  for  A,   T.    Williams y 
Neath, 

F.  E. 
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BUCKLEY  In  re  LONDON  AND  GLOBE  FINANCE  COEPOEATION. 
J. 

1902  Stockbroker — General  Lien — Securities  of  Customer. 

Documents  relating  to  shares  belonging  to  a  customer  were  held  by- 
stockbrokers  to  secure  a  specific  advance  of  15,000Z.  When  this  amount 
was  repaid  the  documents  were  left  with  the  brokers,  and  on  subsequent 
transactions  on  the  Stock  Exchange  by  the  customer,  acting  through  the 
same  brokers,  losses  were  made  for  which  the  customer  was  liable  to  the 
brokers : — 

Held,  that  although  the  specific  purpose  of  the  deposit  had  been  satisfied 
by  the  repayment  of  the  15,000Z.,  the  brokers  had  a  general  lien  on  the 
shares  for  the  amount  due  in  respect  of  the  Stock  Exchange  transactions. 

In  1900  Blockey  &  Buckingham  were  brokers  on  the  London 
Stock  Exchange  who  acted  as  brokers  for  the  London  and 
Globe  Finance  Corporation,  Limited.  The  corporation  was 
entitled  to  various  shares  in  mining  companies,  and  prior  to 
December  13,  1900,  receipts  and  transfers  in  respect  of  the 
shares  had  from  time  to  time  been  deposited  by  the  corporation 
with  Blockey  &  Buckingham  as  security  for  advances.  The 
advances  were  from  time  to  time  paid  off  and  other  advances 
were  made,  the  securities  being  ultimately,  some  time  before 
December  13,  1900,  deposited  with  the  brokers  to  secure  an 
advance  of  15,000Z. 

The  shares,  or  most  of  them,  were  in  the  possession  of  the 
brokers  for  some  considerable  time.  Most,  if  not  all,  of  them 
had  been  purchased  by  the  brokers  for  the  corporation.  Some 
of  them  had  come  into  the  actual  possession  of  the  corporation, 
and  others,  so  far  as  the  evidence  went,  had  never  left  the 
brokers  at  all,  and  had  remained  with  them  from  the  first. 

The  corporation  paid  off  the  15,000?.  a  few  days  after  the  loan 
had  been  made,  but  did  not  call  for  the  return  of  the  securities, 
which  remained  in  the  possession  of  Blockey  &  Buckingham 
until  they  were  declared  defaulters  on  the  Stock  Exchange. 
December  13,  1900,  was  the  mid-December  account.  At  that 
time  there  were  large  transactions  on  the  Stock  Exchange  by 
the  corporation  through  Blockey  &  Buckingham  as  their 
brokers,  and  a  large  number  of  these  transactions  were  carried 


June  18,  19. 


2  Ch. 


CHANCEEY  DIVISION. 


417 


over.    Others  were  settled  at  the  mid-December  account,  and  Buckley 

it  was  admitted  as  between  the  parties  that  all  that  was 

payable  on  December  13  as  between  the  corporation  and  the  !^ 

brokers  was  paid.    When  December  30 — the  end  of  December  ''^^^lobe*'^ 

account — arrived,  the  speculative  transactions  which  had  been  Finance 

-r^         i-irv  i.T-  1  1  Corporation, 

carried  over  on  December  10  resulted  m  a  very  large  loss.      in  re. 

The  corporation  was  unable  to  fulfil  its  engagements,  and  the 

consequence  was  that  Blockey  &  Buckingham  became  defaulters 

on  the  Stock  Exchange.    The  securities  passed  into  the  hands 

of  the  official  assignee  of  the  Stock  Exchange,  and,  after  a 

compulsory  winding-up  order  had  been  made  against  the 

corporation,  by  arrangement  between  him  and  the  official 

receiver  and  liquidator,  the  transfers  were  completed,  and  the 

shares  registered  in  the  names  of  the  official  assignee  and  his 

deputy,  subject  to  the  question  whether  the  shares,  and  the 

proceeds  of  some  shares  which  were  sold,  were  subject  to  a 

general  lien  of  the  brokers  for  the  amount  owing  by  the 

corporation  in  respect  of  its  Stock  Exchange  transactions 

carried  on  through  Blockey  &  Buckingham  as  its  brokers. 

The  official  receiver  and  liquidator  took  out  a  summons  in 

the  winding-up,  asking  that  4329  shares  in  the  Caledonian 

Copper  Corporation,  and  other  shares  and  proceeds  of  shares, 

should  be  transferred,  delivered,  and  released  to  the  applicant, 

and  for  a  declaration  that  the  same  were  part  of  the  assets 

of  the  corporation,  and  that  neither  the  official  assignee  and 

his  deputy  nor  Blockey  &  Buckingham  had  any  lien  thereon. 

Morton  Smith,  for  the  official  receiver  and  liquidator.  The 
official  assignee  of  the  Stock  Exchange  will  rely  upon  Jones  v. 
Peppercorne  (1)  as  shewing  that  there  is  a  custom,  which  the 
Courts  will  now  recognise,  by  which  a  stockbroker,  who  makes 
a  specific  advance  to  his  customer  on  specific  securities,  has  not 
only  a  special  lien  in  respect  of  the  loan,  but  also  a  general  lien 
in  respect  of  general  business  transactions,  and  will  contend 
that  the  present  case  is  covered  by  that  decision.  There  the 
loan  was  only  paid  off  out  of  the  proceeds  of  sale  of  the  securi- 
ties, and  on  the  balance  in  their  hands  the  brokers  claimed  a 

(1)  (1858)  Joh.  430. 
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BUCKLEY  lien  for  money  owing  in  respect  of  general  dealings.  The 
present  case  is  different,  for  here  the  purpose  for  which  the 

1902  • 

shares  were  deposited  with  the  brokers  was  to  secure  a  loan  of 
^'"'aroBr''  15,000Z.,  and  the  money  had  been  repaid  some  time  before  the 
Finance    brokers  failed. 

COEPOEATION,        ^_  _ 

In  re.         [BucKLEY  J .    The  question  seems  to  be  whether  there  was 
a  special  contract  which  would  exclude  the  general  custom.] 

The  special  contract  was  that  the  securities  should  be 
deposited  for  a  special  purpose — to  secure  the  specific  loan — 
and,  that  purpose  having  been  discharged  by  payment  of  the 
loan,  the  securities  could  not  become  subject  to  a  general  lien. 
The  same  principle  applies  as  in  the  case  of  a  banker,  whose 
general  lien  does  not  arise  on  securities  deposited  with  him  for 
a  special  purpose  :  Brandao  v.  Barnett.  (1) 

[Buckley  J.  Was  not  the  point  in  that  case  that  the 
securities  never  were  in  the  possession  of  the  person  claiming 
the  lien  except  as  agent  for  the  customer  ?  He  never  held 
them  in  his  own  right.  He  was  merely  an  agent  to  receive 
the  interest.] 

Where  a  customer  deposited  with  his  bankers  a  conveyance 
of  two  properties,  with  a  memorandum  pledging  one  of  them 
to  secure  a  specific  sum  and .  also  his  general  balance,  it  was 
held  by  Kindersley  V.-C.  that  the  bankers  had  no  general  lien 
on  the  other  property:  Wylde  v.  Badford.  (2)  In  that  case 
Jones  V.  Peppercorne  (3)  was  cited  as  an  authority  for  the 
contention  that  the  general  lien  applied.  Where  a  customer 
deposited  a  policy  of  assurance  with  his  bankers  to  secure 
overdrafts  up  to  a  specified  amount,  and  overdrew  beyond  that 
amount,  it  was  held  that  the  charge  was  limited  to  the  amount 
specified,  and  that  the  bankers'  general  lien  was  displaced : 
In  re  Bowes.  (4)  There  North  J.  distinguished  J'o?^es  v.  Pepper- 
corne (3),  and  followed  Wylde  v.  Badford,  (2)  The  broker  has 
only  a  general  lien  on  securities  which  come  into  his  hands 
in  the  ordinary  course  on  his  buying  or  selling  them  for  a 
client.  If  Jones  v.  Peppercorne  (3)  decides  that  the  fact  that 
securities  are  deposited  to  secure  a  particular  transaction  does 

(1)  (1846)  12  CI.  &  F.  787.  (3)  Joh.  430. 

(2)  (1863)  33  L.  J.  (Ch.)  51.  (4)  (1886)  33  Ch.  D.  586. 
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not  exclude  a  general  lien,  the  case  is  in  conflict  with  Brandao  BUCKLEY 
V.  Barnett  (1),  which  was  approved  by  the  Privy  Council  in 

190'^ 

London  Chartered  Bank  of  Australia  v.  White,  (2)  When 

once  the  securities  have  been  impressed  with  a  special  lien,  ^'^^lobe^^ 

after  the  person  holdine:  them  has  ceased  to  hold  them  subject  Finance 

,  .  ,        .       ,  Corporation, 

to  that  hen,  no  general  hen  can  arise  until  there  has  been  a      In  re. 

new  contract.    In  the  present  case,  when  the  special  lien  was 

at  an  end  the  corporation  could  have  taken  the  securities  away, 

and  they  were  not  left  for  the  purpose  of  sale  or  purchase  by 

brokers,  and  therefore  no  general  lien  attached. 

Bufus  Isaacs,  K.C.,  and  J.  B.  Athin,  for  the  official  assignee 

of  the  Stock  Exchange.    The  case  is  governed  by  Jones  v. 

Peppercorne  (3),  which  shews  that  the  brokeus  have  a  general 

lien.    The  general  lien  is  by  custom,  and  it  is  not  displaced  by 

the  securities  having  been  deposited  for  a  special  purpose 

which  has  been  answered.    In  Brandao  v.  Barnett  (1)  there 

was  a  mere  substitution  of  bonds.    They  were  never  really  in 

the  possession  of  the  bankers.    In  Wylde  v.  Badford  (4)  and 

In  re  Bowes  (5)  the  general  lien  was  excluded  by  the  express 

terms  of  the  contract.    The  applicant  has  failed  to  sustain  the 

burden  which  is  on  him  of  shewing  any  special  contract 

excluding  the  general  lien. 


Buckley  J.  This  summons  raises  a  question  as  between 
the  official  receiver,  as  liquidator  of  the  London  and  Globe 
Finance  Corporation,  Limited,  and  the  official  assignee  of  the 
Stock  Exchange,  as  representing  a  firm  of  brokers,  Messrs. 
Blockey  &  Buckingham.  The  question  is  as  to  the  right  to 
4329  shares  in  the  Caledonian  Copper  Corporation.  [His 
Lordship  stated  the  facts,  and  continued  : — ] 

The  point  arising  for  decision  is  whether  the  brokers  were  or 
were  not  entitled  to  hold,  under  their  general  lien  as  brokers, 
the  securities  in  their  hands  as  security  for  the  amount  which, 
on  December  30,  1900,  the  London  and  Globe  Corporation 
owed  them. 


(1)  12  CI.  &  F.  787.  (3)  Joli.  430. 

(2)  (1879)  4  App.  Cas.  413.  (4)  33  L.  J.  (Ch.)  51. 

(5)  33  Ch.  D.  586. 
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BUCKLEY      As  to  the  law,  I  do  not  think  that  there  is  any  room  for 
doubt.    Jones  v.  Peppercorne  (1)  is  a  decision — pronounced  in 

1902 

<^y^       the  year  1858,  and  which  has  been  regarded  as  well  settling 
^^Gl(^e^°  the  law  ever  since— to  the  effect  that  brokers  and  bankers  have 
Finance    a  general  lien  on  securities  in  their  hands,  as  between  them- 

COEPOBATION,       .  _  ^_  n         T       1     1  in 

In  re.  selves  and  the  customer,  for  the  balance  due  from  the  customer 
to  the  broker.  That  is  not  disputed.  Mr.  Morton  Smith  has 
relied  upon  Wylde  v.  Badford  (2)  and  In  re  Boioes  (3)  as  estab- 
lishing something  which  distinguishes  them  from  Jones  v. 
Feppercorne  (1),  and  which  he  says  is  available  in  his  favour. 
I  confess  that  I  cannot  see  it.  Wylde  v.  Badford  (2)  is  this. 
There  was  a  deposit  of  deeds.  One  of  the  deeds,  a  deed  of 
conveyance,  included  two  properties,  property  A  and  property  B, 
The  deposit  of  deeds  was  accompanied  by  a  memorandum 
pledging  property  A  as  security  for  a  specified  sum  and  also 
for  the  customer's  general  balance.  All  that  Kindersley  Y.-C. 
held  was  that,  upon  the  true  construction  of  the  memorandum, 
the  result  of  the  transaction  in  that  case  was  that  property  B 
was  never  intended  to  be  charged  at  all ;  that  the  deed  was 
deposited  because  it  contained  A,  and  not  because  it  contained 
B ;  and  that  as  regarded  B  there  was  no  security  given.  In  In  re 
Bowes  (3)  a  policy  of  life  assurance  for  a  sum  of  5000Z.  was 
deposited  with  bankers,  with  a  memorandum  which  expressed 
the  deposit  to  be  security  for  all  sums  due  upon  general  account, 
"not  exceeding  in  the  whole  at  any  one  time  4000Z."  and 
interest.  The  only  question  was  whether  there  was  a  general 
lien  for  something  beyond  the  4000Z.  and  interest.  North  J. 
held  that  there  was  not — that  is  to  say,  that  upon  the  con- 
struction of  the  memorandum  the  general  lien  which  there 
would  have  been  unless  it  had  been  excluded  was  excluded  by 
the  contract  between  the  parties.  Here  there  is  nothing  at  all 
to  exclude  the  general  lien,  which  it  is  not,  and  cannot  be, 
disputed  exists.  The  transactions  as  between  the  customer  and 
the  broker  resulted  in  a  sum  owing  by  the  customer  to  the 
broker,  and  there  were  in  the  possession  of  the  broker  securities 
which  had  come  into  his  hands  in  the  course  of  his  business  as 


(1)  Joh.  430.  (2)  33  L.  J.  (Ch.)  51. 

(3)  33  Ch.  D.  586. 
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broker  of  the  customer.  It  is  a  well-established  principle  that  BUCKLEY 
the  broker  has  as  against  the  customer  the  right  to  hold  those 

1902 

securities  for  the  amount  due.  .^v^ 

Under  those  circumstances  this  summons,  which  asks  for  ^^q^jJJ^^^'^ 
a  declaration  that  the  official  receiver — that  is  to  say,  the  Finance 

.  ,     ,  .  I  f^n    '    1  '  1  •  COKPORATION, 

customer — is  entitled  as  against  the  omcial  assignee — that  is  to      in  re. 
say,  the  broker — fails,  and  I  dismiss  it  with  costs. 

Solicitors  for  applicant :  Michael  Abraha7ns,  So7is  d  Co. 
Solicitors  for  respondent :   T ravers- Smith ,  Braithwaite  d 
Bohinson, 

F.  E. 


PEECIVAL  V.  WEIGHT.  ^i^7H^.^- 

EADY  J. 

[1901    P.    1375.]  1902 

Company — Directors — Fiduciary  Position — Purchase  of  Shares — Negotiations  June  20,  21, 
for  Sale  of  Undertaking — Obligation  to  Disclose. 

The  directors  of  a  company  are  not  trustees  for  individual  shareholders, 
and  may  purchase  their  shares  without  disclosing  pending  negotiations  for 
the  sale  of  the  company's  undertaking. 

Witness  Action. 

This  was  an  action  to  set  aside  a  sale  of  shares  in  a  limited 
company,  on  the  ground  that  the  purchasers,  being  directors, 
ought  to  have  informed  their  vendor  shareholders  of  certain 
pending  negotiations  for  the  sale  of  the  company's  undertaking. 

In  and  prior  to  October,  1900,  the  plaintiffs  were  the  joint 
registered  owners  of  253  shares  of  101.  each  (with  9/.  85.  paid 
up)  in  a  colliery  company  called  Nixon's  Navigation  Company, 
Limited. 

The  objects  of  the  company,  as  defined  by  the  memorandum 
of  association,  included  the  disposal  by  sale  of  all  or  any  of 
the  property  of  the  company.  The  board  of  directors  were 
empowered  to  exercise  all  powers  not  declared  to  be  exercis- 
able by  general  meetings;  but  no  sale  of  the  company's 
collieries  could  be  made  without  the  sanction  of  a  special 
resolution. 

The  shares  of  the  company,  which  were  in  few  hands  and 
Vol.  II.  1902.  2  a  1 
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were  transferable  only  with  the  approval  of  the  board  of 
directors,  had  no  market  price  and  were  not  quoted  on  the 
Stock  Exchange. 

On  October  8,  1900,  the  plaintiffs'  solicitors  wrote  to  the 
secretary  of  the  company  asking  if  he  knew  of  any  one  disposed 
to  purchase  shares. 

On  October  15,  1900,  in  answer  to  the  secretary's  inquiry  as 
to  what  price  they  were  prepared  to  accept,  the  plaintiffs' 
solicitors  wrote  stating  that  the  plaintiffs  would  be  disposed  to 
entertain  offers  of  12^.  55.  per  share.  This  price  was  based  on  a 
valuation  which  the  plaintiffs  had  obtained  from  independent 
valuers  some  months  previously. 

On  October  17,  1900,  the  chairman  of  the  company  wrote  to 
the  plaintiffs'  solicitors  stating  that  their  letter  of  October  15 
had  been  handed  to  him,  and  that  he  would  take  the  shares  at 
m.  5s. 

On  October  20,  1900,  the  plaintiffs'  solicitors  having  taken 
a  fresh  valuation,  replied  that  the  plaintiffs  were  prepared  to 
accept  12Z.  10s.  per  share. 

On  October  22,  1900,  the  chairman  wrote  accepting  that 
offer,  and  stating  that  the  shares  would  be  divided  into  three 
lots. 

On  October  24,  1900,  the  chairman  wrote  stating  that  eighty- 
five  shares  were  to  be  transferred  to  himself  and  eighty-four 
shares  apiece  to  two  other  named  directors. 

The  transfers  having  been  approved  by  the  board,  the 
transaction  was  completed. 

The  plaintiffs  subsequently  discovered  that,  prior  to  and 
during  their  own  negotiations  for  sale,  the  chairman  and  the 
board  were  being  approached  by  one  Holden  with  a  view  to 
the  purchase  of  the  entire  undertaking  of  the  company,  which 
Holden  wished  to  resell  at  a  profit  to  a  new  company.  Various 
prices  were  successively  suggested  by  Holden,  all  of  which 
represented  considerably  over  121.  10s.  per  share  ;  but  no  firm 
offer  was  ever  made  which  the  board  could  lay  before  the 
shareholders,  and  the  negotiations  ultimately  proved  abortive. 
The  Court  was  not  in  fact  satisfied  on  the  evidence  that  the 
board  ever  intended  to  sell. 
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The  plaintiffs  brought  this  action  against  the  chairman  and  ^^^^dy'j^^ 

the  two  other  purchasing  directors,  asking  to  have  the  sale  set  ^^^^ 

aside  on  the  ground  that  the  defendants  as  directors  ought  to  ^-y-' 

have  disclosed  the  negotiations  with  Holden  when  treating  for  ^^^^^^^^ 

the  purchase  of  the  plaintiffs'  shares.  Weight. 


Eve  J  K.C.y  and  Vaughan  Hawkins,  for  the  plaintiffs.  There 
is  no  suggestion  of  unfair  deaHng  or  purchase  at  an  under- 
value; but  the  defendants  as  directors  were  in  a  fiduciary 
position  towards  the  plaintiffs,  and  ought  to  have  disclosed  the 
negotiations  for  sale  of  the  undertaking,  in  which  case  the 
plaintiffs  would  have  retained  their  shares,  on  the  chance  of 
that  sale  going  through. 

The  prima  facie  obligation  of  directors  purchasing  shares  to 
disclose  all  information  as  to  the  shares  is,  no  doubt,  tacitly 
released  as  to  information  acquired  in  the  ordinary  course  of 
management.  The  defendants,  for  instance,  would  not  have 
been  bound  to  disclose  a  large  casual  profit,  the  discovery  of  a 
new  vein,  or  the  prospect  of  a  good  dividend.  But  that  release 
did  not  relieve  them  from  disclosing  the  special  information 
acquired  during  their  negotiations  for  the  sale  of  the  entire 
undertaking.  At  the  commencement  of  those  negotiations 
they  became  trustees  for  sale  for  the  benefit  of  the  company 
and  the  shareholders,  and  could  not  purchase  the  interest  of 
an  ultimate  beneficiary  without  disclosing  those  negotiations  : 
Fox  V.  Machreth  (1)  ;  Ex  parte  Lacey.  (2) 

[SwiNFEN  Eady  J.  Assuming  that  directors  are,  in  a  sense, 
trustees  for  the  company,  are  they  trustees  for  individual 
shareholders  ?] 

They  are  trustees  both  for  the  company  and  for  the  share- 
holders who  are  the  real  beneficiaries.  No  question  of  privity 
can  arise  in  the  case  of  trusts  :  Lindley  on  Companies,  5th  ed. 
p.  364;  Buckley  on  Companies,  8th  ed.  p.  560;  York  and 
North  Midland  By.  Co.  v.  Hudson  (3)  ;  Ferguson  v.  Wilso7i  (4) ; 
Wilson  V.  Lord  Bury  (5) ;  In  re  Germa^i  Mining  Co.  (6) 


(1)  (1791)2  W.&T.  7th  ed.  p.  709; 
2  Cox,  320  ;  2  Bro.  C.  C.  400 ;  4  Bro. 
P.  C.  258  ;  2  E.  R.  55. 

(2)  .  (1802)  6  Yes.  625 ;  6  R.  R.  9. 


(3)  (1853)  16  Beav.  485,  491,  496. 

(4)  (1866)  L.  R.  2  Ch.  77,  90. 

(5)  (1880)  5  Q.  B.  D.  518,  527. 

(6)  (1853)  4  D.  M.  &  G.  19. 
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SWINFEN  Now,  "  a  share  in  a  company,  like  a  share  in  a  partnership,  is 
EADY  J.  ^  definite  proportion  of  the  joint  estate,  after  it  has  been  turned 
into  money,  and  appHed  as  far  as  may  be  necessary  in  payment 
Peecival  Qf  ^]^Q  jQij^^  debts  " :  Lindley  on  Companies,  5th  ed.  p.  449  ; 
WKiaHT.  Watson  v.  Spratley.  (1)  The  undertaking  of  the  company  is, 
therefore,  merely  the  sum  of  the  shares.  No  doubt  at  law  it 
belongs  to  the  company,  but  in  equity  it  belongs  to  the  share- 
holders, and  the  directors  as  trustees  for  sale  of  the  undertaking 
cannot  purchase  the  interest  of  a  beneficiary  without  giving 
him  full  information.  In  this  respect  the  shareholders  inter  se 
are  in  the  same  position  as  partners,  or  shareholders  in  an 
unincorporated  company.  If  managing  partners  employ  an 
agent  to  sell  their  business,  he  cannot  purchase  the  share  of  a 
sleeping  partner  without  disclosing  the  fact  of  his  employment. 
Incorporation  cannot  affect  this  broad  equitable  principle.  It 
does  not  alter  the  rights  of  the  shareholders  inter  se,  though  it 
affects  their  relations  to  the  external  world. 

In  the  present  case  the  plaintiffs  knew  that  the  directors 
were  managing  the  business,  but  not  that  they  were  negotiating 
a  sale  of  the  undertaking,  and  the  non-disclosure  of  the  latter 
fact  entitles  them  to  set  aside  the  sale  of  their  shares. 

Hon.  E.  0.  Macnaghten,  K,G.j  and  Mark  Homer,  for  the 
defendants.  Even  if  the  directors  were  trustees  for  sale  of  the 
undertaking,  they  were  not  trustees  for  sale  of  the  plaintiffs' 
shares.  The  suggested  equity  has  never  been  applied  between 
a  director  and  a  shareholder,  although  a  director  purchasing 
shares  must  always  purchase  from  a  shareholder.  The  company 
is  a  legal  entity  quite  distinct  from  the  shareholders  :  Salomon 
v.  Salomon  d  Go,  (2) ;  so  that  a  sale  by  a  mortgagee  to  a  com- 
pany in  which  he  is  a  shareholder  is  neither  in  form  or  sub- 
stance a  sale  to  himself  :  Farrar  v.  Farrars,  Limited  (3) ;  and 
a  sale  by  a  company  to  a  shareholder  cannot  be  impeached  on 
the  ground  that  the  resolution  authorizing  that  sale  was  carried 
by  the  votes  of  that  shareholder :  North  Western  Transporta- 
tion Co.  V.  Beatty.  (4)  The  principle  underlying  these  decisions 
is  quite  inconsistent  with  the  plaintiffs'  contention. 

Eve,  K.C.y  in  reply. 

(1)  (1854)  10  Ex.  222.  (3)  (1888)  40  Ch.  D.  395. 

(2)  [1897]  A.  C.  22,  42,  51.  (4)  (1887)  12  App.  Cas.  589. 
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SwiNFEN  Eady  J.  The  position  of  the  directors  of  a  com- 
pany has  often  been  considered  and  explained  by  many  eminent 
equity  judges.  In  Great  Eastern  By,  Co.  v.  Turner  (1)  Lord 
Selborne  L.C.  points  out  the  twofold  position  which  directors 
•fill.  He  says  :  "  The  directors  are  the  mere  trustees  or  agents 
'of  the  company — trustees  of  the  company's  money  and  property 
— agents  in  the  transactions  which  they  enter  into  on  behalf  of 
the  company."  In  In  re  Forest  of  Dean  Coal  Mining  Co.  (2) 
Jessel  M.E.  says  :  "  Again,  directors  are  called  trustees.  They 
are  no  doubt  trustees  of  assets  which  have  come  into  their 
'iiands,  or  which  are  under  their  control,  but  they  are  not 
•trustees  of  a  debt  due  to  the  company.  The  company  is  the 
^creditor,  and,  as  I  said  before,  they  are  only  the  managing 
partners."  Again,  in  In  re  Lands  Allotment  Co.  (3),  Lindley  L.J. 
says  :  "  Although  directors  are  not  properly  speaking  trustees, 
yet  they  have  always  been  considered  and  treated  as  trustees 
of  money  which  comes  to  their  hands  or  which  is  actually 
under  their  control ;  and  ever  since  joint  stock  companies 
were  invented  directors  have  been  held  liable  to  make  good 
moneys  which  they  have  misapplied  upon  the  same  footing  as 
if  they  were  trustees,  and  it  has  always  been  held  that  they 
are  not  entitled  to  the  benefit  of  the  old  Statute  of  Limitations 
'because  they  have  committed  breaches  of  trust,  and  are  in 
respect  of  such  moneys  to  be  treated  as  trustees." 

It  was  from  this  point  of  view  that  York  and  North  Midland 
My,  Co.  v.  Hudson  (4)  a>vid  Parker  y.  McKejina  (5)  were  decided. 
Directors  must  dispose  of  their  company's  shares  on  the  best 
terms  obtainable,  and  must  not  allot  them  to  themselves  or 
'their  friends  at  a  lower  price  in  order  to  obtain  a  personal 
benefit.  They  must  act  bona  fide  for  the  interests  of  the 
company. 

The  plaintiffs'  contention  in  the  present  case  goes  far  beyond 
this.    It  is  urged  that  the  directors  hold  a  fiduciary  position 
•as  trustees  for  the  individual  shareholders,  and  that,  where 
"negotiations  for  sale  of  the  undertaking  are  on  foot,  they  are 
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(1)  (1872)  L.  E.  8  Ch.  149,  152.         (3)  [1894]  1  Ch.  616,  631. 

(2)  (1878)  10  Ch.  D.  ^50,  453.  (4)  16  Beav.  485,  491,  496. 

(5)  (1874)  L.  R.  10  Ch.  96. 
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in  the  position  of  trustees  for  sale.  The  plaintiffs  admitted 
that  this  fiduciary  position  did  not  stand  in  the  way  of  any 
dealing  between  a  director  and  a  shareholder  before  the- 
question  of  sale  of  the  undertaking  had  arisen,  but  contended 
that  as  soon  as  that  question  arose  the  position  was  altered. 
No  authority  was  cited  for  that  proposition,  and  I  am  unable 
to  adopt  the  view  that  any  line  should  be  drawn  at  that  point. 
It  is  contended  that  a  shareholder  knows  that  the  directors> 
are  managing  the  business  of  the  company  in  the  ordinary 
course  of  management,  and  impliedly  releases  them  from  any 
obligation  to  disclose  any  information  so  acquired.  That  is  to^ 
say,  a  director  purchasing  shares  need  not  disclose  a  large 
casual  profit,  the  discovery  of  a  new  vein,  or  the  prospect  of  a 
good  dividend  in  the  immediate  future,  and  similarly  a  director 
selling  shares  need  not  disclose  losses,  these  being  merely 
incidents  in  the  ordinary  course  of  management.  But  it  is 
urged  that,  as  soon  as  negotiations  for  the  sale  of  the  under- 
taking are  on  foot,  the  position  is  altered.  Why?  The 
true  rule  is  that  a  shareholder  is  fixed  with  knowledge  of 
all  the  directors'  powers,  and  has  no  more  reason  to  assume^ 
that  they  are  not  negotiating  a  sale  of  the  undertaking  than  ta 
assume  that  they  are  not  exercising  any  other  power.  It  was 
strenuously  urged  that,  though  incorporation  affected  the 
relations  of  the  shareholders  to  the  external  world,  the  com- 
pany thereby  becoming  a  distinct  entity,  the  position  of  the 
shareholders  inter  se  was  not  affected,  and  was  the  same  as 
that  of  partners  or  shareholders  in  an  unincorporated  company. 
I  am  unable  to  adopt  that  view.  I  am  therefore  of  opinion 
that  the .  purchasing  directors  were  under  no  obligation  to- 
disclose  to  their  vendor  shareholders  the  negotiations  which 
ultimately  proved  abortive.  The  contrary  view  would  place 
directors  in  a  most  invidious  position,  as  they  could  not  buy  or 
sell  shares  without  disclosing  negotiations,  a  premature  dis- 
closure of  which  might  well  be  against  the  best  interests  of 
the  company.  I  am  of  opinion  that  directors  are  not  in  that 
position. 

There  is  no  question  of  unfair  dealing  in  this  case.  The 
directors  did  not  approach  the  shareholders  with  the  view 


2  Ch. 


CHANCEKY  DIVISION. 


427 


of  obtaining  their  shares.    The  shareholders  approached  the  swinfen 
•directors,  and  named  the  price  at  which  they  were  desirous  of     '  * 
selling.   The  plaintiffs'  case  wholly  fails,  and  must  be  dismissed 


with  costs.  P'^:^'^^ 

Wright. 

Solicitors  :  Eyre^  Bowling  d  Co, ;  Ince^  Colt  d  Lice, 

G.  E.  A. 


BAXENDALE  v.  NOKTH  LAMBETH  LIBEEAL  AND  ^JadyT 
EADICAL  CLUB,  LIMITED.  ^^^^ 

[1902    B.    274.]  Ju>^G,7, 

[),  24. 

Hight  of  Way — Grant — *'  Executors^  Administrator and  Assigns,  Under-   

tenants  and  Servants  " — Licensees. 

A  grant  of  a  right  of  way  extends  to  all  licensees  of  the  grantee  lawfully 
going  to  and  from  the  dominant  tenement,  although  the  grantee,  "  his 
•executors,  administrators,  and  assigns,  undertenants  and  servants,"  are 
the  only  persons  specified  in  the  grant. 

Witness  Action. 

This  was  an  action  by  the  lessee  of  Blackacre  against  the 
defendant  club  and  one  of  its  members  claiming  (inter  alia)  an 
injunction  to  restrain  the  members,  honorary  members,  guests, 
visitors,  officers,  and  tradespeople  of  the  defendant  club,  the 
present  lessee  of  Whiteacre,  from  using  a  passage  across 
Blackacre  as  a  carriage  or  foot  way  from  Whiteacre  into  a 
public  road. 

The  defendant  club,  a  society  registered  and  incorporated 
lunder  the  Industrial  and  Provident  Societies  Act,  1893  (56  &  57 
Tict.  c.  39),  had  recently  built  a  workmen's  club  on  Whiteacre, 
the  only  present  access  to  which  was  over  the  passage  in 
•dispute.  There  were  a  large  number  of  members,  each  of 
whom  had  liberty  to  introduce  a  guest,  in  addition  to  which  all 
associates  of  the  Working  Men's  Club  and  Institute  Union, 
Limited,  were  entitled  to  be  honorary  members  and  to  the  free 
use  of  the  club. 

The  right  of  way  was  claimed  under  a  lease  of  November  8, 
1879,  by  which  the  common  owner  of  Blackacre  and  Whiteacre 
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Limited. 


SWINFEN  demised  Whiteacre  to  the  predecessor  in  title  of  the  defendant 

EA.DY  J 

club  for  a  term  of  forty  years  less  two  days  from  March  27, 

1902  . 

v^v-'  1877,  "  together  with  a  full  and  free  right  and  liberty  for  the 

Baxbndale  leggeg^  j^is  executors,  administrators,  and  assigns,  undertenants 

North  and  servants,  from  time  to  time  and  at  all  times  hereafter  at  his 

Lambeth 

LiBEEAL  AND  and  their  will  and  pleasure,  for  all  purposes  connected  with  the 
^Clvb^^    ^se  and  enjoyment  of  the  said  premises,  to  go,  return,  pass,  and 
repass  in,  along,  and  over  "  the  said  passage  into  the  said  road. 

The  lease  contemplated  the  erection  of  buildings,  and  there 
was  nothing  to  prohibit  their  user  for  the  purposes  of  a 
workmen's  club. 

The  plaintiff,  whose  lease  was  subject  to  the  right  of  way, 
contended  (inter  alia)  that  the  members,  honorary  members, 
guests,  visitors,  officers,  and  tradespeople  of  the  club  were  mere 
licensees  and  not  within  the  above  grant. 

Eve,  K,C.,  and  Lever  son,  for  the  plaintiff.  The  grant  is  con- 
fined to  the  lessee,  his  executors,  administrators,  and  assigns, 
undertenants  and  servants.  It  does  not  follow  the  wider 
forms  of  some  of  the  conveyancing  precedents  which  mention 
"friends"  (3  Bythewood  and  Jarman,  4th  ed.  p.  604); 
"  visitors "  (2  Davidson,  pt.  1,  4th  ed.  p.  527 ;  1  Key  and 
Elphinstone,  7th  ed.  p.  738) ;  "  agents  and  workmen  "  (1  Key 
and  Elphinstone,  7th  ed.  p.  838) ;  "  persons  authorized  "  by 
the  grantee  (3  Bythewood  and  Jarman,  4th  ed.  p.  572; 
1  Prideaux,  18th  ed.  p.  387) ;  or  "  other  persons  and  person 
for  the  benefit  and  advantage  of  "  the  grantee  (2  Davidson, 
pt.  1,  4th  ed.  p.  266  ;  5  Bythewood  and  Jarman,  4th  ed.  p.  543). 
These  words  cannot  be  mere  surplusage. 

In  any  case  the  user  of  the  way  must  be  reasonable  :  5  David- 
son, pt.  1,  3rd  ed.  p.  144 ;  and  that  is  a  question  for  the  Court 
as  a  judge  of  fact :  Hawkins  v.  Carbines,  (1) 

Vernon  Smith,  K.C.,  and  Rowland  Jackson,  for  the  defend- 
ants. The  way  being  appurtenant  to  Whiteacre  may  clearly 
be  used  by  any  person  entitled  to  go  there  for  any  reasonable 
purpose :  Cannon  v.  Villars.  (2)  If  a  church  had  been  built  on 
Whiteacre,  the  congregation  could  have  used  the  way.  The 

(1)  (1857)  27  L.  J,  (Ex.)  44.  (2)  (1878)  8  Ch.  D.  415. 
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way  is  in  fact  only  used  for  the  reasonable  purposes  of  swinfen 
, ,      ,  ,  EADY  J. 

the  club. 

In  Mitcalfe  v.  Westaway  (1)  the  words  "assigns,  officers, 
servants,  and  workmen  "  were  held  to  include  licensees.  Baxendale 

EvCy  K.C.,  in  reply.    Even  if  the  grant  impliedly  extends  to  Noeth 
licensees,  it  cannot  be  intended  to  extend  to  an  unreasonable  liberal  and 
number,  such  as  all  the  members  of  the  club.    The  case  would  ^lub^^ 
then  be  analogous  to  the  right  of  an  occupier  of  a  house  in  a  Limited. 
square.    He  may  take  two  or  three  visitors  into  the  garden, 
but  he  must  not  give  a  garden-party. 

Cur,  adv.  vult, 

June  24.  Swinfen  Eady  J.  It  is  contended  that  the 
right  of  way  extends  only  to  the  grantee  and  his  tenants  and 
servants,  and  does  not  include  the  members  of  the  club,  who 
number  some  374,  and  honorary  members  (associates  of  the 
Working  Men's  Club  and  Institute  Union,  Limited),  who  may 
number  very  many  more,  and  that  there  is  no  authority  for 
holding  that  a  grant  of  a  right  of  way  extends  to  all  licensees 
of  the  grantee. 

I  am  of  opinion  that  the  grant  of  a  right  of  way  to  premises 
which  may  be  and  are  being  lawfully  used  as  a  workmen's  club 
extends  to  all  persons  lawfully  going  to  and  from  the  club,  and 
includes  the  members  of  the  club,  associates,  tradespeople,  and 
servants.  Eeliance  was  placed  upon  the  fact  that  in  certain 
precedents  in  the  books  of  grants  of  way  "visitors"  and 
"  persons  authorized  "  are  expressly  mentioned ;  but  it  cannot 
be  doubted  that  in  the  ordinary  case  of  a  grant  of  a  right  of 
way  to  a  house  and  premises  which  may  only  be  used  as  a 
private  dwelling-house,  the  right  would  extend  not  only  to  the 
grantee,  but  to  members  of  his  family,  servants,  visitors,  guests, 
and  tradespeople,  even  though  none  of  these  persons  be  expressly 
mentioned  in  the  grant.  At  the  time  of  this  grant  the  passage 
in  question  was  adapted  for  and  was  capable  of  being  used  by 
carts-and  carriages,  and  the  necessary  or  reasonable  user  of  the 
club  premises  as  a  club  requires  that  there  should  be  liberty 
of  passing  over  the  passage  in  question  for  the  persons  and 

(1)  (1864)  34  L.  J.  (CP.)  113. 
7oL.  II.  1902.  2  7/  1 
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swiNFEN  vehicles  shewn  to  have  used  it:  see  Cannon  v.  Villars.  (1) 

EADY  J 

[His  Lordship  having  then  dealt  with  a  question  of  nuisance  or 


1902 


annoyance,  which  he  held  was  not  substantiated,  continued : — ] 
Baxendale      rpj^g  result  is  that  the  defendants  are  only  using  their 
NoKTH     premises  in  a  usual  and  ordinary  manner  within  their  legal 

Lambeth  ^  o 


LiBEEAL  AND  Hghts,  aud  that  the  passage  is  used  in  a  reasonable  manner, 
■^CLUBt^  having  regard  to  the  lawful  existence  of  the  club.  The  action 
Limited,    i^dl^y  and  must  be  dismissed  with  costs. 


Solicitors :  Upton,  Athey  &  Co,  ;  Chalton  Hubbard. 

G.  K.  A. 


c^.  BEADSHAW  v,  WIDDKINGTON. 

^^^^  [1900   B.  4132.1 

BUCKLEY 

Statute  of  Limitations — Mortgage — Acknowledgment — Payment  of  Interest  "  &y 
July  5,  6.  Person  hy  whom  tJie  same  shall  he  payable  " — Person  "  hound  to  pay  " — 

a  A.  Peal  Property  Limitation  Act,  1874:  (37  &  38  Vict.  c.  57),  s.  8. 

1902 

May  12, 13  solicitor  who  acted  for  a  mortgagor  and  after  Ms  death  for  hi& 

14, 15.  executors,  and  also  for  the  mortgagees,  paid  the  interest  upon  the  mortgage 

debt  to  the  mortgagees  regularly  up  to  a  period  within  twelve  years  before 
the  commencement  of  an  action  to  enforce  the  mortgage  : — 

Held^  that  this  was  prim^  facie  a  payment,  within  s.  8  of  the  Eeal 
Property  Limitation  Act,  1874,  "  by  the  person  by  whom  the  same  shall 
be  payable,"  so  as  to  throw  on  the  representatives  of  the  mortgagor  tho 
onus  of  proving  that  the  statute  had  run  and  the  mortgage  debt  had  not 
been  kept  alive : 

Eeld^  also,  that  the  payment  of  interest  by  a  person  who,  as  between 
himself  and  the  mortgagor,  was  bound  to  pay  it,  though  he  was  under  no 
contract  with  the  mortgagee  to  do  so,  was  a  payment  "  by  the  person  by 
whom  the  same  shall  be  payable "  within  the  meaning  of  s.  8,  so  as  to 
prevent  the  statute  from  running. 

Decision  of  Buckley  J.  affirmed. 

Earloch  v.  Ashherry,  (1882)  19  Ch.  D.  539,  considered  and  explained. 

The  question  in  this  case  was,  whether  the  rights  of  mort- 
gagees, the  defendants  to  the  action,  under  their  mortgage  had 
been  barred  by  the  Statute  of  Limitations. 

On  August  1,  1879,  J.  E.  Bradshaw,  being  seised  in  fee  of 
the  Fair  Oak  estate,  executed  in  favour  of  the  Eev.  J.  J.  Moss 


(1)  8  Ch.  D.  415. 
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a  mortgage  of  that  estate  to  secure  5171Z.  145.  6cZ.,  with  interest      c.  A. 
thereon  at  4  per  cent,  per  annum.    Moss  was  the  surviving  1902 
executor  and  trustee  of  the  will  of  Sir  Edward  Gust,  and  the  bradshaw 
mortgage  money  was  in  fact  money  belonging  to  that  trust.  widdring- 

On  the  same  day,  August  1,  1879,  William  Bradshaw,  a  son  ton. 
of  J.  E.  Bradshaw,  executed  in  favour  of  his  father  a  bond  for 
lOjOOOZ.,  which  was  conditioned  to  become  void  upon  payment 
by  William  Bradshaw  to  his  father  of  5171Z.  14s.  6d.,  with 
interest  thereon  at  4  per  cent,  per  annum. 

In  these  transactions  Mr.  Cartmell  Harrison,  a  partner  in 
the  firm  of  Birch,  Ingram  &  Harrison,  and  their  successors 
in  business,  acted  as  solicitor  for  J.  E.  Bradshaw  and  for 
W.  Bradshaw,  as  well  as  for  the  Gust  trustees. 

Moss  died  on  February  23,  1887,  and  the  defendants  were 
his  representatives. 

On  September  16,  1887,  J.  E.  Bradshaw  died.  His  son 
W.  Bradshaw  and  Harrison  were  his  executors  and  trustees. 
Interest  on  the  mortgage  debt  was  in  fact  paid  by  Harrison  to 
the  Gust  trustees  down  to  1899,  when  he  committed  suicide, 
and  it  was  then  discovered  that  he  had  been  guilty  of  a  number 
of  frauds.  He  had  down  to  the  time  of  his  death  acted  as 
solicitor  for  the  executors  of  J.  E.  Bradshaw.  At  the  time  of 
his  death  J.  C.  Bradshaw,  another  son  of  J.  E.  Bradshaw,  was 
in  possession  of  the  Fair  Oak  estate,  which  had  been  conveyed 
to  him  for  value  free  from  incumbrances,  as  to  part  by  his 
father  in  1884,  and  as  to  the  remainder  by  his  executors  and 
trustees  in  1887  after  his  death,  in  both  cases  without  notice  to 
J.  G.  Bradshaw  of  the  mortgage  to  the  Gust  trustees.  Harrison 
acted  as  solicitor  for  J.  G.  Bradshaw  also,  and  had  throughout 
possession  of  the  title-deeds  of  the  property. 

On  August  14,  1900,  the  Gust  trustees  gave  notice  to 
J.  G.  Bradshaw  to  pay  off  the  mortgage  debt,  threatening  in 
default  of  payment  to  sell  the  mortgaged  estate.  Thereupon, 
on  October  3,  1900,  this  action  was  commenced  by  J.  G. 
Bradshaw  against  the  Gust  trustees. 

The  statement  of  claim  alleged  that  the  plaintiff  had  not  by 
himself  or  his  agent  made  any  payment  of  principal  or  interest 
or  given  any  acknowledgment  to  J.  J.  Moss,  or  to  the  defendants 

2^2  1 
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C.A.      or  either  of  them,  or  to  the  agent  of  any  of  them,  in  respect 
1902      of  the  mortgage,  and  the  plaintiff  alleged  that  all  moneys  (if 
Bbadshaw  any)  thereby  secured  had  been  duly  satisfied,  and  alterna- 
WiDDRiNG-  ^^^^^J  ^®  relied  on  the  Statutes  of  Limitation.    The  plaintiff 
Tox.      claimed  a  declaration  that  the  right  and  title  (if  any  existed) 
of  the  defendants  as  mortgagees  under  and  by  virtue  of  the 
mortgage  in  the  Fair  Oak  estate  was  extinguished,  and  that 
the  charge  (if  any)  thereby  created  was  to  be  deemed  satisfied  ; 
delivery  of  the  title-deeds  to  the  plaintiff ;  and  an  injunction  to 
restrain  the  defendants  from  selling  the  estate  and  from  deal- 
ing with  the  legal  estate  therein,  and  from  parting  with  the 
title-deeds. 

By  their  defence  the  Gust  trustees  insisted  on  the  validity 
and  the  continued  existence  of  the  mortgage.  And  they 
delivered  a  counter-claim,  to  which  J.  C.  Bradshaw  and  W. 
Bradshaw  were  made  defendants,  by  which  they  claimed,  as 
against  W.  Bradshaw,  as  surviving  executor  of  J.  E.  Bradshaw, 
payment  of  the  mortgage  debt,  with  interest ;  and  as  against 
J.  C.  Bradshaw,  that  the  mortgage  might  be  enforced  by 
foreclosure  or  sale. 

At  the  trial  W.  Bradshaw  was  not  called  as  a  witness. 

The  books  of  the  solicitors  shewed  that  in  an  account  between 
them  and  W.  Bradshaw  he  had  been  charged  with  the  interest 
on  the  mortgage  debt  as  paid  by  him  to  his  father  down  to  the 
year  1885,  and  after  that  as  paid  by  him  direct  to  the  Gust 
trustees.  In  the  solicitors'  account  vdth  the  father  he  was  not 
treated  as  receiving  the  interest  from  his  son  W.  Bradshaw, 
or  as  paying  interest  to  the  Gust  trustees.  The  father  was 
only  treated  as  receiving  the  mortgage  money  and  paying  it 
over  to  his  son.  It  also  appeared  that  W.  Bradshaw  had  been 
charged  with  the  costs  of  and  incident  to  the  mortgage.  It 
further  appeared  that  in  1892  W.  Bradshaw  had  paid  to 
Harrison  the  amount  of  the  mortgage  debt,  and  that  in  the 
solicitors'  account  with  the  Gust  trustees  they  were  credited 
with  this  sum.  In  fact  it  was  never  paid  by  Harrison  to  the 
Gust  trustees,  and  he  continued  to  pay  them  interest  upon  it 
down  to  the  time  of  his  death. 

There  was  in  the  solicitors'  books  some  trace  of  a  mortgage 
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which  seemed  to  have  been  prepared  and  intended  to  have      C.  A. 
been  executed  by  the  father  to  Harrison  for  the  purpose  of  1902 
securing  the  5171^..  14s.  6d.  upon  part  of  the  Fair  Oak  estate,  bradshaw 
and,  as  Buckley  J.  said,  it  was  possible  that  the  father  was  ^jj^^'^jj^q. 
persuaded  that  he  had  transferred  the  incumbrance  from  the  ton. 
whole  estate  to  that  part  of  it  which  he  was  not  going  to 
convey  in  1884  to  his  son  J.  C.  Bradshaw,  and  that  he  was 
thus  in  a  position  to  convey  the  other  part  free  from  incum- 
brances.   Harrison's  books  shewed  that  he  charged  for  the 
preparation  and  execution  of  this  supposed  mortgage,  but  there 
was  nothing  else  to  shew  that  such  a  deed  existed. 

After  the  death  of  Harrison  in  November,  1899,  it  appeared 
that  the  mortgage  to  the  Gust  trustees  was  still  subsisting. 
Meanwhile  J.  C.  Bradshaw  had  been  in  possession  of  the  estate 
for  many  years,  knowing  nothing  of  the  mortgage. 

No  imputation  of  fraud  was  made  against  either  J.  E.  Brad- 
shaw or  W.  Bradshaw  with  regard  to  the  execution  of  the 
conveyances  to  J.  C.  Bradshaw. 

The  action  and  the  counter-claim  were  tried  by  Buckley  J. 
on  July  5,  6,  1901. 


H,  Terrell,  K.C.,  and  Kenneth  F.  Wood,  for  the  plaintiff. 
Payment  of  interest  by  William  Bradshaw  to  the  Gust  trustees 
did  not  operate  to  keep  alive  the  mortgage  against  the  mort- 
gagor J.  E.  Bradshaw,  who  never  paid  any  interest,  or  against 
his  estate.  In  order  to  take  the  case  out  of  the  Statutes  of 
Limitation  there  must  be,  under  s.  8  (1)  of  the  Keal  Property 


(1)  By  s.  8,  "  No  action  or  suit  or 
other  proceeding  shall  be  brought  to  re- 
cover any  sum  of  money  secured  by  any 
mortgage,  judgment,  or  lien,  or  other- 
wise charged  upon  or  payable  out  of 
any  land  or  rent,  at  law  or  in  equity, 
or  any  legacy,  but  within  twelve 
years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a 
discharge  for  or  release  of  the  same, 
unless  in  the  meantime  some  part  of 
the  principal  money,  or  some  interest 


thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto 
shall  have  been  given  in  writing 
signed  by  the  person  by  whom  the 
same  shall  be  payable,  or  his  agent, 
to  the  person  entitled  thereto,  or  his 
agent;  and  in  such  case  no  such 
action  or  suit  or  proceeding  shall 
be  brought  but  within  twelve  years 
after  such  payment  or  acknowledg- 
ment, or  the  last  of  such  payments  or 
acknowledgments,  if  more  than  one, 
was  given." 
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C.A.      Limitation  Act,  1874,  a  payment  or  acknowledgment  by  the 
1902      "person  by  whom  the  same  shall  be  payable  or  his  agent." 
Bbadshaw  That  means,  that  there  must  have  been  a  payment  by  the 
WiDDKiNG-  ^^ortgagor,  or  by  some  other  person  bound  as  between  himself 
TON.      and  the  mortgagee  to  pay  the  principal  and  interest.  Payment 
by  a  stranger  will  not  do :  HarlocJc  v.  Ashberry  (1) ;  Lewin  v. 
Wilson  (2) ;  Newbould  v.  Smith,  (3)    There  was  no  contract 
between  the  Gust  trustees  and  WilHam  Bradshaw. 

Astbury,  E.G.,  and  Bryan  Farrer,  for  the  Gust  trustees. 
Sect.  8  of  the  Act  of  1874  is  an  enactment  for  the  limitation  of 
actions,  not  for  the  extinguishment  of  rights.  The  mortgagee's 
estate  in  the  land  is  not  extinguished  if  he  can  put  it  to  any 
use  aliunde.  For  instance,  an  executor  can  retain  a  barred 
debt.  The  only  section  which  extinguishes  any  rights  is  s.  34 
of  the  Eeal  Property  Limitation  Act,  1833,  and  that  does  not 
apply  to  mortgages  :  Sands  to  Thompson.  (4)  Sect.  8  does  not 
say  that  the  payment  or  acknowledgment  must  be  by  the 
mortgagor,  but  by  the  person  by  whom  the  same  shall  be 
payable.  That  means  the  mortgagor,  or  any  person  bound  to 
him  to  pay :  Chinnery  v.  Evans  (5) ;  HarlocJc  v.  Ashberry,  (1) 
A  surety  for  the  mortgagor  can  bind  the  estate :  In  re 
Frisby.  (6)  There  is  nothing  in  s.  8  to  shew  that  the  person 
by  whom  the  same  shall  be  payable  must  be  liable  to  the 
mortgagee  ex  contractu.  A  person  who  is  a  stranger  to  the 
mortgagee,  but  is  bound  by  contract  to  the  mortgagor,  can 
make  an  acknowledgment.  Such  a  person  although  unknown 
to  the  mortgagee  is  not  really  a  stranger  to  him.  When  J.  E. 
Bradshaw  sold  this  property  to  J.  G.  Bradshaw  free  from 
incumbrances  he  became  bound  to  indemnify  him.  The  soli- 
citors' books  shew  that  J.  E.  Bradshaw's  executors,  of  whom 
Harrison,  a  member  of  the  firm,  was  one,  paid  interest  to  the 
Gust  trustees,  and  that  would  operate  as  an  acknowledgment. 


Birr  ell,  K.G.,  and  G.  Henderson,  for  William  Bradshaw. 
£r.  Terrell,  E.G.,  in  reply. 


(1)  19  Ch.  D.  539. 

(2)  (1886)  11  App.  Cas.  639. 

(3)  (1885)  29  Ch.  D.  882;  (1886) 
33  Ch.  D.  127. 


(4)  (1883)  22  Ch.  D.  614. 

(5)  (1864)  11  H.  L.  C.  115. 

(6)  (1889)  43  Ch.  D.  106. 
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Buckley  J.,  after  stating  the  material  facts,  continued: —  c.a. 
I  suppose  that  what  in  fact  happened  in  1892  was  that  W.  1902 
Bradshaw  paid  Harrison  the  mortgage  money,  and  that  the  Bbadshaw 
latter  did  not  pay  it  to  the  Oust  trustees,  but  misappro-  widdring- 
priated  it,  and,  of  course,  it  was  necessary  to  continue  pay-  ^on. 
ing  them  the  interest.    The  interest  was  in  fact  paid  to  the 
trustees  down  to  1899.  W.  Bradshaw,  though  he  is  a  party  to 
this  action,  has  not  been  called  to  explain  the  transactions 
between  himself  and  his  father  in  1879.    Harrison  is  dead; 
J.  E.  Bradshaw  is  dead;  W.  Bradshaw  is  the  one  person  who 
could  give  an  explanation.    Neither  the  plaintiff's  nor  the 
defendants*  counsel  have  thought  proper  to  call  him.  Upon 
the  materials  which  I  have  before  me,  I  arrive  at  the  con- 
clusion that  the  father  borrowed  the  money  for  the  son,  and 
that,  as  between  the  father  and  the  son,  the  latter  was  the 
person  liable  to  pay  the  interest.   For  that  reason,  of  course, 
the  father  is  never  treated  in  the  accounts  as  paying  the 
interest  or  as  liable  for  it,  and  I  conclude  that  there  was,  as 
between  the  father  and  the  son,  an  arrangement  by  which  the 
son,  having  had  the  money,  should  keep  down  the  interest.  [His 
jLordship  then  referred  to  the  conveyance  to  J.  C.  Bradshaw 
in  1884,  and  continued  : — ] 

The  Cust  mortgage  was  in  fact  then  a  subsisting  incum- 
brance, and  the  father  could  not  convey  free  from  incumbrances ; 
but,  as  between  himself  and  J.  C.  Bradshaw,  he  purported  to 
do  so.  How  that  came  about  is  a  Httle  difficult  to  explain. 
It  may  be  that  the  father  was  persuaded  that  he  had  trans- 
ferred the  incumbrance  from  the  entirety  of  the  estate  to 
that  part  of  it  which  he  was  not  going  to  convey  to  J.  C. 
Bradshaw,  and  was  in  a  position  to  convey  to  him  free  from 
incumbrances.  J.  C.  Bradshaw  was,  however,  a  purchaser  for 
value  without  notice  of  the  mortgage  to  the  Cust  trustees,  and 
he  is  entitled  to  all  the  rights  of  a  purchaser.  It  resulted  that, 
s>s  between  the  father  and  J.  C.  Bradshaw  the  son,  the  father 
was  bound  to  discharge  the  mortgage  debt  and  to  keep  down 
the  interest  on  it,  and  to  indemnify  the  son.  He  had  purported 
to  give  the  son  an  estate  free  from  incumbrances,  and  he  had 
not  given  it,  and,  as  between  them,  it  rested  upon  the  father 
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0.  A.      to  keep  down  the  interest  upon  the  mortgage  debt  and  to  pay 
1902      the  principal.    Before  July,  1885,  W.  Bradshaw  borrowed 
Bkadshaw  further  sums  from  his  father — two  sums  of  2000Z.  and  one  of 
WiDDRiNG-  ^^^^^-y  niaking  a  total  of  10,000Z. — and  he  thus  became  indebted 
TON.      to  his  father  in  15,171Z.  145.  6d.,  and  on  July  17,  1885;  he 
Buckley  J.    executed  a  bond  for  that  sum,  in  which  the  5171Z.  145.  6d.  wa-s 
included.    For  the  present  purpose,  it  is  the  same  thing  as  if 
the  bond  of  August  1,  1879,  had  remained.    [His  Lordship 
then  referred  to  the  conveyance  of  1887  by  the  executors 
and  trustees  of  J.  E.  Bradshaw  to  J.  C.  Bradshaw,  and 
continued : — ] 

The  question  to  be  determined  is  which  of  two  innocent 
parties — J.  C.  Bradshaw,  who  purchased  the  Fair  Oak  estate 
without  any  knowledge  of  the  mortgage,  and  the  Gust  trustees,, 
who  advanced  their  money  upon  the  mortgage  and  received* 
their  interest  down  to  1899— is  to  suffer  from  the  fraud  of 
Harrison. 

Now,  the  question  thus  to  be  determined  between  the  parties 
turns,  it  seems  to  me,  upon  the  proper  effect  of  s.  8  of  the 
statute  37  &  38  Vict.  c.  57,  and  the  question  which  I  have  to 
investigate  is,  whether  the  interest  which  the  Gust  trustees 
have  thus  received,  down  to  a  date  well  within  the  twelve 
years  of  the  statute,  has  been  paid  by  the  person  by  whom 
the  same  is  payable  or  his  agent. 

The  whole  basis  and  principle  of  all  the  Statutes  of  Limita- 
tion is  that  a  payment,  to  take  a  case  out  of  the  statutes,, 
must  be  a  payment  by  a  person  liable  as  an  acknowledgment 
of  right.  The  whole  idea  is  that  the  payment  is  an  admission 
of  the  right  of  the  person  to  whom  it  is  paid,  and  what  I  have 
to  look  to  is  whether  the  payment  here  has  been  made  by  a 
person  bound  to  pay  it,  and  whether  by  that  expression  "  by  a 
person  bound  to  pay  it "  I  must  find  that  he  is  a  person  bound 
between  himself  and  the  mortgagee  to  pay  it,  or  whether  the 
proposition  is  not  satisfied  if  it  be  paid  by  a  person  who,  as 
between  himself  and  the  mortgagor,  is  bound  to  pay  it.  Now, 
looking  upon  it  upon  principle,  in  the  first  instance,  apart  from 
authority,  it  seems  to  me  that  all  principle  and  common  sense 
lead  to  the  conclusion  that  it  is  sufficient  that  the  payment  be 
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made  by  a  person  who,  as  between  himself  and  the  mortgagor, 
is  bound  to  pay.  You  have  to  see  whether  the  mortgagor  has 
made  an  admission.  That  is  the  basis  of  it  all.  If  the  mort- 
gagor has  himself  paid,  or  whether  he  has  called  upon  somebody 
else  and  bound  somebody  else  towards  him  to  pay  and  that 
person  has  paid,  equally,  as  it  appears  to  me,  the  mortgagor  has 
made  an  admission.    That  is  how  I  regard  it  upon  principle. 

How  does  it  stand  as  regards  the  authorities  ?  When 
you  look  at  the  authorities,  it  appears  to  me  that  that  really 
is  their  effect.  Not  that  I  have  been  able  to  put  my  hand 
upon  a  case  in  which  that  exact  point  has  arisen,  but  I  find 
that  that  is  the  language  which  learned  judges  have  used  in 
many  cases.  Take  first  Chinnery  v.  Evans.  (1)  There  the 
payment  was  made  by  a  receiver,  who  had  been  appointed  on 
a  petition  presented  by  the  mortgagee.  He  was  receiver  of 
certain  estates  in  Ireland.  Lord  Westbury  L.C.,  in  advising 
the  House,  used  this  language  as  to  the  position  of  the 
receiver  (2) :  "  Upon  that  point  I  think  no  reasonable  doubt 
can  be  entertained,  that  under  the  statute  the  receiver  in  the 
receipt  of  the  rents  of  the  Limerick  estate  is,  in  point  of  fact 
as  well  as  of  law,  the  receiver  of  the  mortgagor,  the  owner  of 
the  estate  subject  to  the  mortgage,  and  that  any  payment 
made  by  the  receiver  in  pursuance  of  the  order,  is  payment  in 
law  by  the  legal  agent  of  the  person  liable  to  pay."  So  he  is 
not  dealing  with  a  case  in  which  the  person  is  not  the  agent 
of  the  mortgagor.  He  says  he  is  the  agent  of  the  mortgagor, 
so  that  it  is  not  a  case  directly  in  point  upon  the  question 
which  I  have  to  determine  here.  But  I  find  that  this  language 
is  used  by  Lord  Cranworth  in  the  same  case,  and,  as  I 
am  going  to  shew  when  I  come  to  Harlock  v.  Ashberry  (3), 
this  form  of  words  is  relied  upon  in  the  judgment  in  that 
case.  Lord  Cranworth  said  (4) :  The  payments  in  this 
case  were  not  payments  by  a  stranger ;  for  though  a  receiver 
appointed  under  the  Irish  statute  (11  &  12  Geo.  3,  c.  10)  is  an 
officer  of  the  Court,  yet  he  is  certainly  no  stranger  to  the 
mortgagor,  but  a  person  paying  for  him  and  on  his  account 


C.  A. 
1902 
Bradshaw 

V. 

WlDDEING- 
TON. 

Buckley  J. 


(1)  11  H.  L.  C.  115. 

(2)  Ibid.  134. 


(3) 
(4) 


19  Ch.  D.  539. 
11  H.  L.  C.  139. 
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O.A.  what  he  is  bound  to  pay."     The  context  in  which  that 

1902  language  occurs  is  this :  If  a  mere  stranger  to  the  whole  trans- 

Beadshaw  action — to  both  mortgagor  and  mortgagee — comes  and  pays, 

„^  that  is  not  an  admission  at  all :  if  a  mere  outsider,  a  stranger 

WiDDRING-  '  ^    ,  *  ^ 

TON.  to  both,  comes  and  pays,  that  is  no  admission ;  but,  if  a  person, 
Buckley  J.  who  is  not  a  stranger  to  the  mortgagor  (that  is  what  Lord 
Cranworth  says)  comes  and  pays,  that  will  do  for  the  purposes 
of  the  statute.  Then  I  pass  to  Harlock  v.  Ashberry,  (1)  The 
point  there  was,  that  a  mortgagee  had  obtained  payment  of 
rent  from  a  tenant.  Of  course  he  was  entitled  to  go  into 
possession,  and  take  the  rents  if  he  liked  adversely  to  the 
mortgagor  and  everybody,  and  he  did  so,  and  the  question  was 
whether  money  which  he  thus  got  from  the  tenant  was  a 
payment  for  the  purpose  of  excluding  the  statute;  and  the 
Court  held  it  was  not,  because  it  was  not  obtained  from  the 
mortgagor,  or  any  person  bound  towards  the  mortgagor  to 
pay  the  mortgagee,  but  from  a  tenant,  and  simply  obtained  by 
the  mortgagee  entering  into  possession  of  the  property.  That 
was  the  question  which  the  Court  had  to  decide;  but  in 
delivering  judgment  upon  that  I  find  that  Jessel  M.E.  (2) 
read  the  passage  from  Chinnery  v.  Evans  (3)  which  I  have 
just  quoted,  and  then  went  on  to  say :  "  Therefore  on  prin- 
ciple and  on  authority  I  think  that  the  payment  to  take 
the  case  out  of  the  statute  must  be  a  payment  by  a  person 
who  is  bound  to  pay  the  principal  or  interest  of  the  mortgage 
money,  and  this  is  not  such  a  payment."  Now,  what  did 
Jessel  M.E.  there  mean  by  "  bound  "  ?  Did  he  mean  "  bound 
towards  the  mortgagee"?  I  think  not,  because  he  had  just 
read  language  in  which  Lord  Cranworth  had  commented  upon 
the  fact  that  the  receiver  was  no  stranger— not  to  the  mort- 
gagee, but  to  the  mortgagor — and  I  think  he  meant  a  payment 
by  a  person  who  is  bound  as  between  himself  and  the  mortgagor 
to  pay  the  interest  upon  the  mortgage  money.  Then,  when 
I  come  to  the  judgment  of  Brett  L.J.,  it  seems  to  me  that 
this  is  more  plain.  He  said  (4) :  *'  Then  the  question  arises 
whether  payment  of  rent  by  a  tenant  to  a  mortgagee  who  has 

(1)  19  Ch.  D.  539.  (3)  11  H.  L.  C.  115. 

(2)  Ibid.  546.  (4)  19  Ch.  D.  547. 
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exercised  the  right  to  demand  the  rent,  is  a  payment  of  prin-  C.  A. 
cipal  and  interest  within  that  section.  I  come  to  the  con-  1902 
elusion  that  it  is  not,  for  three  reasons  " ;  and  the  third  reason  bradshaw 
is  this :  "  But  even  if  it  could  be  held  to  be  a  payment  of  ^y^j^^^jj^^. 
principal  or  interest,  it  is  not  a  payment  at  all  by  the  mortgagor  ton. 
or  any  agent  of  the  mortgagor,  or  by  any  person  bound  to  make  Buckley  j.] 
payment  of  principal  oa:  interest  on  his  behalf,  and  I  think  that 
a  payment  of  principal  or  interest,  to  be  a  payment  within  this 
section,  must  be  made  by  the  mortgagor  or  his  agent,  or  at 
least  by  a  person  bound  or  entitled  to  make  a  payment  of 
principal  or  interest  for  the  mortgagor,  as  was  the  receiver  in 
the  case  of  Ghinnery  v.  Evans,  (1)  The  question  may  be  asked, 
Why  must  this  payment  be  by  the  mortgagor  or  his  agent,  or 
at  least  by  a  person  bound  or  entitled  to  make  a  payment  of 
principal  or  interest  on  his  behalf  ?  It  seems  to  me  the  reason 
is  that  in  all  Statutes  of  Limitations  the  principle  on  which 
they  are  founded  is  that  in  those  cases  in  which  a  payment 
is  allowed  to  take  the  case  out  of  the  operation  of  the 
Statute  of  Limitations  it  must  be  such  a  payment  as  amounts 
to  an  acknowledgment  of  liability."  Now,  what  did  the  Lord 
Justice  mean  there  by  "bound"?  Bound,  I  conceive,  as 
between  that  person  and  the  mortgagor — "bound,"  he  says, 
"to  make  a  payment  for  the  mortgagor."  And,  again,  he 
said  (2) :  "  On  the  ordinary  rules  of  construction,  and  on  the 
authority  of  Ghinnery  v.  Evans  (1),  I  feel  bound  to  say  that 
a  payment,  to  come  within  1  Vict.  c.  28,  must  be  a  payment 
by  a  person  liable  as  mortgagor  or  some  person  on  his  behalf, 
or  such  a  person  as  was  the  receiver — a  person  entitled  to  pay 
on  his  behalf,"  that  is,  a  person  entitled  by  reason  of  the  rela- 
tions between  himself  and  the  mortgagor  to  pay  money  on  his 
behalf.  It  seems  to  me,  therefore,  that  the  whole  of  the 
language  of  those  judgments  is  in  favour  of  the  view  which  I 
take,  and  that  the  principle  is  that  the  person  bound  to  pay, 
and  whose  payment  is  material  for  the  purposes  of  the  statute, 
is — not  a  person  bound  as  between  himself  and  the  mortgagee, 
but  a  person  bound  as  between  himself  and  the  mortgagor. 
I  need  only  add  to  those  passages  this  from  Leioin  v. 
(1)  11  H.  L.  C.  115.  (2)  19  Ch.  D.  549. 
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Wilson  (1),  where  Lord  Hobhouse,  in  delivering  the  judgment 
of  the  Privy  Council,  after  referring  to  Ghinnery  v.  Evans  (2) 
and  HarlocJc  v.  Ashberry  (3),  said  (4)  :  "  Their  Lordships  have 
not  been  referred  to  any  case  where  it  has  been  decided  that 
payment  made  by  some  person  concerned  to  answer  the  debt 
has  been  held  to  be  insufficient  to  keep  a  right  alive  against  the 
party  charged  in  the  suit  merely  because  he  was  not  that 
party  or  his  agent,"  and  there  is  no  such  authority  to  be  found 
as  far  as  I  know.  Here  I  agree  that  payment  was  not  made 
by  the  mortgagor,  James  Edward  Bradshaw.  Whether  it  was 
made  by  his  agent  or  not  is  another  matter.  For  the  present 
purpose  I  am  assuming  that  William  Bradshaw  was  not  his 
agent.  Assuming  that  he  was  not  his  agent,  still  it  was  made 
by  William,  who  was,  I  think,  as  between  himself  and  his 
father,  the  person  who  was  bound  to  pay.  Inasmuch  as  that 
was  so,  William's  payment,  made  in  pursuance  of  his  con- 
tractual obligations  towards  his  father,  was,  as  it  appears  to 
me,  his  father's  admission  of  liability. 

Another  ground  has  been  put  forward  which  is  very 
ingenious,  and  upon  which  I  think  I  ought  to  say  a  word. 
James  Edward  Bradshaw,  the  mortgagor,  died  in  September, 
1887,  and,  as  I  have  said,  William  Bradshaw  and  Cartmell 
Harrison  were  his  executors.  As  fronl  1887  William  Bradshaw 
continued  to  pay  the  interest  in  this  sense,  that  Harrison,  as 
his  solicitor  passing  the  accounts  through  his  book,  charged 
William  Bradshaw  with  the  interest  which  Harrison  in  fact 
was  paying  to  the  Oust  trustees  or  the  Gust  beneficiaries. 
After  1887  WilHam  Bradshaw,  the  person  thus  making  the 
payments,  was  the  person  liable  to  pay  as  mortgagor,  in  the 
sense  that  he  was  legal  personal  representative  of  the  mort- 
gagor, and  Harrison,  the  other  person  to  whom  William  was 
making  the  payment,  or  who  was  making  the  payment  for 
William,  was  the  other  executor.  So  that,  if  William  had 
paid  the  money  to  Harrison,  or  rather  to  himself  and  Harrison 
as  co-executors,  and  they  had  paid  it  over  to  the  Gust  trustees 
or  beneficiaries,  that  would  have  been  a  payment  by  James 


(1)  11  App.  Cas.  639. 

(2)  11  H.  L.  C.  115. 


(3)  19  Ch.  D.  639. 

(4)  11  App.  Cas.  644. 
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Edward  Bradshaw,  the  mortgagor.  It  appears  to  me  there  is 
something  in  that  contention.  As  from  1887  the  persons  Hable 
as  mortgagors  to  pay  were  William  Bradshaw  and  another,  and 
the  persons  paying  were  William  Bradshaw  and  that  other, 
in  that  William  Bradshaw  found  the  money,  and  it  passed 
through  the  hands  of  the  other,  and  the  other  paid  the  mort- 
gagees, and  J.  E.  Bradshaw,  by  his  legal  personal  representatives, 
was  thus  paying  them  from  1887  onwards. 

The  result  is  that  the  action  must  be  dismissed,  and  that 
upon  their  counter-claim  the  Cust  trustees  are  entitled  to  the 
relief  which  they  ask,  namely,  to  enforce  the  money  debt 
against  the  estate  of  the  mortgagor,  and  as  against  the  land 
foreclosure  or  sale. 

H.  C.  K. 


C.  A. 

1902 

Bradshaw 
v. 

WlDDRING- 
TON. 

Buckley  J. 


From  this  decision  J.  C.  Bradshaw  and  W.  Bradshaw  C.A. 
appealed.    The  appeal  came  on  for  hearing  on  May  12,  1902. 

H,  Terr  ell  y  K,G.,  and  George  Henderson ,  for  the  appellants. 
The  appellants  have  to  shew  that  the  Eeal  Property  Limitation 
Act,  1874,  s.  8,  commenced  to  run  in  their  favour  and  against 
the  Cust  trustees  prior  to  1892  ;  and  the  question  is,  whether 
the  interest  paid  by  W.  Bradshaw,  through  his  solicitors,  on 
the  mortgage  of  1879  was  so  paid  by  him  as  the  duly  authorized 
agent  of  J.  E.  Bradshaw,  the  mortgagor.  The  onus  is  on  the 
Cust  trustees  to  prove  that  within  twelve  years  from  the  time 
of  action  brought  principal  or  interest  was  paid  by  the  person 
liable  to  pay.  First,  with  regard  to  the  claim  against  the 
estate,  the  right  to  recover  the  estate  within  the  twelve  years  is 
regulated  by  s.  1  of  the  Act  of  1874,  which  is,  by  s.  9  of  that 
Act,  substituted  for  s.  2  of  the  Eeal  Property  Limitation  Act, 
1833  (3  &  4  Will.  4,  c.  27),  a  section  which  is  supplemented,  as 
to  mortgages,  by  the  Eeal  Property  Limitation  Act,  1837 
(7  Will.  4  and  1  Vict.  c.  28).  Under  s.  34  of  the  Act  of  1833, 
at  the  end  of  the  period  limited  to  any  person  for  making  entry 
or  distress,  his  title  to  the  land  is  absolutely  extinguished. 
Secondly,  as  to  the  remedy  against  the  person  under  any 
covenant,  that  is  regulated  by  s.  8  of  the  Act  of  1874,  which  is 
a  re-enactment  of,  and  by  s.  9  is  substituted  for,  s.  40  of  the 
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C.A.  Act  of  1833,  the  period  of  twenty  years  under  that  section 
1902  being  reduced  by  s.  8  to  twelve.  Under  that  s.  8  also  the  onus 
Bbadshaw  is  on  the  person  seeking  to  escape  from  the  statute  to  prove 
WiDDEiNG-  payment  within  the  twelve  years :  Loveless  v.  Bichardson  (1), 
TON.  a  case  on  s.  40  of  the  Act  of  1833.  In  order  to  prevent  the 
statute  from  running,  the  person  claiming  must  shew  that 
some  principal  or  interest  has  been  paid,  or  an  acknowledg- 
ment given,  either  by  the  mortgagor  or  by  some  one  duly 
authorized  on  his  behalf  to  do  so  :  payment  by  a  stranger  is  not 
sufficient.  That  is  now  well  settled  :  Chinnery  v.  Evans  (2) ; 
Harlock  v.  Ashherry  (3) ;  Astbury  v.  Astbury  (4) ;  Lewin  v. 
Wilson  (5) ;  In  re  Lord  Glifden,  (6)  Here  the  Gust  trustees 
were  in  no  way  bound  to  receive  payment  from  W.  Bradshaw, 
for  there  was  no  privity  of  contract  between  them.  He  was 
not  liable  to  them  under  any  covenant,  and  could  not  insist 
upon  paying  them.  It  is  clear  that,  at  all  events,  in  1884, 
when  J.  E.  Bradshaw  conveyed  part  of  the  property  to  J.  C. 
Bradshaw  in  the  belief  that  the  mortgage  had  been  paid  off, 
W.  Bradshaw  ceased  to  be  the  agent  of  the  mortgagor,  and  in 
1887  the  mortgagor  died,  from  which  time  the  twelve  years 
would  certainly  begin  to  run.  No  doubt  interest  continued  to  be 
paid,  but  the  payments  were  made  by  the  firm  of  which  Harri- 
son, who  was  one  of  the  mortgagor's  executors,  was  a  partner. 
Those  payments  cannot,  however,  be  treated  as  payments  by 
Harrison  in  his  character  of  executor,  and  there  is  no  mention 
of  those  payments  in  the  executorship  accounts,  and  unless 
the  payments  were  made  by  Harrison  in  the  character  of 
executor  they  will  not  operate  as  an  acknowledgment :  Astbury 
V.  Astbury  (7) ;  Brown  v.  Gordon,  (8)  The  true  view  is  that 
in  1884  Harrison  had  represented  to  the  father  that  the  mort- 
gage had  been  paid  off  in  order  to  induce  him  to  execute  the 
deed  of  conveyance  to  his  son  J.  C.  Bradshaw.  Nor  is  there 
any  evidence  from  which  it  can  be  inferred  that  these  payments 
were  made  by  William  Bradshaw  in  his  character  of  executor. 

(1)  (1856)  2  Jur.  (N.S.)  716.  (5)  11  App.  Cas.  639,  644-6. 

(2)  11  H.  L.  C.  115,  133,  138-9.  (6)  [1900]  1  Ch.  774,  779,  780. 

(3)  19  Ch.  D.  539.  (7)  [1898]  2  Ch.  118. 

(4)  [1898]  2  Ch.  111.  (8)  (1852)  16  Beav.  302,  308. 
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In  1892  the  principal  sum  was  paid  by  him  to  Harrison,  but 
it  was  not  in  fact  paid  by  Harrison  to  the  Gust  trustees, 
although  it  was  so  entered  in  the  account.  The  Gust  trustees 
have  not  established  as  against  the  plaintiff  any  payment  of 
principal  or  interest  so  as  to  take  the  case  out  of  the  statute. 
The  plaintiff  has  been  in  possession  since  1884  or  since  1887, 
and  no  acknowledgment  of  the  mortgage  debt  has  been  given 
since  those  dates.  From  that  time  the  father  had  no  interest 
in  the  Fair  Oaks  estate,  and  ^ny  payment  by  him  would  not 
take  the  case  out  of  the  statute. 

[Gozens-Haedy  L.J.  Is  not  Chiimery  v.  Evans  (1)  against 
5^ou  on  that  point  ?] 

That  case  is  distinguishable,  because  at  the  time  of  the  pay- 
ments in  that  case  the  mortgagor  was  entitled  to  redeem,  and 
here  he  was  not.    Newhould  v.  Smith  (2)  is  in  point. 

[Stikling  L.J.  The  part  of  the  judgment  on  which  you  rely 
was  questioned  by  the  House  of  Lords.  They  abstained  from 
expressing  their  opinion  upon  the  point  one  way  or  the  other.] 

Asthurijy  K.C.f  and  Bryan  Farrer^  for  the  Gust  trustees.  In 
Newhould  v.  Smith  (2)  the  conveyance  to  the  purchaser  was 
made  subject  to  incumbrances,  and  therefore  the  purchaser 
was  the  person  liable  to  pay  the  mortgage  debt.  Here  the 
property  was  conveyed  free  from  incumbrances,  and  therefore 
the  vendor  was  liable  to  pay  the  mortgage  debt,  because  he 
was  liable  on  his  covenant  to  indemnify  the  purchaser.  This 
case  comes  within  the  principle  laid  down  in  Boe  v.  Eyre  (3) 
and  Ludhrooh  v.  Ludbrook  (4),  namely,  that  a  person  who  can 
claim  adverse  possession  as  against  a  mortgagor  cannot  oust 
the  mortgagee  if  within  the  statutory  period  the  mortgagor  has 
paid  interest. 

The  onus  is  on  the  appellants  to  shew  that  there  was  not 
a  sufficient  payment  of  interest  to  prevent  the  statute  from 
running.  It  is  admitted  that  Harrison's  firm  were  throughout 
solicitors  for  J.  E.  Bradshaw,  and  afterwards  for  his  executors, 
and  also  for  W.  Bradshaw.  The  Gust  trustees  could  not 
have  refused  to  accept  the  interest  from  those  solicitors.  If 


c.  A. 

1902 
Bradshaw 

WiDDRING- 
TON. 


(1)  11  H.  L.  C.  115. 

(2)  33  Ch.  D.  127. 


(3)  (1851)  17  Q.  B.  366. 

(4)  [1901]  2  K.  B.  96. 
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c.  A.      the  solicitors'  books  are  excluded,  the  case  of  the  appellants  is 
1902      hopeless.    W.  Bradshaw  was  the  person  who  was  bound  to 
Bradshaw  P^y      interest,  and  his  position  was  not  altered  in  this  respect 
WiDDRiNG  becoming  executor  to  his  father.    The  payment  of  the 

TON.  interest  by  the  solicitor  who  acted  for  the  mortgagor  and  for 
W.  Bradshaw  is  enough.  The  appellants  must  prove  that  the 
solicitor  was  not  entitled  to  make  the  payments,  and  this  they 
cannot  do  without  his  books. 

But,  if  the  books  are  admitted,  it  is  submitted  that  they 
shew  clearly  that  the  money  was  borrowed  for  W.  Bradshaw. 
They  shew  that  Harrison  took  instructions  for  the  mortgage 
from  W.  Bradshaw,  and  that  he  paid  Harrison's  costs  in 
relation  to  it.  The  solicitors'  accounts  shew  that  down  to  1885 
W.  Bradshaw  was  debited  with  the  interest  as  paid  by  him  to 
his  father ;  after  that  he  was  debited  with  it  as  paid  direct  to 
the  Oust  trustees.  W.  Bradshaw  was  the  person  who  was 
legally  bound  to  pay  the  interest,  and  the  payment  by  him  up 
to  1892  is  sufficient  to  keep  alive  the  mortgage  and  prevent  the 
statute  from  running. 

[Collins  M.E.  Is  not  the  mortgagee  bound  to  shew  that 
the  payment  was  an  acknowledgment  by  the  mortgagor  of  the 
continued  existence  of  the  mortgage  ?  If  the  mortgagor  thought 
that  the  mortgage  had  been  paid  off,  could  the  payment  of 
interest  by  his  son  operate  as  an  admission  by  him  that  the 
mortgage  was  subsisting  ?] 

The  admission  does  not  depend  on  the  intention  of  the 
mortgagor ;  it  is  enough  that  the  payment  is  made  by  a  person 
who  is  legally  bound  to  pay  for  him.  The  agent  who  pays 
need  not  be  known  to  the  mortgagor;  it  is  sufficient  if  he  is 
legally  agent  for  the  mortgagor.  In  Ghinnery  v.  Evans  (1)  *it 
is  quite  consistent  with  the  facts  that  the  mortgagor  never 
gave  the  receiver  authority  to  make  the  payments.  In  Harlock 
V.  Ashberry  (2)  Brett  L.J.  drew  a  distinction  between  an  agent 
who  is  entitled  to  pay  and  one  who  is  under  an  obligation  to 
pay.  If  it  is  said  that  the  payments  of  interest  made  by 
W.  Bradshaw  since  1887  were  not  made  in  the  character  of 
executor  to  his  father,  the  answer  is  that  he  was  as  much 
(1)  11  H.  L.  C.  115.  (2)  19  Ch.  D.  539,  548. 
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bound  to  his  father's  estate  to  pay  the  interest  as  he  was  to  his      C.  A. 
father.  And  indeed  the  father,  as  vendor,  having  sold  the  estate  1902 
free  from  incumbrances,  was  bound  to  the  purchaser  to  pay  the  Bradshaw 
mortgage  debt  and  to  pay  the  interest  until  the  debt  was  paid,  ^jd^ring- 
and  the  father's  estate  was  equally  bound.    During  the  whole  ^Q^- 
of  the  period  in  which  the  plaintiff  has  been  in  possession  of 
the  estate  there  has  been  a  person  who  was  bound  in  law  to 
make  the  payments  of  interest.   The  plaintiff  could  have  called 
on  his  father's  executors  to  pay  the  interest,  and  could  have 
compelled  them  to  do  so. 

The  plaintiff  will  not  be  injured,  for  assets  of  J.  E.  Bradshaw 
are  admitted. 

H.  Terrell,  K.C,  in  reply.  Apart  from  the  solicitors'  books, 
it  cannot  be  properly  inferred  that  W.  Bradshaw  was  the  prin- 
cipal debtor.  The  mortgage  debt  and  the  debt  secured  by  the 
son's  bond  were  distinct  debts  and  were  payable  at  different 
time^.  Suppose  the  father  had  a  set-off  or  a  counter-claim 
against  the  Cust  trustees,  and  he  wished  to  avail  himself  of  it 
for  the  purpose  of  paying  the  interest  on  the  mortgage,  could 
his  son  W.  Bradshaw,  by  paying  the  interest,  have  deprived 
him  of  that  right  ?  If  the  solicitors'  books  are  not  admissible, 
as  it  is  submitted  they  are  not,  the  Cust  trustees  have  no  case. 

[Stikling  L.J.  Interest  has  been  in  fact  paid  throughout 
by  the  solicitor  of  the  persons — first  the  mortgagor,  and  after- 
wards his  executors — who  were  liable  to  pay  it.  Must  not  that 
be  treated  as  payment  by  those  persons  ?] 

A  solicitor  as  such  has  no  authority  to  admit  a  liability  on 
behalf  of  his  client. 

If  the  solicitors'  books  are  admissible,  all  the  entries  in  them 
must  be  admitted.  If  some  of  the  entries  are  bogus  or  fraudu- 
lent, as  is  clearly  the  case  here,  the  credibility  of  the  books  is 
destroyed.  The  books  must  be  taken  in  toto  or  rejected  in  toto. 
The  fair  inference  is  that  Harrison  was  manipulating  the 
accounts. 

In  1884  the  father  must  have  believed  that  the  Cust 
mortgage  had  been  paid  off,  and  the  true  inference  is  that  he 
thenceforth  ceased  to  authorize  his  son  to  admit  on  his  behalf 
the  subsistence  of  the  mortgage. 

Vol.  II.  1902.  2  7  1 
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C.A,         The  fact  that  J.  E.  Bradshaw  became  bound  to  the  plaintiff 
1902      to  pay  the  interest  can  make  no  difference;  he  was  already 
Bradshaw  liable  to  the  Cust  trustees.    There  is  nothing  to  shew  that 
WiDDRiNG-  Harrison  and  W.  Bradshaw  intended  to  pay  the  interest  in  the 
TON.      character  of  executors  of  J.  E.  Bradshaw,  and  there  is  no  pre- 
sumption that  they  did  so.    The  payment  was  continued  after 
the  father's  death  in  the  same  way  as  before. 

[An  argument  also  took  place  upon  the  question  of  the  admis- 
sibility of  the  solicitors'  books  in  evidence,  their  admissibility 
as  against  the  appellants  being  objected  to.  It  is  considered 
unnecessary  to  report  this  part  of  the  argument,  because  the 
Court  held  that,  by  reason  of  what  had  taken  place  at  the  trial, 
it  was  not  open  to  the  appellants'  counsel  to  take  objections  to 
the  admissibility  of  the  books.] 

Collins  M.K.  This  action  is  brought  by  Mr.  J.  C.  Bradshaw, 
who  is  now  the  owner  of  the  Fair  Oak  estate,  against  the  Cust 
trustees  to  obtain  a  declaration  that  the  estate  is  free  from  a 
certain  mortgage,  if  it  ever  existed.  If  the  mortgage  ever  did 
exist,  the  plaintiff  asks  for  a  declaration  that  it  does  not  now 
bind  the  estate. 

The  Cust  trustees  assert  that  the  mortgage  is  still  binding  on 
the  estate,  and  they  allege  that  there  has  been  a  payment  of 
interest  within  the  period  of  twelve  years  before  the  com- 
mencement of  the  action,  which  takes  it  out  of  the  Statute  of 
Limitations,  and  they  counter-claim  as  against  the  executor  of 
the  mortgagor  for  payment  of  the  principal  sum  and  interest, 
and  as  against  the  plaintiff  for  the  enforcement  of  the  mortgage 
by  foreclosure  or  sale. 

The  mortgagor,  Mr.  J.  E.  Bradshaw,  the  then  owner  of  the 
estate,  was  the  father  of  the  plaintiff  and  also  of  William 
Bradshaw,  who  is  now  the  surviving  executor  of  his  father. 
The  father  in  1879  borrowed  from  the  Cust  trustees  the  sum 
of  5171Z.  14s.  6d,  on  the  security  of  a  mortgage  of  the  estate, 
and  the  question  of  law  which  arises  is  whether  a  payment  of 
interest,  which  was  made  within  twelve  years  before  action 
brought,  was  made  under  such  circumstances  as  to  amount  to  a 
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payment  by  the  mortgagor  within  the  meaning  of  s.  8  of  the  C.  A. 
Eeal  Property  Limitation  Act,  1874,  coupled  as  regards  the  1902 
claim  for  foreclosure  with  the  Act  7  Will.  4  and  1  Vict.  c.  28.  Bradshaw 

That  question  involves  an  examination  of  the  circumstances  widdrinq- 
'under  which  the  mortgage  came  into  existence,  and  a  difficulty  '^Q^- 
arises  by  reason  of  the  fact  that  all  the  parties  had  the  same  t'«ums  m.r. 
-solicitor,  Mr.  Cartmell  Harrison,  of  the  firm  of  Birch,  Ingram 

Harrison,  who  is  now  dead. 

The  question  was  raised  by  Mr.  Terrell  whether  certain 
accounts  kept  by  Mr.  Harrison,  in  his  capacity  of  solicitor, 
between  himself  and  the  parties  were  admissible  in  evidence. 
Those  accounts  were,  an  account  between  himself  and  the 
■father,  J.  E.  Bradshaw,  an  account  between  himself  and  the  son, 
W.  Bradshaw,  and  there  were  also  the  accounts  kept  with  the 
€ust  trustees.  There  are,  however,  certain  facts  which  are 
admitted  or  proved,  quite  apart  from  the  accounts  kept  by  the 
solicitor,  and  they  may  be  shortly  stated  thus.  There  is  no 
doubt  that  W.  Bradshaw  was  largely  indebted  at  the  time 
when  the  mortgage  was  executed,  nor  that  he  was  desirous  of 
raising  a  loan  of  about  5000?.  Nor  is  there  any  doubt  that 
the  machinery  by  which  that  loan  was  obtained  was  that  his 
father  raised  that  sum  by  mortgaging  his  Fair  Oak  estate  to 
the  Gust  trustees,  and  handed  the  money  so  raised  to  his  son. 
There  is  no  doubt  that  the  mortgage  was  effected,  or  that 
interest  continued  to  be  paid  upon  it  to  the  mortgagees  down 
to  1892.  I  need  not  carry  it  any  further.  The  interest  was 
paid  by  Mr.  Harrison,  who,  it  is  admitted,  was  the  agent  or  the 
solicitor  acting  for  the  mortgagor,  J.  E.  Bradshaw, ^  down  to 
his  death,  and  who  continued  to  act  as  solicitor  for  his 
executors,  of  whom  he  himself  was  one,  after  the  mortgagor's 
■death.    Those  facts  are  admitted. 

But  it  is  said  that,  even  admitting  those  facts,  there  is  no 
evidence  of  such  a  payment  by  the  mortgagor  as  would  keep 
alive  his  obligation  under  the  Statute  of  Limitations. 

[His  Lordship  read  s.  8  of  the  Act  of  1874  and  the  Act 
7  Will.  4  and  1  Vict.  c.  28,  and  continued : — ] 

Dealing,  first,  with  the  uncontested  facts,  how  does  the 
matter  stand  ?    There  is  a  mortgage  created,  interest  is  paid 
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0.  A.      upon  it  up  to  a  date  within  the  statutory  period  of  limitatioa 
1902      by  a  person  who  is  admitted  to  have  been  the  solicitor  for  the 
Bradshaw  mortgagor  and  afterwards  for  his  executors,  and  the  payment 
WiDDRiNG-  '^^^  admittedly  received  by  the  mortgagees  as  and  for  a  pay- 
TON.      ment  under  the  mortgage.    Why  then  is  a  mortgagee  starting 
Collins  M.R.   with  that  prima  facie  case  not  entitled  to  succeed  in  maintaining 
his  mortgage  ? 

Admitting  that,  as  against  a  person  who  has  been  in  posses- 
sion, as  the  plaintiff  has  been  for  many  years,  the  onus  is 
upon  the  mortgagee  to  shew  that  his  mortgage  is  still  alive,, 
yet  when  it  is  proved  (and  the  facts  which  I  have  mentioned 
are  uncontested)  that  there  has  been  a  continuous  payment  of 
interest  by  a  person,  who  prima  facie  is  the  proper  person  to> 
pay  it,  to  persons  who  have  received  it  as  interest  under  the 
mortgage,  it  seems  to  me  that  the  onus  of  proof  is  shifted  to 
the  person  who  says  that  the  mortgage  has  ceased  to  exist — 
that  is,  in  the  present  case  to  the  plaintiff.  The  question  thert 
would  be.  Has  the  plaintiff  discharged  that  onus  which  has^ 
been  thrown  back  upon  him,  and  displaced  the  effect  of  these 
payments  by  shewing  that  they  were  made  under  such  circum- 
stances as  not  to  be  payments  by  the  mortgagor  within  the 
meaning  of  s.  8  ? 

If  the  case  rested  there,  and  if  Mr.  Terrell  succeeded  in 
excluding  the  accounts  kept  by  the  solicitor,  it  seems  to  me- 
that  he  would  have  no  answer  to  the  defendants'  case,  because 
he  elected  not  to  call  Mr.  W.  Bradshaw,  the  person  now  living, 
who  knows  most  about  this  matter.  Mr.  Terrell  deliberate^ 
elected  not  to  call  him,  and,  having  so  elected,  he  now  objects 
strenuously  to  the  admission  of  Mr.  Harrison's  accounts  which 
purport  to  shew  the  whole  history  of  the  financial  dealings- 
between  these  parties — the  father,  J.  E.  Bradshaw,  and  the 
son,  W.  Bradshaw,  and  the  solicitor  himself.  It  seems  to  me 
that  Mr.  Terrell  cannot  really  advance  a  step  in  his  case 
without  going  into  those  accounts.  Therefore,  although  our 
decision  might  be  firmly  rested  on  the  facts  which  I  have  men- 
tioned quite  apart  from  anything  in  the  accounts,  yet  as- 
Mr.  Terrell,  though  trying  to  keep  them  out,  has  himself 
relied  upon  some  of  the  facts  which  appear  in  them,  I  think  it 
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is  better  on  the  whole  that  I  should  deal  with  them.    This  C.A. 
involves  a  cursory  consideration  of  the  question  how  far  they  1902 
are  admissible  evidence.    In  my  opinion,  Mr.  Terrell  is  not  bradshaw 
now  in  a  position  to  contest  as  a  matter  of  strict  law  the  ^vjup^^jj^^. 
admissibility  of  these  documents  by  reason  of  what  took  place  ton. 
at  the  trial.  coiunsM.ii. 

[His  Lordship  then  referred  in  some  detail  to  what  took 
place  at  the  trial,  and  continued  : — ] 

If  the  question  of  admissibility  had  been  seriously  argued  in 
the  Court  below  on  the  grounds  which  Mr.  Terrell  has  urged 
before  us,  and  if  the  learned  judge  had  been  disposed  to  adopt 
his  view,  it  would  have  been  competent  to  Mr.  Astbury  there 
and  then  to  call  Mr.  W.  Bradshaw,  the  person  who  knows 
most  about  the  matter,  but  who,  I  have  no  doubt  for  very  good 
reasons,  thought  it  desirable  not  to  go  into  the  box.  We  could 
not  now  replace  Mr.  Astbury's  clients  in  the  position  in  which 
they  stood  at  the  trial,  and  therefore  Mr.  Terrell  is  not  now 
entitled  to  rely  on  the  technical  objections  which  he  has  urged 
as  to  the  admissibility  of  these  documents,  though  I  must  say 
that,  after  hearing  his  arguments,  I  am  not  disposed  to  attach 
very  great  weight  to  them.  But  I  think  the  question  is  not 
liow  open  to  us,  any  more  than  it  was  open  to  the  learned  judge 
before  whom  it  was  not  raised,  and  the  advantage  of  whose 
opinion  upon  it  we  have  therefore  not  got. 

There  is  one  document  which  at  all  events  is  outside  any  of 
the  principles  urged  by  Mr.  Terrell,  namely,  the  bill-book  kept 
by  Mr.  Harrison,  which  contains  this  entry :  Keceived  on 
account  costs  of  loan,  24th  November,  1879,  150Z."  That  is 
clearly  an  entry  against  interest,  and  it  cannot,  I  think,  be 
contended  that  it  does  not  make  the  book  admissible  in  evi- 
dence. And  when  it  is  in  evidence  it  really  shews  the  whole 
transaction  out  of  which  this  mortgage  arose.  It  shews  that 
the  money  was  raised  for  William  Bradshaw,  the  son,  his  father 
becoming  the  nominal  debtor — the  mortgagor — as  between 
himself  and  the  Gust  trustees,  but  as  between  himself  and  his 
son  raising  the  money  for  the  son,  the  son  undertaking  the 
obligation  of  paying  the  mortgage  debt  and  the  interest  upon  it. 

I  need  not  go  through  the  entries  in  detail,  but  that  is  the  fair 
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and  inevitable  inference  to  be  drawn  from  them.  It  is  admitted^ 
that  the  payment  of  interest  was  made  throughout  by  Harrison 
and  was  charged  by  him  to  W.  Bradshaw.  If  the  interest 
was  paid  by  the  person,  i.e.,  WilHam  Bradshaw,  who  had  come 
under  the  obHgation  which  is  evidenced  by  those  entries,  how 
can  it  be  said  that  it  was  not  a  payment  by  the  mortgagor  ? 
The  payment  was  made  under  an  obHgation  imposed  by  the 
bargain  between  the  father  and  son  that  the  son  should  pay, 
he  being,  as  between  these  two  persons,  the  real  debtor  and  hi& 
father  only  a  surety,  though  he  was  directly  and  personally 
responsible  to  the  Gust  trustees.  Having  regard  to  the  nature 
of  the  inference  drawn  from  a  payment  of  interest  and  its- 
effect  in  keeping  the  security  alive,  it  is  necessary  that  it  should 
be  a  payment  by  the  mortgagor — that  is,  such  a  payment  as^ 
leads  to  the  inference  that  the  mortgagor  acknowledges  the 
security  as  still  subsisting.  That  is  what  is  meant  by  saying 
that  the  statute  only  runs  from  the  time  of  payment.  The 
Act  does  not  say  in  terms  that  the  payment  must  be  made  by 
the  mortgagor,  but  it  is  obviously  implied,  and  the  cases  have 
established,  that  the  payment  must  be  one  which  will  operate 
as  an  acknowledgment  by  the  mortgagor  of  the  subsistence  of 
the  security.  After  such  a  payment  he  cannot  be  heard  to  say 
that  at  the  time  when  it  was  made  the  security  did  not  exist. 
That  acknowledgment  results  just  as  much  when  there  is  an 
arrangement  between  the  mortgagor  and  a  third  person,  either 
by  contract  or  by  a  mere  mandate,  that  that  person  shall  make 
the  payment  for  him.  "Whether  the  person  who  makes  the 
payment  does  so  under  an  obligation  imposed  upon  him  by  law 
as  a  legal  agent  without  his  assent,  or  whether  he  is  appointed 
under  some  arrangement  with  the  mortgagor,  so  long  as  he 
pays  with  the  assent,  expressed  or  implied,  of  the  mortgagor, 
the  payment,  as  it  seems  to  me,  will  keep  alive  the  liability  of 
the  mortgagor,  being  in  point  of  law  an  admission  by  him  of 
the  subsistence  of  the  security.  In  my  opinion,  this  element  is 
to  be  found  in  the  present  case,  if  it  is  inferred  as  a  fact  (as  I 
have  no  hesitation  in  inferring  and  as  Buckley  J.  also  inferred) 
that  the  arrangement  at  the  beginning  was  that  the  money 
should  be  borrowed  for  the  purposes  of  the  son,  and  that,  as 
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between  him  and  his  father,  the  son  was  really  the  principal  C.  A. 
debtor,  and  the  father  was  only  a  surety  for  him.  1902 

Following  out  the  transaction,  the  entries  in  the  books  shew  Bradshaw 
that  the  interest  continued  to  be  paid  by  the  son  to  the  father's  ^viddbing- 
account  down  to  1885,  and  from  that  time  it  was  paid  direct  to  ^Q^- 
the  Gust  trustees.    The  father  died  in  1887,  and  thenceforward  coiimsM.R. 
the  two  executors,  Mr.  Harrison  and  William  Bradshaw,  con- 
tinued, up  to  1892  at  all  events,  to  pay  the  interest  in  the  same 
way  as  before. 

It  was  strenuously  contended  by  Mr.  Terrell  for  more  than  , 
one  reason  that  that  was  not  a  payment  by  the  mortgagor 
within  the  meaning  of  s.  8.  His  first  point  was  that  in  the 
accounts  to  which  I  am  referring  (which  I  think  are  evidence 
rather  for  the  benefit  of  the  plaintiff  than  for  that  of  the 
defendants)  there  is  in  1884  a  transaction  indicated  which 
would  seem  to  shew  that  the  mortgage  was  in  fact  paid  off, 
and  that,  though  interest  continued  to  be  paid  in  the  same  way 
by  William  Bradshaw,  and  it  is  admitted  that  the  mortgage 
was  not  really  paid  off,  still  this  entry  indicates  some  arrange- 
ment between  the  father  and  Harrison,  whereby  the  father 
understood  that  the  mortgage  either  had  been  paid  off  or  was 
about  to  be  paid  off,  so  that  he  was  justified  in  thinking  that 
he  could  (as  he  certainly  did)  convey  part  of  the  mortgaged 
estate  to  the  plaintiff  as  free  from  incumbrances.  Though  that 
entry  no  doubt  creates  a  difficulty,  it  is,  I  think,  only  a  prima 
facie  difficulty,  and  though  these  entries  are  admissible  in  evi- 
dence, they  must,  like  any  other  evidence,  be  taken  only  for 
what  they  are  worth.  They  do  not  become  absolutely  unim- 
peachable because  they  are  admitted  in  evidence ;  and  when  we 
know,  as  we  now  do,  that  Harrison  terminated  his  career 
abruptly  by  suicide,  and  that  for  some  period  before  his  death 
he  had  obviously  been  falsifying  his  books,  we  must  look  with 
suspicion  at  the  entries.  When  they  accord  with  the  facts  they 
would  be  confirmed  aliunde,  but  when  they  are  inconsistent 
with  other  facts  which  cannot  be  disputed,  we  must  infer  that 
we  cannot  rely  upon  them.  Mr.  Terrell  contended  that,  if  we 
accept  these  accounts  at  all,  we  are  bound  to  accept  them 
absolutely  and  without  qualification  for  all  purposes.    I  cannot 
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C.A.  agree  to  that.  They  are  only  evidence,  and  they  must  be 
1902  weighed,  as  all  evidence  is  v^^eighed,  according  to  the  proba- 
Bbadshaw  bilities  and  the  admitted  facts,  and  when  they  do  not  agree,  or 
WiDDRiNG-  w^^^  some  particular  entry  does  not  agree,  with  those  facts, 
TON.  they  or  it  must  be  rejected.  Now,  this  particular  entry  does 
Collins  M.R.  not  accord  with  the  facts,  because  on  the  very  date  at  which 
it  is  suggested  that  this  mortgage  was  paid  off,  we  find  that 
"William  Bradshaw  gave  his  father  a  bond  for  an  amount  which 
comprised  this  very  sum,  namely,  5171Z.  14s.  6cZ.,  plus  10,O00Z., 
a  fresh  loan.  That  is  absolutely  inconsistent  with  the  notion 
that  William  Bradshaw  supposed  the  mortgage  to  have  been 
paid  off.  And,  as  I  have  said,  the  interest  continued  to  be 
paid  in  the  same  way  down  to  1892.  Therefore,  it  seems  to 
me,  that  piece  of  evidence  is  displaced.  Very  probably  some 
suggestion  of  the  kind  was  made,  and  it  is  even  possible  that 
J.  E.  Bradshaw,  the  father,  believed  the  mortgage  was  going 
to  be  paid  off,  at  all  events  that  he  was  justified  in  conveying 
the  property  to  the  plaintiff  on  the  footing  that  the  mortgage 
would  be  paid  off.  But,  when  he  conveyed  the  estate  as  free 
from  incumbrances,  he  did  not  deny  the  existence  of  the 
incumbrance.  He  simply,  as  between  himself  and  the  pur- 
chaser, retained  the  obligation  to  discharge  the  mortgage. 
Though  he  may  have  supposed  the  mortgage  was  going  to  be 
paid  off,  so  as  to  justify  him  in  making  the  conveyance  free 
from  incumbrances,  that  does  not  carry  the  paper  entry  beyond 
this,  that  it  is  an  entry  which  does  not  accord  with  the  fact. 

Then  Mr.  Terrell  said  that  the  payment  of  interest  by 
William  Bradshaw  can  be  relied  on  as  taking  the  case  out  of 
the  statute,  only  on  the  footing  that  it  was  made  with  the 
assent  of  the  mortgagor,  and,  if  the  mortgagor  was  under  the 
impression  that  the  mortgage  was  paid  off,  that  at  any  rate 
gets  rid  of  any  implied  assent  by  him,  or  any  admission  on  his 
part  that  the  security  was  still  subsisting.  He  regarded  it  as 
at  an  end,  and  you  cannot  from  the  fact  that  WilHam  Bradshaw 
paid  the  interest  infer  that  the  father  assented  to  the  security 
being  thereby  kept  alive.  But  in  my  opinion  that  argument 
cannot  be  maintained,  having  regard  to  the  original  arrange- 
ment for  the  loan.    William  Bradshaw  came  under  a  liability 
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to  his  father  to  pay  the  principal  of  the  mortgage  debt,  and  to 
pay  the  interest  upon  it  as  long  as  it  subsisted.  That  his 
obligation  continued  so  long  as  the  mortgage  subsisted,  whether 
the  father  thought  it  subsisted  or  not,  and  the  payment  by  the 
son  in  these  circumstances  under  the  contract  with  his  father 
would,  as  it  seems  to  me,  by  virtue  of  that  contract  enure  as 
a  payment  in  relief  of  the  mortgagor  on  the  still  subsisting 
contract,  and  must  be  taken  to  have  been  made  with  his  assent 
and  by  his  authority  under  the  contract.  That  contract  would 
survive,  although  the  mortgagor  himself  were  dead.  Therefore 
it  would  be  possible  for,  and  it  was  indeed  still  obligatory  upon, 
William  Bradshaw,  as  between  himself  and  his  father's  estate 
after  the  death  of  his  father,  to  keep  alive  the  mortgage  by 
paying  the  interest,  as  he  did,  notwithstanding  that  his  father 
might  for  some  time  have  been  under  the  impression  that  the 
mortgage  had  been  paid  off.  I  think,  therefore,  there  was  a 
payment  which  had  all  the  essentials  to  render  it  an  admission 
by  the  mortgagor  that  the  mortgage  was  still  subsisting. 

Then  Mr.  Terrell  took  another  point.  He  said  that  although 
after  the  death  of  his  father  William  Bradshaw  was  his  executor, 
he  still  retained  the  character  which  he  had  before,  namely, 
that  of  the  person  for  whom  the  money  was  really  borrowed,  and 
a  payment  made  by  him  can  have  no  more  force  or  effect  than 
if  he  had  not  been  executor.  No  doubt  after  the  father's  death 
the  position  was  changed  to  this  extent,  that  the  father  was 
not  there  to  be  personally  and  ostensibly  bound  by  and  taken 
as  making  the  admission  involved  in  a  payment  of  the  interest 
from  time  to  time  by  his  son ;  but  his  executors,  of  whom  one 
was  the  son  and  the  other  was  Harrison,  would  be  just  as 
much  bound  as  the  father  would  have  been,  if  he  had  been 
alive.  They  could  make  the  admission  and  could  make  the 
payment,  and  if  they  were  bound  by  their  testator's  contract  as 
his  representatives,  a  fortiori  they  were  bound  to  assent  to 
whatever  was  done  by  the  other  party  to  it  in  carrying  it  out. 

A  difficulty  arises  from  the  fact  that  William  Bradshaw,  the 
other  party  to  the  contract,  was  himself  an  executor;  but  I 
think  it  was  perfectly  competent  for  William  Bradshaw  and 
Harrison  as  executors  to  stand  in  the  shoes  of  the  testator, 
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and  approve  of  that  which  was  done  by  one  of  them — by 
WilHam  Bradshaw,  the  debtor — in  implementing  the  bargain 
for  the  original  loan. 

Therefore,  I  think  that  the  payment  by  William  Bradshaw 
when  he  was  executor  stands  on  exactly  the  same  footing  as 
the  payment  made  by  him  before  his  father  died,  and  has 
exactly  the  same  consequences,  and  that  it  was  a  good  payment 
to  take  the  case  out  of  the  statute. 

I  do  not  think  it  is  necessary  to  deal  with  any  of  the  cases 
which  have  been  discussed,  because,  on  the  broad  principle 
which  I  have  stated,  this  bargain  clearly  brings  the  payments 
by  Harrison  within  the  limits  which  the  authorities  have 
imposed  upon  the  right  to  treat  a  payment  made  by  a  third 
person  as  a  payment  made  by  a  mortgagor.  The  latest  case  in 
the  Privy  Council,  Lewin  v.  Wilson  (1),  clearly  covers  the  posi- 
tion which  I  find  as  a  fact  to  have  been  that,  of  this  father  and 
son  in  relation  to  the  mortgage. 

For  these  reasons  I  think  that  Buckley  J.,  who  delivered  a 
most  admirable  judgment,  in  which  he  discussed  all  the 
authorities,  was  absolutely  right,  and,  were  it  not  for  the 
vigorous  and  interesting  argument  which  has  been  addressed  to 
us  by  Mr.  Terrell,  I  should  have  thought  it  sufficient  to  say 
that  I  entirely  agree  with  the  conclusion  of  Buckley  J.  as  well 
as  with  his  reasons.  In  my  opinion,  the  appeal  should  be 
dismissed. 


Stieling  L.J.  I  am  of  the  same  opinion,  and  I  do  not  wish 
to  add  anything  to  what  the  Master  of  the  EoUs  has  said. 


Cozens-Haedy  L.J.  I  am  of  the  same  opinion,  and  I  desire 
to  add  only  a  few  words.  The  real  point  seems  to  me  to  be, 
what  was  the  actual  arrangement  made  about  the  loan. 
Buckley  J.  has  arrived  at  the  conclusion  that  the  father 
borrowed  the  money  for  William,  the  son,  and  that,  as  between 
the  father  and  the  son,  the  latter  was  the  person  liable  to  pay 
the  interest.  Apart  from  anything  else,  it  seems  to  me  that 
the  bill  of  costs  to  which  the  Master  of  the  Kolls  has  alluded 


(1)  11  App.  Cas.  639. 
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contains  abundant  evidence  of  this.  It  is  a  bill  which  was  C.  A. 
paid  by  the  son.  I  find  in  it  these  entries  :  "  Instructions  for  1902 
bond  from  you  to  your  father  to  secure  the  amount " ;  and  bradshaw 
again  :  "  Attended  you  on  your  calhng,  when  you  executed  bond  ^jj^^^jj^jq. 
to  your  father  for  the  amount  raised  by  him  on  mortgage."  ton. 
Putting  together  these  facts — that  the  mortgage  was  for  a  cozens-Hardy 
peculiar  sum,  that  the  son's  bond  of  the  same  date  was  also  for 
precisely  the  same  sum,  that  the  rate  of  interest  was  the  same, 
and  that  there  are  these  entries  in  the  bill  of  costs — quite  apart 
from  other  disputed  documents — I  think  it  is  abundantly  clear 
that,  as  between  the  father  and  the  son,  the  son  was  bound  to 
indemnify  the  father  against  the  mortgage  obligations.  That 
being  so,  although  there  was  no  contract  between  the  mort- 
gagees and  the  son,  it  is  in  my  view  quite  sufficient  that  there 
was  a  contract  between  the  mortgagor  and  the  son,  which, 
as  between  them,  bound  and  entitled  the  son  to  make  the 
payments  of  interest  to  the  mortgagees,  and,  that  being  so,  there 
has  been  a  payment  of  interest  which  suffices  to  prevent  the 
statute  from  running.  Any  other  conclusion  than  that  of 
Buckley  J.  would,  I  think,  have  placed  mortgagees  in  a  position 
of  extreme  danger.  Mortgagees  advance  money  on  a  mortgage ; 
interest  is  for  a  very  long  period  paid  regularly  to  them  by,  and 
is  received  by  them  as  and  for  interest  from,  a  solicitor  who  is 
admitted  to  have  been  the  solicitor  for  the  mortgagor  and  for 
his  executors  after  his  death.  It  seems  to  me  that  under  those 
circumstances  the  mortgagees  are  not  bound  to  inquire  into  the 
precise  relations  between  the  solicitor  and  his  clients,  but  are 
entitled  to  assume  that  the  solicitor  is  doing  that  which  is  in 
the  ordinary  course  of  his  business  as  solicitor  under  the  circum- 
stances, namely,  paying  for  his  clients  the  interest  due  on  the 
mortgage  which  those  clients  are  liable  to  pay. 

For  these  reasons  I  think  that  the  appeal  must  fail  and  be 
dismissed  with  costs. 


Solicitors  :  Hunter  d  Haynes  ;  Nicholl,  Manisty  d  Co. 

W.  L.  C. 
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1901  ngoi    c.  192.1 

FARWELL 

J.         Company — Prospectus — Omission   of  Material   Contract — Waiver   Clause — 

July  2,  3,  4,  Companies  Act,  1867  (30  &  31  Vict,  c.  131),  s.  38. 

5,11. 

^  A  waiver  clause  in  a  prospectus  as  to  the  disclosure  of  contracts  under 

J9Q2  s.  38  of  the  Companies  Act.  1867,  may  be  enforced  against  an  intending 

June  10  11.         shareholder,  if  it  is  honest  and  not  misleading,  but  not  if  it  fails  to  give 

  sufficient  notice  as  to  the  nature  of  what  is  to  be  waived. 

The  prospectus  of  a  mining  company  Idisclosed  (inter  alia)  an  agreement 
as  to  the  purchase  of  the  produce  of  the  mine,  and  stated  that  the  directors 
had  guaranteed  the  subscription  of  a  part  of  the  capital,  and  would  receive 
a  commission  for  so  doing.  It  then  stated  that  there  might  also  be 
various  trade  contracts  and  business  arrangements  in  addition  to  the 
before-mentioned  agreement  as  to  the  purchase  of  the  produce,  and  that 
as  these  contracts  and  business  arrangements  and  the  above-mentioned 
underwriting  agreements  might  constitute  contracts  within  s.  38  of  the 
Companies  Act,  1867,  applicants  for  shares  should  be  deemed  to  waive  the 
insertion  of  the  particulars  of  any  such  contracts,  arrangements,  or  agree- 
ments. The  prospectus  did  not  disclose  a  contract  between  the  promoters 
and  K.,  the  future  chairman  of  the  company,  whereby  a  firm  of  which  K. 
was  a  member  was  to  receive  12,000  fully  paid  11.  vendor's  shares,  as  to 
2000  for  commission  for  underwriting,  and  as  to  10,000  for  the  use  of 
the  names  of  K.  and  the  firm  on  the  prospectus,  and  for  adopting  the 
company : — 

Held,  by  Farwell  J.  and  by  the  Court  of  Appeal,  (1.)  that  this  was  a 
contract  which  ought  under  s.  38  to  have  been  disclosed ;  (2.)  that  it  was 
not  covered  by  the  waiver  clause. 

Per  Romer  L.J. :  Apart  from  s.  38,  the  contract  ought  in  fairness  to 
intending  investors  to  have  been  disclosed  in  the  prospectus. 

The  Panuco  Copper  Company,  Limited,  was  incorporated  on 
May  24,  1899,  with  a  capital  of  500,000Z.  divided  into  shares  of 
IZ.  each,  with  the  object  of  acquiring  the  Panuco  Copper  Mine, 
situate  at  Monclova,  in  Mexico.  The  defendant  Keswick,  who 
was  a  partner  in  the  well-known  firm  of  Matheson  &  Co., 
merchants,  was  chairman  of  the  board  of  directors  of  the 
company  from  the  date  of  its  incorporation.  The  defendant 
Carlton,  who  was  a  member  of  a  firm  of  metal  merchants, 
Messrs.  Saunders,  Fielding  &  Carlton,  and  the  defendant 
"Wheater,  a  stockbroker  of  Newcastle,  were  promoters  of  the 
company,  and  Carlton  was  also  a  director. 
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The  history  of  the  formation  of  the  company  was  shortly  as  C.  A. 
follows :—  19«2 

In  January,  1899,  Carlton  had  obtained  an  option  to  buy  Cackett 
the  Panuco  Mine  from  an  American  company  called  the  keswick. 
Panuco  Copper  Mining  Company,  and  he  and  Wheater  deter- 
mined  to  combine  to  promote  and  form  a  company  to  purchase 
the  mine  from  Carlton  at  a  profit,  and,  with  a  view  to  ensuring 
success  in  their  appeal  to  the  public  to  take  shares,  they  desired 
to  associate  Keswick  and  the  firm  of  Matheson  &  Co.  with  their 
adventure.  To  this  end  negotiations  took  place  in  February, 
1899,  but  they  came  to  an  end  on  February  24.  They  were, 
however,  renewed  on  March  10,  when  Wheater,  on  behalf  of 
himself  and  Carlton,  had  an  interview  with  Keswick,  and  entered 
into  an  arrangement  with  him  which  he  reported  to  Carlton. 
Carlton  embodied  this  arrangement  in  a  letter  written  by  him 
in  the  name  of  his  firm,  and  sent  to  Matheson  &  Co.  This 
letter  was  as  follows : — 

"  Messrs.  Matheson  &  Co., 

"  3,  Lombard  Street.  10th  March,  1899. 

"  Be  Panuco  Company. 

"  Dear  Sirs, — We  beg  to  confirm  the  following  arrangement 
made  with  you  to-day,  namely,  that,  in  consideration  of  your 
underwriting  10,000  shares  in  the  above  company  about  to  be 
formed,  you  are  to  receive  12,000  vendor  shares  as  commission 
therefor.  You  are  also  to  be  appointed  commercial  agents  for 
the  company,  and  the  registered  offices  are  to  be  located  at 
your  address. 

It  is  further  agreed  that  your  Mr.  Keswick  will  go  on  the 
prospectus  as  chairman  of  the  company. 

"  Yours  faithfully, 
"  Saunders,  Fielding  &  Carlton." 

In  pursuance  of  this  contract  Matheson  &  Co.  underwrote 
the  10,000  shares ;  they  were  appointed  commercial  agents  of 
the  company;  the  company's  offices  were  located  at  their 
address ;  and  Keswick  went  on  the  prospectus  as  chairman  of 
the  company.  The  12,000  shares  were  received  by  Keswick 
and  one  Macdonald,  another  member  of  the  firm  of  Matheson 
&  Co. 
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C.  A.         On  May  24,  1899,  the  defendants  issued  a  prospectus  dated 
1902      May  27,  1899,  inviting  subscriptions  for  333,334  shares  in  the 
Cackett    company  (being  the  balance  of  the  capital  after  allotting 
Keswick.    1^6,666  fully  paid-up  shares  to  Carlton  as  part  payment  for 

  the  purchase  of  the  mine).    In  this  prospectus  Keswick  and 

Carlton  were  named  as  directors  and  Keswick  was  named  as 
chairman,  and  the  firm  of  Matheson  &  Co.  were  named  as 
commercial  agents.  The  prospectus  stated  that  the  company 
undertook  to  comply  with  the  provisions  of  an  agreement  dated 
January  3,  1898,  entered  into  by  the  Panuco  Copper  Mining 
Company  (the  American  company)  with  the  Great  Mexican 
Central  Smelter,  under  which  the  latter  was  under  liability  to 
take  the  produce  of  the  mine  up  to  1000  tons  per  month,  and 
had  power  to  take  the  whole  produce  thereof  at  current  prices 
fixed  by  reference  to  the  said  agreement  until  December  31, 
1899.  The  prospectus  then  set  forth  the  objects  of  the  com- 
pany and  extracts  from  reports  of  various  experts  shewing  the 
probability  of  successful  working  of  the  mine  and  the  prospect 
of  large  profits,  and  it  proceeded  as  follows : — 

"  The  directors  with  other  underwriters  have  guaranteed  the 
subscription  of  part  of  the  company's  capital,  and  will  receive 
a  commission  from  the  vendor  for  so  doing.  The  following 
contracts  have  been  or  will  be  entered  into.  An  agreement 
dated  February  8,  1899,  and  made  between  the  Panuco  Copper 
Mining  Company  of  the  one  part  and  Samuel  Watkin  Carlton 
of  the  other  part,  under  which  the  vendor  agreed  to  purchase 
the  mine  and  other  property  to  be  acquired  by  this  company. 
An  agreenaent,  also  dated  February  8,  1899,  and  made  between 
the  same  parties  as  the  last-mentioned  agreement,  extending 
the  time  fixed  for  the  completion  thereof.  An  agreement 
dated  March  10,  1899,  and  made  between  the  said  Samuel 
Watkin  Carlton  of  the  one  part  and  the  said  Edmund  Cook 
Wheater  of  the  other  part,  providing  for  the  division  of  the 
profits  of  the  resale  to  this  company.  An  agreement  between 
the  said  Samuel  Watkin  Carlton  of  the  one  part  and  this 
company  of  the  other  part,  providing  for  the  resale  to  this 
company  at  a  profit.  There  may  also  be  various  trade  contracts 
and  business  arrangements  in  addition  to  the  before-mentioned 
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agreement  of  January  3, 1898.  As  these  contracts  and  arrange-      C.  A. 
ments  and  the  above-mentioned  underwriting  agreements  may  1902 
constitute  contracts  within  the  meaning  of  the  38th  section  of  Cackett 
the  Companies  Act,  1867,  applicants  for  shares  shall  be  deemed  kes^^ick. 
to  waive  the  insertion  of  the  dates  of  and  names  of  the  parties 
to  any  such  contracts,  arrangements,  or  agreements,  and  shall 
accept  the  foregoing  as  a  sufficient  compliance  with  s.  38  of 
the  Companies  Act,  1867,  or  otherwise." 

The  prospectus  contained  no  disclosure  of  the  contract  of 
March  10,  1899,  between  Saunders,  Fielding  &  Carlton  and 
Matheson  &  Co. 

The  form  of  appHcation  for  shares,  after  stating  that  the 
applicant  agreed  to  accept  the  same  subject  to  the  memorandum 
and  articles  of  association,  and  upon  the  terms  of  the  pro- 
spectus, concluded  as  follows :  "  and  I  agree  with  the  company 
as  trustee  for  the  directors  and  other  persons  liable  to  waive 
any  further  compliance  with  the  38th  section  of  the  Companies 
Act,  1867,  than  that  contained  in  such  prospectus." 

On  May  26,  1899,  the  plaintiff  applied  for  500  shares  in  this 
company.  The  plaintiff,  as  he  alleged  and  as  the  Court  held, 
took  these  shares  upon  the  faith  of  the  prospectus,  and  would 
not  have  applied  for  the  shares  if  he  had  known  of  the  contract 
of  March  10,  1899. 

The  mine  proved  to  be  of  little  value,  and  on  April  4,  1900, 
an  order  was  made  for  the  compulsory  winding-up  of  the 
company. 

On  January  15,  1901,  the  plaintiff  commenced  this  action 
against  the  defendants  under  s.  38  of  the  Companies  Act,  1867, 
for  a  declaration  that  the  prospectus  must  be  deemed  fraudu- 
lent on  the  part  of  the  defendants  in  that  it  did  not  disclose 
the  contract  of  March  10,  1899,  and  for  damages  in  respect  of 
such  non-disclosure. 

At  the  trial  it  was  conceded  that  the  letter  of  March  10, 
1899,  did  not  correctly  express  the  arrangement  between  the 
parties,  and  that  2000  only  of  the  12,000  shares  were  to  be 
allotted  as  the  commission  for  underwriting.  As  to  the 
balance  of  10,000  shares,  there  was  a  dispute  of  fact  whether  they 
were  the  price  paid  for  the  use  of  the  names  of  Matheson  & 
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C.  A.      Co',  and  Keswick  on  the  prospectus,  as  the  plaintiff  alleged,  or, 
1902      as  the  defendants  alleged,  for  acting  as  commercial  agents  for 
Ca'^tt    the  company. 

Keswick  Upon  this  point  the  defendant  Keswick,  in  his  examination 
— -  before  the  registrar  in  the  winding-up  of  the  company,  deposed 
that  the  services  for  which  his  firm  were  to  be  paid  the  10,000^. 
were  to  examine  the  prospectus  ;  to  satisfy  themselves  that  it 
was  an  undertaking  to  which  they  could  honestly  attach  their 
names ;  and  to  locate  and  take  charge  of  the  business ;  and  in 
the  course  of  his  examination  at  the  trial  of  the  action  he 
said :  *'I  considered  that  taking  the  commercial  agency  in  the 
way  that  it  was  discussed  with  Mr.  Wheater  was  that  Matheson 
&  Co.  were  adopting  the  Panuco  Company — that  they  were  to 
take  it  into  their  office,  that  they  were  to  have  the  responsi- 
bility over  a  considerable  period  without  remuneration  in  the 
form  of  a  commission,  and  that  it  would  take  a  great  deal  of 
attention  to  construct  a  railway  to  develop  the  mines,  to  under- 
take the  selection  of  the  right  people  to  investigate  fully  the 
property,  to  survey  the  country  for  the  railway,  and  to  do  many 
things  before  it  would  be  possible  that  the  mine  would  give 
results.  In  consideration  of  such  requirements  as  I  deemed 
them,  on  the  part  of  whoever  assumed  the  management  and 
the  control,  I  said  that  it  would  be  absolutely  necessary  if  I 
went  on  the  board,  and  Matheson  &  Co.  were  the  commercial 
agents,  that  the  company  should  be  located  in  our  office,  as  it 
would  require  daily,  if  not  hourly,  attention." 

The  evidence  of  the  other  defendants  as  to  the  effect  of  this 
contract  was  substantially  to  the  same  effect. 

It  appeared  that  Matheson  &  Co.  were  to  be  separately 
remunerated  for  acting  as  commercial  agents  of  the  company, 
and  were  to  receive  1500?.  a  year  for  locating  the  company  in 
their  offices  and  providing  a  clerical  staff. 

It  further  appeared  that  the  prospectus  was  settled  by 
counsel  on  behalf  of  the  defendants,  and  his  opinion  taken  as 
to  whether  it  fulfilled  all  legal  requirements  before  the  contract 
of  March  10,  1899,  was  entered  into,  and  that  subsequently,  on 
being  shewn  the  letter  of  March  10,  he  altered  the  defendants' 
prospectus  by  inserting  in  the  waiver  clause  the  provision 
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relating  to  the  underwriting  contracts,  although  he  saw  no  C.  A. 
reason  to  alter  his  opinion,  as  he  thought  that  this  contract  1902 

would  be  covered  by  the  waiver  clause  as  altered.    Counsel,  Cackett 

however,  was  not  informed  of  the  interview  at  which  the  i^eswick 

arrangement  which  was  embodied  in  the  letter  was  come  to.   

The  action  came  on  for  hearing  before  Farwell  J.  on  July  2, 
1901. 


Swinfen  Eady,  K.C.f  Upjohuy  E.G.,  and  Martelli,  for  the 
plaintiff.  The  letter  of  March  10  was  a  material  contract,  and 
the  defendants  are  liable  under  s.  38  of  the  Act  for  its  omission 
from  the  prospectus  of  the  company :  Sullivan  v.  Mitcalfe,  (1) 
This  contract  is  not  an  underwriting  agreement  or  business 
arrangement,  and  is  not  covered  by  the  general  terms  of  the 
waiver  clause.  Further,  the  clause  is  misleading  in  two 
respects :  first,  because  the  reference  to  the  contract  of 
January  3,  1898,  points  to  other  contracts  of  a  similar 
character;  secondly,  because  the  use  of  the  words  "  there  may 
be  "  leads  to  the  inference  that  the  defendants  were  not  aware 
of  any  other  contracts  within  the  section :  Greenwoods,  Leather 
Shod  Wheel  Co,  (2)  There  is  no  suggestion  of  personal  dis- 
honesty against  the  defendants,  but  under  the  section  they  are 
liable  for  the  non-disclosure  of  the  letter. 

Bufus  Isaacs y  K.Cy  and  Muir  Mackenzie ^  for  the  defendant 
Keswick.  The  letter  is  not  a  material  contract  within  the 
meaning  of  s.  38,  and  if  the  names  and  date  to  it  had  been 
mentioned  in  the  prospectus  they  would  not  have  affected  the 
mind  of  an  applicant  for  shares.  Next,  the  letter  on  the  face  of 
it  is  an  underwriting  agreement  or  business  agreement,  and  is 
within  the  waiver  clause.  In  Greenwood  v.  Leather  Shod  Wheel 
Co,  (2)  the  waiver  clause  was  dishonest,  and  the  Court  of 
Appeal  said  they  would  have  dealt  differently  with  an  honest 
clause.  There  is  no  charge  of  dishonesty  here,  and  the  waiver 
clause  is  not  a  tricky  clause.  It  was  in  the  prospectus  before 
the  letter  was  written,  and  the  subsequent  omission  of  the 
letter  was  not  intentional,  but  was  due  to  an  honest  mistake. 

As  to  the  measure  of  damages,  it  does  not  follow  that,  because 

(1)  (1880)  5  C.  p.  D.  455.  (2)  [1900]  1  Ch.  421. 
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C.A.      the  section  says  the  prospectus  is  to  be  deemed  fraudulent, 
1902      therefore  the  plaintiff  has  suffered  in  consequence  damages  to 
Cackett    the  extent  of  the  nominal  value  of  the  shares.    He  must  prove 
Keswick.  ^®        '  ^'^l/f^'^OSS  V.  Grant.  (1) 

  Neville,  E.G.,  and  D.  Jones,  for  the  defendant  Carlton,  and 

Young.er,  E.G.,  and  Pattullo,  for  the  defendant  Wheater, 
adopted  the  foregoing  argument. 

Swinfen  Eady,  E.G.,  in  reply,  on  the  question  of  fraud,  cited 
Jennings  v.  Broughton  (2) ;  and,  on  the  effect  of  a  general 
waiver  or  release,  referred  to  Thomson  v.  Eastwood  (3) ;  Elphin- 
stone  on  Interpretation  of  Deeds,  p.  137 ;  Bamsden  v.  Hylton  (4) ; 
London  and  South  Western  By,  Go,  v.  Blackmore,  (5) 

[Upon  the  question  whether  the  plaintiff  subscribed  for  the 
shares  upon  the  faith  of  the  prospectus,  Arnison  v.  Smith  (6) 
and  Smith  v.  GhadwicJc  (7)  were  referred  to.] 

Gur,  adv,  vuU, 

1901.  July  11.  Faewell  J.,  after  stating  the  facts  relating 
to  the  promotion  of  the  company  and  reading  the  letter  of 
March  10,  1899,  continued  as  follows : — No  one  now  contends 
that  this  letter  expresses  the  real  bargain  with  precise  accuracy. 
It  is  common  ground  that  the  whole  12,000  shares  were  not  the 
commission  for  underwriting  10,000  shares;  2000  only  were 
attributable  to  this  commission,  and  the  balance  of  10,000  is 
said  by  the  plaintiff  to  be  for  the  use  of  the  names  of  Mathesons 
and  Keswick  on  the  prospectus,  and  is  said  by  the  defendants 
to  be  remuneration  for  acting  as  commercial  agents  of  the 
company.  This  contract  was  not  disclosed  in  the  prospectus. 
Now,  I  desire  to  state  clearly  that  I  find  no  ground  whatever 
for  imputing  to  any  of  the  defendants  any  fraudulent  intention 
of,  or  any  scheme  for,  fraudulently  concealing  this  contract.  I 
think  that  its  omission  arose  from-; an  unfortunate  misunder- 
standing between  counsel  and  solicitor,  due  to  some  extent  to 
the  fact  that  the  contract  on  the  face  of  it  appeared  to  be  an 

(1)  (1877)  2  C.  p.  D.  469.  (4)  (1751)  2  Yes.  Sen.  304,  310. 

(2)  (1854)  5  D.  M.  &  G.  126.  (5)  (1870)  L.  E.  4  H.  L.  610,  623. 

(3)  (1877)  2  App.  Cas.  215.  (6)  (1889)  40  Ch.  D.  567. 

(7)  (1884)  9  App.  Cas.  187. 
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landerwriting  contract  only ;  but  this  is  not  sufficient  to  relieve  C.  A. 
the  defendants  from  liability  under  the  Act.    The  statute  pro-  1902 

vides  that  the  omission,  with  knowledge  of  their  existence,  of  cackett 

material  contracts  shall  be  deemed  to  be  fraudulent ;  that  is  Kj^g^j,.^ 

to  say,  it  creates  a  new  cause  of  action,  and  imposes  the  civil   

.  .  FarwellJ. 

penalties  of  actual  fraud  on  omissions  which  are  not  actually   

fraudulent :  Twy cross  v.  Grant.  (1)  At  common  law  the  plain- 
tiff in  an  action  for  deceit  has  to  prove  actual  fraud :  Derry  v. 
Feeh,  (2)  At  common  law  mere  non-disclosure  of  facts,  how- 
ever morally  blamable,  will  not  support  an  action  for  deceit : 
PeeTc  V.  Gurney  (3),  per  Lord  Cairns;  but  the  Act  not  only 
makes  non-disclosure  a  cause  of  action,  but  makes  it  a  cause 
of  action  based  on  fraud  not  proved  to  exist,  but  deemed  to 
exist  as  a  statutory  fiction  for  the  purpose  of  supporting  the 
action. 

The  first  question  is  :  Did  the  plaintiff  subscribe  on  the  faith 
that  there  was  no  such  contract  as  that  of  March  10  in  existence 
because  it  was  not  stated  in  the  prospectus?  I  apprehend 
that  in  this  respect  the  same  principles  must  apply  to  the 
omission  of  a  material  fact  as  apply  to  the  insertion  of  an 
untruth  in  a  prospectus.  In  the  case  of  a  positive  statement 
the  plaintiff's  allegation  is  that  such  untruth  was  the  inducing 
cause  of  his  entering  into  the  contract.  It  is  perhaps  not 
accurate  to  say  that  an  omission  is  an  inducing  cause.  The 
prospectus  is  in  each  case  the  inducing  cause — in  the  one  case 
because  it  does,  and  in  the  other  because  it  does  not,  contain 
something :  so  that  in  the  case  of  a  misstatement  the  plaintiff's 
allegation  is  that  if  he  had  not  been  told,  and  in  the  case  of 
an  omission  that  if  he  had  been  told,  so  and  so  he  would  not 
have  subscribed.  Now,  it  cannot  be  enough  for  a  man  to  swear 
that  he  would  not  have  entered  into  the  contract  if  he  had 
known  something  that  was  concealed  from  him.  It  is  easy 
to  be  wise  after  the  event,  and  many  men  can  honestly 
persuade  themselves  when  a  company  has  failed  that  they 
would  have  been  influenced  by  a  circumstance  which  in  all 
probability  would  have  made  no  impression  whatever  on  their 

(1)  2  C.  P.  D.  469.  (2)  (1889)  14  App.  Cas.  337. 

(3)  (1873)  L.  E.  6  H.  L.  377,  403. 
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mind  when  considering  an  investment  or  speculation.  The 
test  must  be,  Is  the  omission  material?  And  if  the  Court 
sees  that  the  fact  omitted  is  of  such  a  nature  that  it  might 
reasonably  deter,  or  tend  to  deter,  the  ordinary  investor  from 
entering  into  the  contract,  this  is  sufficient.  It  is  in  great 
measure  an  inference  of  fact  to  be  drav^n  by  the  Court  or  a 
jury  from  the  circumstances  of  the  case.  If  a  material  fact  is 
omitted  from  a  statement  put  forward  to  induce  a  person  to 
enter  into  a  contract,  and  he  does  enter  into  the  contract  on 
the  faith  of  that  statement,  it  is  a  fair  inference  that  he  would 
not  have  contracted  if  he  had  known  of  the  fact,  and  that  in 
this  sense  the  omission  induced  the  contract.  As  Lord  Black- 
burn points  out  in  Smith  v.  Chadwick  (1),  the  plaintiff  could 
not  be  called  as  a  witness  in  his  own  behalf  in  the  days  when 
Pasley  v.  Freeman  (2)  was  decided,  and  he  must  have  succeeded, 
therefore,  on  the  inference  drawn  from  the  circumstances  of 
the  case.  It  would  no  doubt  be  matter  of  comment  if  a  plain- 
tiff was  not  called  nowadays  to  swear  that  the  fact  omitted 
would  have  deterred  him  from  contracting ;  but  neither  his 
testimony  nor  his  absence  is  conclusive.  This  is  perhaps 
only  another  way  of  stating  that  the  generality  of  the  terms 
of  s.  38  must  be  limited  as  pointed  out  by  Thesiger  L.J.  in 
Sullivan  v.  Mitcalfe  (3),  where  he  says:  "Every  contract 
relating  to  the  formation  of  a  company,  or  to  its  capital,  pro- 
perty, or  business  when  formed,  or  to  the  position,  pecuniary 
or  otherwise,  in  regard  to  the  company,  or  its  promoters  or 
vendors,  of  the  directors  or  other  officers  of  the  company,  and 
which  is  material  to  be  made  known  to  persons  invited  to  take 
shares  in  order  to  enable  them  to  form  a  judgment  as  to  the 
policy  of  so  doing,  is  a  contract  within  the  meaning  of  s.  38 
of  the  Companies  Act,  1867,  and  as  such  must  be  disclosed 
under  the  circumstances  and  to  the  extent  which  the  section 
points  out,  provided  that  one  of  the  parties  to  it  is  at  its  date 
or  subsequently  becomes  a  promoter,  director,  or  trustee  of 
the  company." 

Now,  in  order  to  answer  the  question  whether  this  contract 

(1)  9  App.  Cas.  196.  (2)  (1789)  3  T.  E.  51 ;  1  E.  K.  634. 

(3)  5  C.  P.  D.  461. 
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is  material  or  not,  I  have  to  determine  what  it  really  is.    I  C.A. 
am  unable  to  accept  the  defendants'  suggestion  that  it  is  a  1902 
contract  to  act  as  commercial  agents  for  the  company  in  con-  cackett 
sideration  of  a  payment  of  10,000  shares.    There  was  no  com-  keswick 
pany  in  existence  which  could  so  contract,  or  which  could 
ratify  such  a  contract;  no  period  or  terms  of  agency  are 
mentioned.    If  Mathesons  had  refused  to  act  the  company 
could  have  recovered  nothing  against  them,  and  the  measure 
of  damages  in  an  action  by  Carlton  would  have  been  on  a 
totally  different  basis,  and  Carlton  would  have  recovered  for 
himself  and  not  for  the  company.    Further,  the  evidence  does 
not  support  any  such  contract.    [His  Lordship  then  dealt  with 
the  evidence  of  the  defendants  Keswick,  Carlton,  and  Wheater 
at  length,  and  continued  : — ] 

I  find  as  a  fact  that  the  consideration  for  the  10,000  shares 
was  the  agreement  by  Mathesons  to  take  the  company  into 
their  office,  not  merely  to  lend  their  names  to  it,  for  this  might 
imply  that  they  simply  sold  their  names  without  more,  and 
this  would  be  unjust  to  them.  It  was  to  induce  them  *'  to 
quahfy  "  (as  an  expert  witness  would  say).  I  give  them  credit 
for  intending  to  satisfy  themselves  that  the  matter  was  sound 
before  they  allowed  their  names  to  be  used  ;  but  the  considera- 
tion was  for  taking  the  steps  necessary  to  satisfy  themselves, 
and  allowing  their  names  to  be  used  if  and  when  they  were 
satisfied.  The  commercial  agency  was  a  part  of  the  considera- 
tion moving  to,  not  from,  Mathesons.  It  was  likely  to  be 
v-aluable  to  them.  Carlton  had  tried  to  get  Mathesons  to  give 
him  5000  shares  for  giving  up  his  claim  in  it  in  their  favour. 
If  the  10,000  shares  had  really  been  part  payment  for  acting  as 
commercial  agents,  it  ought  to  have  been  disclosed  to  the 
directors  at  the  first  meeting,  when  Mathesons  were  appointed 
agents  on  terms  to  be  arranged,  but  it  was  not  mentioned.  It 
is  not  suggested  that  the  other  matters  mentioned  in  the  letter 
of  March  10,  namely,  the  provision  of  offices  and  the  chairman- 
ship, were  in  any  way  paid  for  by  these  shares.  All  these 
three  matters  were  in  fact  dealt  with  as  separate  matters  to  be 
contracted  and  paid  for  by  the  company,  and  the  contract  of 
March  10  was  never  mentioned  to  any  member  of  the  board. 
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C.A.  The  existence  of  such  a  contract  is,  in  my  opinion,  materiaJ 
1902  for  the  consideration  of  an  intending  investor.  He  subscribes. 
Cackett  on  the  faith  of  Mathesons'  name  and  on  the  well-foundecl 
assumption  that  they  have  looked  into  the  matter,  and  are  so* 
v^ell  satisfied  with  the  venture  as  to  take  it  under  their  pro- 
tection. How  can  it  be  said  that  it  cannot  affect  his  judgment 
to  know  that  Mathesons  do  not  take  the  matter  up  simply  on 
its  merits,  but  because  they  have  been  paid  to  do  so  by  the- 
vendor,  and  that  such  payment  (being  in  shares  of  the  com- 
pany) was  necessarily  dependent  on  the  successful  flotation  of 
the  company,  and  that  such  payment  was  made  by  the  vendor 
out  of  his  vendor's  shares,  so  that  the  burden  was  in  effect, 
borne  by  the  company  itself  ?  I  cannot  bring  myself  to  doubt 
that  the  "  careful  man,  disposed  to  invest  in  an  undertaking,"" 
spoken  of  by  Cockburn  C.J.  in  Twy cross  v.  Grant  (1),  would 
think  the  difference  very  material  between  the  support  of 
Messrs.  Matheson  to  a  company  on  the  ground  of  the  merits, 
of  the  company  alone,  and  such  support  on  the  ground  of 
payment  dependent  on  the  existence  of  merits  sufficient  to- 
induce  the  public  to  subscribe.  If  I  employ  an  agent  to  advise 
me  on  the  value  of  an  estate  that  I  think  of  purchasing,  I 
should  certainly  consider  it  material  to  know  that  he  was  to  be 
paid  by  the  vendor  for  inspecting  the  estate  a  fee  dependent  on 
my  purchasing. 

The  next  question  arises  on  the  waiver  clause  in  the 
prospectus.  I  hold  that  all  the  defendants  approved  and 
authorized  the  issue  of  the  prospectus,  dated  May  27,  on 
May  24,  and  that  the  plaintiff  subscribed  on  the  faith  of  this- 
prospectus.  [His  Lordship  read  the  waiver  clause,  and  he 
continued  as  follows : — ] 

Now,  as  a  matter  of  construction,  is  the  agreement  of 
March  10  a  trade  contract  or  business  arrangement  within  the 
meaning  of  this  clause  ?  In  my  opinion  it  is  not.  The  com- 
pany were  taking  over  as  a  going  concern  an  open  mine  which 
was  being  worked  in  Mexico.  One  contract  relating  to  taking 
the  produce  of  the  mine  was  mentioned  in  the  prospectus.  It 
is  obvious  that  there  might  be  many  similar  to  it,  of  which  the 
(1)  2  0.  P.  D.  469,  528. 
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directors  could  not  be  expected  to  know.  The  collocation  of  C.  A. 
the  words  shews  that  the  draftsman  was  referring  to  contracts  1902 
and  arrangements  similar  to  that  specified.  I  have  heard  the  cackett 
evidence  of  counsel  and  solicitor  as  to  the  settlement  of  the 
prospectus,  and  assuming  that  counsel  (who  loyally  took 
the  burden  on  himself)  is  accurate  in  his  recollection,  and  did 
really  say  that  it  was  not  necessary  to  mention  this  contract 
in  the  prospectus,  it  must  (as  his  own  contemporaneous 
opinion  shews)  have  been  on  the  ground  that  it  was  an 
underwriting  contract,  not  that  it  was  a  trade  or  business 
arrangement.  It  was,  I  think,  overlooked  in  the  argument 
that  counsel  had  the  written  document — which  purports  to 
give  12,000  shares  for  underwriting  10,000 — before  him,  and 
not  the  oral  evidence  which  shews  the  true  nature  of  the 
agreement ;  and  he  had  himself  written  in  an  express  refer- 
ence to  underwriting  contracts.  Further,  I  do  not  think  that 
it  lies  in  the  mouth  of  the  defendants  consistently  with 
honesty  to  say  that  they  knew  of  and  intended  the  contract 
of  March  10  to  fall  under  the  head  of  trade  contracts  and 
business  arrangements  when  they  stated,  not  that  ''there 
are,"  but  that  there  "  may  be,"  such  contracts. 

In  the  view  that  I  take  of  the  construction  of  the  clause,  it 
is  hardly  necessary  for  me  to  consider  the  other  point  argued ; 
but,  as  it  has  been  argued,  I  desire  to  say  that  I  agree  with 
Komer  L.J.'s  statement  in  Greenwood  v.  Leather  Shod  Wheel 
Co,  (1),  where  he  says,  during  the  course  of  the  argument : 
"  Assume  that  there  was  a  contract  by  the  plaintiff  not  to  take 
advantage  of  the  Act,  how  can  you  bind  him  when  you  state 
in  your  prospectus  that  there  *  may  be '  other  agreements  when 
you  knew  there  were?  In  your  case  you  are  a  promoter 
knowing  of  this  contract,  and  yet  you  put  in  a  misleading 
statement  that  there  *  may  be '  other  agreements.  That, 
surely,  is  not  a  case  in  which  you  can  say  there  is  a  waiver." 
A  man  who  desires  to  take  advantage  of  a  waiver  clause  must 
state  the  facts  fairly.  If  he  states  that  there  may  be  contracts, 
he  intends  it  to  be  inferred  that  he  knows  of  none.  It  is 
immaterial  whether  he  intended  to  deceive  or  not  when  he 
(1)  [1900]  1  Ch.  421,  431. 
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made  the  statement ;  but  if  the  element  of  unfairness  is 
requisite,  it  is  found  when  he  insists  that  its  effect  is  to  make 
the  other  contracting  party  give  up  something  of  the  existence 
of  which  the  asserter  knew,  and  the  other  contracting  party 
was  ignorant.  As  I  read  the  judgments  in  Greenwood  v. 
Leather  Shod  Wheel  Co.  (1),  the  decision,  and  the  reasons 
given  for  it,  involve  the  proposition  that  the  statutory  rights 
under  the  38th  section  can  be  waived  ;  that  any  waiver  obtained 
by  unfair  dealing  or  trickery  is  void;  that  the  person  said 
to  have  waived  must  have  sufficient  information  of  what  he 
was  waiving ;  and  that,  apart  from  fraud,  the  same  principles 
apply  to  waiver  clauses  as  are  applicable  to  ambiguous  or 
misleading  statements  in  conditions  of  sale  or  releases. 

I  should  add  that  the  question  of  damages  which  Mr.  Isaacs 
argued  last  as  a  separate  point  is  really  the  same  as  the  question 
of  materiality,  which  I  have  already  disposed  of.  As  Lord 
Blackburn  says  in  Smith  v.  Chadwick  (2) :  "  Whatever  diffi- 
culties there  may  be  as  to  defining  what  is  fraud  and  deceit,  I 
think  no  one  will  venture  to  dispute  that  the  plaintiff  cannot 
recover  unless  he  proves  damage.  In  an  ordinary  action  of 
deceit  the  plaintiff  alleges  that  false  and  fraudulent  representa- 
tions were  made  by  the  defendant  to  the  plaintiff  in  order  to 
induce  him,  the  plaintiff,  to  act  upon  them.  I  think  that  if 
he  did  act  upon  these  representations,  he  shews  damage  ;  if  he 
did  not,  he  shews  none."  The  measure  of  damages  I  hold  to 
be  the  difference  between  the  amount  paid  by  the  plaintiff  for 
his  shares  and  the  actual  value  of  the  shares  on  the  day  after 
they  were  allotted  to  the  plaintiff.  In  the  present  case  I  must 
depart  from  the  usual  rule  to  which  Bowen  L.J.,  when  sitting 
in  the  Court  of  Appeal,  said  that  the  Chancery  Division  ought 
to  adhere,  and  on  which  I  have  always  acted,  namely,  that  it 
is  as  necessary  (in  the  absence  of  a  prior  order  of  the  Court  or 
agreement  between  the  parties)  for  the  plaintiff  to  prove  the 
amount  of  damages  that  he  has  suffered  as  it  is  to  prove  every 
other  part  of  his  case ;  and  I  direct  an  inquiry  as  to  what  was 
the  real  value  of  the  shares  on  the  day  after  they  were  allotted 
to  the  plaintiff,  and  I  refer  to  the  judgments  of  the  Lords 
(1)  [1900]  1  Ch.  421.  (2)  9  App.  Cas.  195. 
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Justices  in  Peek  v.  Derry  (1)  as  shewing  the  basis  on  which  C.  A. 

the  inquiry  is  to  proceed.  1902 

There  will  be  a  declaration  of  the  defendants'  liabiHty ;  and  cacket 

the  defendants  must  pay  the  costs,  of  the  action.  Keswic 

H.  L.  F.   

The  defendant  Keswick  appealed.  The  appeal  came  on  for  c.  a. 
hearing  on  June  10,  1902. 

Bufus  Isaacs,  K.C.,  and  Muir  Mackenzie y  for  the  appellant. 
There  is  no  suggestion  of  actual  fraud  or  bad  faith  on  the  part 
of  the  appellant ;  the  judgment  is  founded  simply  upon  s.  38. 
The  questions  are:  (1.)  "Was  the  contract  one  which  it  was 
material  should  be  disclosed  by  virtue  of  s.  38  ?  (2.)  Is  it 
covered  by  the  waiver  clause  ?  It  is  admitted  that  the  letter  of 
March  10,  1899,  did  not  state  the  contract  accurately.  Both 
sides  agree  that  2000  shares  were  to  be  the  commission  for 
underwriting  10,000  shares,  but  they  differ  as  to  the  considera- 
tion for  the  other  10,000  shares.  The  appellant  says  that  it 
was  the  remuneration  for  the  work  to  be  done  by  his  firm  as 
commercial  agents  of  the  company ;  the  plaintiff  says  it  was 
the  consideration  for  the  appellant's  firm  allowing  their  name 
to  appear  on  the  prospectus,  and  for  the  use  of  the  appellant's 
name  as  director  and  chairman  of  the  company.  The  right 
conclusion  from  the  evidence  is  that  the  appellant's  version  is 
the  true  one.  Matheson  &  Co.  were  bound  to  act  as  the  com- 
mercial agents  of  the  company  for  a  reasonable  time,  and  some 
time  i^must  necessarily  elapse  before  in  a  company  of  this 
nature  they  would  receive  any  remuneration  as  agents  in  the 
ordinary  way. 

[EoMER  L.J.  Suppose  they  had  retired  at  once  upon  the 
registration  of  the  company :  could  the  company  have  sued 
them  ?  The  contract  was  with  the  promoters.  The  company 
could  not  adopt  it.  In  order  to  bind  them  there  must  be  a  new 
contract.] 

If  there  was  no  contract,  there  was  nothing  to  specify  under 
s,  38.    If  there  was  a  contract,  it  was  a  '*  trade  contract  "  or  a 
**  business  arrangement,"  which  it  was  not  necessary  to  specify. 
(1)  (1887)  37  Ch.  D.  541,  593-4. 
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c.  A.      It  was  not  material  that  an  intending  investor  should  know  of 
1902      its  existence.    The  contracts  which  s.  38  requires  to  be  dis- 
Cackett    closed  are  defined  by  Thesiger  L.J.  in  Sullivan  v.  Mitcalfe  (1) 
Keswick  those  contracts  which  are  material  to  be  made  known  to 

  persons  invited  to  take  shares,  in  order  to  enable  them  to  form 

a  judgment  as  to  the  policy  of  so  doing.  Accepting  that 
definition,  we  say  that  this  contract  was  not  within  it.  But, 
further,  in  every  case  in  which  promoters  or  directors  have 
been  held  liable  under  this  section  it  has  been  in  respect  of 
some  contract  which  they  had  an  interest  in  concealing,  as 
in  Governs  Case  (2)  and  in  Greenwood  v.  Leather  Shod  Wheel 
Co.  (3)  This  was  a  contract  which  Keswick  could  have  no 
interest  in  concealing,  and  both  he  and  the  promoters  were 
anxious  that  no  contract  which  ought  to  be  disclosed  should  be 
omitted.  Therefore  the  omission  of  this  contract  was  not  a 
material  omission  within  the  section. 

[Stirling  L.J.  Suppose  there  were  no  question  under  s.  38, 
and  the  full  details  of  this  contract  had  not  been  disclosed, 
could  Keswick's  firm  have  obtained  the  remuneration  which 
was  stipulated  for  as  against  the  company  ?] 

That  would  depend  upon  whether  this  Court  would  regard 
the  concealment  as  similar  to  the  concealment  in  In  re 
Olympian  Limited,  (4)  That  case  proceeded  on  the  ground 
that  the  want  of  disclosure  was  wilful  and  fraudulent. 

[Stirling  L.J.  That  cannot  be  the  test.  In  Imperial 
Mercantile  Credit  Association  v.  Coleman  (5)  the  House  of  Lords 
attributed  perfect  honesty  to  Coleman,  but  held  that  he  failed  in 
his  duty  to  disclose  fully  a  benefit  he  was  getting  in  his  private 
capacity,  being  at  the  same  time  director  of  the  company.] 

The  question  would  depend  upon  the  nature  of  the  contract. 
Moreover,  disclosure  to  the  company  and  disclosure  to  an 
individual  shareholder  stand  on  a  different  footing.  Here,  as 
pointed  out  by  James  L.J.  in  Cover's  Case  (6),  the  statute  only 
creates  the  statutory  fiction  of  a  thing  being  deemed  to  be 

(1)  5  C.  P.  D.  455.  (4)  [1898]  2  Ch.  153 ;  [1900]  A.  C. 

(2)  (1875)  1  Ch.  D.  182.  240. 

(3)  [1900]  1  Ch.  421.  (5)  (1873)  L.  R.  6  H.  L.  189. 

(6)  1  Ch.  D.  188-9. 


2  Ch. 


CHANCEKY  DIVISION. 


471 


fraudulent  as  against  a  person  applying  for  shares  ;  it  is  not  to      0.  A. 
be  fraudulent  in  any  other  way,  and  the  Lord  Justice  certainly  1902 
thought  that  it  was  intended  that  the  prospectus  should  only  cackett 
be  deemed  to  be  fraudulent  on  the  part  of  the  person  wilfully  ^^js^jck 

making  the  omission.   

Then  as  to  the  waiver  clause,  as  is  pointed  out  by  Lindley  M.E. 
in  Greenwood  v.  Leather  Shod  Wheel  Co,  (1),  the  difficulties  as 
to  what  contracts  are  covered  by  the  section  have  given  rise  to 
honest  attempts  to  protect  honest  men  by  waiver  clauses  from 
the  consequences  of  honest  unintentional  breaches  of  the  law ; 
and  when  the  Court  has  to  deal  with  an  honest  case  of  that 
kind,  it  will  uphold  the  contract.  An  honest  waiver  clause, 
one  which  is  not  tricky  or  calculated  to  deceive,  is  valid  and 
binding  upon  those  who  apply  for  shares  on  the  faith  of  the 
prospectus.  There  is  nothing  tricky  or  calculated  to  deceive 
here.  If  it  is  necessary  to  state  expressly  that  which  the 
reader  is  asked  to  waive,  a  waiver  clause  would  not  be  needed 
at  all. 

Upjohn,  K,C.,  and  MartelUy  for  the  respondent. 

Vaughan  Williams  L.J.  I  always  approach  these  cases 
under  the  38th  section  with  a  strong  feeling  of  repugnance  to 
the  duty  which  I  have  to  perform,  because  I  think  that  the 
38th  section,  which  in  effect  provides  that  a  man  who  omits  to 
mention  in  a  prospectus  a  contract  which  it  would  be  material 
to  an  intending  investor  to  know — I  am  taking  Thesiger  L.J.'s 
limitation  of  the  section — shall  although  acting  honestly  be 
deemed  fraudulent,  is  a  section  which  no  judge  can  give  effect 
to,  not  only  without  a  feeling  of  repugnance,  but  without  a 
feeling  that  that  which  he  is  doing  does  not  really  tend  to  the 
maintenance  of  commercial  honesty  and  commercial  morality. 
To  herd  together,  under  a  collective  word  like  "fraudulent," 
people  who  are  honest  and  people  who  are  dishonest,  to  my 
mind,  cannot  possibly  tend  to  the  maintenance  of  commercial 
morality.  We  have  in  this  case  a  statement  of  the  conclusion 
at  which  Farwell  J.  arrived.  He  says:  desire  to  state 
clearly  that  I  find  no  ground  whatever  for  imputing  to  any  of 

(1)  [1900]  1  Ch.  437. 
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C.  A.  the  defendants  any  fraudulent  intention  of,  or  any.  scheme  for, 
1902  fraudulently  concealing  this  contract."    The  question  which 
Cackett  ^®  h&Ye  to  decide  on  this  appeal  is  whether  or  not  upon  the 
Keswick  ^^^^^  ^^^^        issue  of  this  prospectus  is  fraudulent 
  upon  the  part  of  the^je  men  whose  conduct  Farwell  J.  has  thus 

Vaughan 

wiiH)unaL.j.  characterised.  Having  said  that,  I  will  now  proceed  to  deal 
with  this  case  and  see  how  far  the  facts  bring  it  within  this 
section. 

Now  I  have  already  said  that  I  do  not  propose,  and  I  do  not 
think  that  any  judge  has  ever  proposed,  to  read  the  38th  section 
according  to  the  literal  construction  of  the  words.  If  the 
words  of  the  section  were  to  be  construed  literally,  the  section 
would  really  be  impossible  of  just  application  at  all,  and,  there- 
fore, I  take  Thesiger  L.  J.'s  limitation  in  Sullivan  v.  Mitcalfe  (1), 
and  I  ask  myself  whether  this  contract  is  a  contract  which  it 
would  be  material  for  a  would-be  investor  to  know  before  he 
made  his  investment.  I  am  not  quoting  the  exact  words  of 
the  Lord  Justice,  but  am  giving  the  effect  of  them.  I  cannot 
doubt  myself  that  this  is  a  contract  which  it  would  be  material 
for  an  investor  to  know.  Even  if  the  contract  had  been 
exactly  the  contract  contained  in  the  letter  of  March  10  I 
should  have  come  to  that  conclusion.  I  mean  by  that  that,  if 
there  had  been  no  statement  on  behalf  of  Mr.  Keswick,  Mr. 
Wheater,  and  Mr.  Carlton  as  to  what  the  real  contract  was,  I 
should  have  said  that  this  letter  ought  to  have  been  disclosed 
in  the  prospectus.  [His  Lordship  read  the  letter.]  I  cannot 
doubt  myself  but  that  every  would-be  investor  in  this  company 
would  think  it  a  matter  of  importance  that  he  should  know 
before  investing  that  these  were  the  terms  of  an  agreement 
under  which,  amongst  other  things,  Mr.  Keswick  agreed  to  go 
on  the  prospectus  as  chairman  of  the  company,  and  the  pro- 
moters, Saunders,  Fielding,  and  Carlton,  agreed  that  he  should 
be  entitled  to  that  position ;  but  when  one  comes  to  see  upon 
the  face  of  the  letter  that  he  is  to  underwrite,  and  to  receive  in 
shares  120  per  cent,  for  underwriting,  it  seems  to  me  still  more 
abundantly  clear  that  it  was  a  letter  which  it  was  material 
for  any  one  to  see  before  determining  whether  he  would  take 

(1)  5  C.  P.  D.  455. 
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shares  in  this  company  or  not.  When  one  gets  to  facts  outside  C.  A. 
the  letter  and  finds  that  Messrs.  Matheson  were  intended  to  1902 
get  the  ordinary  remuneration  as  commercial  agents,  quite 

Cackett 

apart  from  any  remuneration  provided  for  in  this  agreement,  Keswick. 
and  that  they  were  to  receive  1500^.  a  year  for  locating  the     ^— ^ 
new  company  in  their  office  and  providing  the  necessary  wmiamB  l.j 
clerical  staff,  I  think  that  it  emphasises  the  materiaHty  of  this 
letter  to  the  decision  of  a  would-be  investor. 

Now  it  is  said  that  this  letter  does  not  contain  the  real  agree- 
ment, and  Farwell  J.  refers  to  that  by  saying,  after  he  had 
heard  the  whole  case :  "No  one  now  contends  that  this  letter 
expresses  the  real  bargain  with  precise  accuracy ;  it  is  common 
ground  that  the  whole  12,000  shares  were  not  the  commission 
for  underwriting  10,000  shares :  2000  only  were  attributable 
to  this  commission,  and  the  balance  of  10,000  is  said  by  the 
plaintiff  to  be  for  the  use  of  the  names  of  Matheson  and 
Keswick  on  the  prospectus,  and  it  is  said  by  the  defendant  to 
be  the  remuneration  for  acting  as  commercial  agents  of  the 
company."    I  do  not  think  it  makes  any  real  difference  on  this 
point  whether  you  take  the  plaintiff's  view  or  whether  you 
take  the  defendants'  view.    It  seems  to  me  that,  even  if  you 
treat  it  as  being  remuneration  to  Messrs.  Matheson  for  acting 
as  commercial  agents  for  this  company,  it  was  very  material  for 
a  would-be  investor  to  know  that  Messrs.  Matheson,  a  member 
of  whose  firm  by  this  very  agreement  was  entitled  to  become 
and  agreed  to  become  chairman  of  the  company,  were  to  receive 
this  sum  of  10,000/.  in  vendor's  shares,  and  I  think  it  right  to 
dwell  upon  this  part  of  the  case,  because,  speaking  for  myself, 
I  have  a  Httle  difficulty — I  do  not  think  it  is  shared  by  my 
brethren — in  formulating  the  proposition  about  this  which  is 
said  to  be  the  true  contract.    It  has  not  been  suggested  here 
that  there  was  such  a  mistake  as  would  have  entitled  the 
parties  to  have  a  rectification  of  the  contract.    It  is  rather  put 
that  this  was  an  understanding ;  but  if  it  was  not  the  contract 
binding  between  the  parties,  the  letter  of  March  10  was  in  truth 
and  in  fact  the  contract  binding  between  the  parties.    I  have 
my  doubts,  not  as  to  whether  an  oral  contract,  where  there  is 
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C.  A.      an  oral  contract  and  nothing  else,  comes  within  the  scope  of 
1902      the  38th  section,  but  whether,  where  you  have  a  contract  in 
Cackett    such  a  form  that  as  between  the  parties  it  excludes  any  other 
Keswick  whatsoever,  you  have  to  mention  in  your  contract  the 

Y^&n  ^^^^  understanding  between  the  parties,  if  that  understand- 
wiiiiams  L.J,  j^g  was  of  such  3,  uature  that  it  could  not  be  enforced  between 
them.  I  daresay  there  may  be  some  mode  of  expressing  this 
so  as  to  leave  this  statement  in  evidence  as  to  the  payment  of 
lOjOOOZ.  as  remuneration  for  acting  as  commercial  agents  a 
contract  or  a  part  of  a  contract ;  but  I  have  not  myself  quite 
arrived  at  a  conclusion  as  to  how  such  a  proposition  would,  in 
the  face  of  the  evidence  in  the  present  case,  have  to  be  stated. 
I  have  a  difficulty  about  that ;  but,  taking  the  view  that  I  do 
of  this  letter,  it  seems  to  me  that  there  is  no  need  why  I  should 
attempt  to  formulate  such  a  proposition  at  all.  I  think  that 
this  contract,  notwithstanding  the  fact  that  this  or  that  passed 
at  the  interview,  even  if  it  be  regarded  as  the  only  enforceable 
contract  which  was  entered  into  between  the  parties,  is  a 
contract  which  ought  to  have  been  mentioned  for  the  reasons 
which  I  have  given. 

That  being  so,  the  only  question  left  is  the  question  as  to 
the  waiver  clause.  I  should  not  like  myself  to  say  that,  in 
every  case  where  contracts  are  known  to  exist,  the  statement 
that  there  may  be  contracts  which  ought  under  the  38th  section 
to  be  specified  would  of  necessity  make  the  waiver  clause  tricky 
or  misleading,  or  cause  it  to  be  calculated  to  deceive,  which 
I  think  is  the  safer  expression  to  use.  I  think  that  in  each 
case  you  must  look  at  the  collocation  of  the  words,  and  I 
think  that  in  this  particular  case  the  break  in  the  two  first 
sentences  does  tend  to  make  the  words  **  there  may  be  "  refer 
rather  to  the  existence  of  the  contract  than  to  the  fact  of  the 
contract  being  of  such  a  character  as  to  fall  within  the  section. 
All  I  wish  to  guard  against  is  it  being  supposed  that  the  use 
of  the  words  "may  be"  must  always  make  the  waiver  clause 
misleading.  I  think  you  have  first  to  look  at  the  collocation 
of  the  words,  as  I  have  said,  and,  secondly,  you  have  to  look  at 
the  facts  and  see  what  is  the  nature  of  the  contracts  which  in 
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fact  have  been  entered  into  and  are  known  to  ttie  directors.  C.A. 
I  gave  an  example  in  the  course  of  the  argument  of  a  supposed  1902 
shipping  company,  in  which  the  promoters  had  secured  the  cackett 
services  of  captains  and  engineers  and  others  who  were  versed 
in  the  particular  seas  in  which  the  proposed  ships  of  the  new 
company  were  to  run.    I  cannot  conceive  that,  because  it  is  wiiuams  l. j. 
said  that  there  may  be  contracts  which  ought  to  be  scheduled 
under  s.  38,  it  would  in  the  case  of  contracts  of  that  character 
make  the  waiver  clause  so  misleading  as  to  prevent  the  pro- 
moter, or  whoever  was  the  defendant  in  the  action,  relying  upon 
it  as  against  the  shareholders  who  had  taken  shares  upon  the 
basis  of  the  waiver  clause. 

On  the  other  hand,  it  is  obvious  that  with  regard  to  some 
important  contracts,  with  regard  to  a  contract,  I  should  say,  of 
the  character  of  the  contract  in  the  letter  of  March  10 — if  it  is 
to  be  treated  in  the  way  in  which  it  was  treated  by  Far  well  J., 
who  treated  it  on  the  evidence,  apparently  according  to  the  con- 
tention of  the  plaintiff,  as  being  a  contract  for  lending  the  name. 
The  user  of  the  words  "  may  be,"  even  quaHfied  with  the  words 
"  which  ought  to  be  scheduled  under  s.  38,"  would  make  such 
a  waiver  clause  misleading  or  calculated  to  deceive ;  and  in  this 
particular  case  I  think  that  the  waiver  clause,  having  regard 
to  its  exact  terms,  and  having  regard  also  to  the  nature  of  the 
contract  which  was  not  mentioned,  is  a  clause  which  cannot 
be  rehed  upon  as  preventing  the  shareholder  who  took  his 
shares  upon  the  basis  of  that  clause  from  suing  for  damages 
under  s.  38.  As  I  said  in  the  course  of  the  argument,  I  think, 
whether  because  the  matter  went  through  hurriedly,  or  what- 
ever the  reason  might  be,  that  the  advice  of  counsel  that  the 
letter  of  March  10  did  not  require  to  be  scheduled  because  of 
the  general  words  in  the  waiver  clause  about  the  underwriting 
agreement  was  not  sound.  "We  all  make  errors  of  judgment, 
especially  on  questions  of  law.  I  only  express  my  opinion 
that  that  was  an  error  of  judgment,  and  that  this  letter  would 
not  have  been  covered  by  the  waiver  clause,  even  treating  the 
contract  as  a  contract  in  the  very  terms  of  the  letter. 
V  I  wish  to  add  this — that  I  entirely  agree  with  what  I 
understand  to  be  the  meaning  of  the  Master  of  the  Kolls  in 
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C.A.      Greenwood  v.  Leather  Shod  Wheel  Co,  (1)    I  understand  his 
1902      observations  to  mean  that  there  is  nothing  in  the  enacted  law, 
Cackett    as  it  stands,  to  prevent  a  waiver  clause  being  enforced,  if  it  is 
Keswick    bonestly  made  and  is  not  misleading ;  and  if  that  is  the  case, 
vi^an     ^  think  that  we  have  any  power  sitting  here  as  judges 

Williams  L.J,  legislate  and  say  that  a  waiver  clause  cannot  be  entered 
into  so  as  to  debar  a  person  who  has  taken  shares  from  suing 
under  the  provisions  of  s.  38.  Of  course,  one  knows  there  is 
a  class  of  cases  in  which  you  cannot  contract  yourself  out  of 
the  benefit  of  the  statute.  No  one  suggests  that  s.  38  of  the 
Act  of  1867  comes  within  that  class  of  case.  I  think,  there- 
fore, that  this  appeal  ought  to  be  dismissed,  and  dismissed 
with  costs. 

KoMER  L.J.  I  agree  with  the  conclusion  arrived  at  by  my 
Lord  and  by  Farwell  J.  I  confess  that,  for  myself,  this  seems 
a  clear  case,  and  I  need  only  add  a  very  few  words.  In  the 
first  place,  I  cannot  doubt  that  the  true  contract,  which  was 
made  by  the  defendant  Mr.  Keswick,  was  one  which,  under 
the  provisions  of  s.  38,  ought  to  have  been  specified  in  the 
prospectus,  and  that  the  omission  of  it  from  that  prospectus 
compels  this  Court  to  deem  the  prospectus  fraudulent  on  the 
part  of  this  defendant.  But  I  should  like  to  say  that,  wholly 
apart  from  the  provisions  of  s.  38,  in  my  opinion,  in  common 
fairness  to  the  intending  investor,  to  whom  a  prospectus  of 
this  kind  is  issued,  such  a  contract  as  we  have  here  to  deal 
with  ought  to  be  specified  and  referred  to  in  the  prospectus, 
and  I  am  bound  to  say  that,  in  my  opinion,  in  this  case  s.  38 
works  no  injustice.  I  will  only  further  say,  with  regard  to  the 
so-called  waiver  clause,  that  it  gives  no  fair  or  sufficient  notice 
to  any  intending  investor  that  such  a  contract  as  this  exists, 
and  that  the  investor  is  to  waive  the  omission  of  its  details 
from  the  prospectus.  Further,  I  think  that,  in  the  circum- 
stances of  this  case,  it  was  not  open  to  this  defendant  to  say 
that  the  waiver  clause  had  the  meaning  and  operation  now 
contended  for  on  his  behalf.  I  agree  in  thinking  that  the 
appeal  should  be  dismissed  with  costs. 

(1)  [1900]  1  Ch.  421. 
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Stirling  L.J.    I  am  of  the  same  opinion  on  both  points.      c.  a. 
I  think  that  the  contract — by  which  I  mean  the  real  contract —  1902 
made  between  Mr.  Keswick  and  the  promoters  is  one  which  qackett 
ought  to  have  been  disclosed.    It  was  a  contract  made  by  the  i^Eg^ic^. 

promoters  of  the  company  with  a  gentleman  who  was  to  be,   

mot  merely  a  director,  but  the  chairman  of  the  company,  and 
the  effect  of  it  was  that  a  firm,  of  which  that  gentleman  was  a 
member,  were  to  receive  from  the  promoters  a  large  sum  by 
way  of  remuneration  for  the  performance  of  certain  services  to 
'the  company.  The  nature  of  these  services  is  stated  by  the 
.gentleman  himself  in  his  evidence.  [His  Lordship  read  the 
account  given  by  Keswick  at  the  trial  of  the  action  of  the 
services  to  be  rendered  by  the  firm  in  return  for  the  10,000Z.] 

It  may  be  observed  that  some  of  these  things  are  matters 
which  in  the  ordinary  course  would  have  to  be  dealt  with  by 
the  board  of  directors  as  such,  and  further  that  they  would  not 
fall  within  the  scope  of  the  ordinary  duties  of  commercial 
agents,  which  the  firm  of  Matheson  &  Co.  were  to  be.  Now 
the  question  is,  would  the  knowledge  of  such  a  contract  affect 
the  mind  of  a  reasonable  investor  thinking  of  taking  shares  in 
this  company  ?  It  seems  to  me  that  where  we  find  a  contract 
between  promoters  and  the  future  chairman  of  the  company, 
and  that  the  chairman  is  a  member  of  a  firm  who  are  to  get  a 
large  benefit  from  that  contract,  that  is  a  fact  which  naturally 
would  influence  the  mind  of  an  intending  investor. 

Then  it  is  said  that  the  plaintiff  is  prevented  from  availing 
himself  of  any  remedy  under  the  statute  because  he  has  waived 
iihe  benefit  of  the  statute  by  the  terms  of  his  contract.  I 
entirely  agree  with  what  has  just  been  said  by  the  Lord  Justice, 
that  we  are  not  to  hold  that  it  is  impossible  for  an  intending 
shareholder  to  exclude  himself  from  the  benefit  of  the  statute 
by  an  express  stipulation  of  this  kind ;  but  when  persons  who 
issue  a  prospectus  make  statements  in  that  prospectus  with 
reference  to  the  contracts,  in  respect  of  which  the  benefit  of 
i^he  statute  is  to  be  excluded,  they  must  be  such  as  to  be  in  all 
respects  well  founded  in  fact,  and  fairly  to  convey  to  the  mind 
of  the  intending  shareholder  the  nature  of  the  contracts  which 
have  been  excluded.    Now,  in  my  judgment,  that  condition  is 
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not  fulfilled  by  the  terms  of  this  prospectus.  I  think  that  the 
contract,  being  what  I  have  stated  it  to  be,  is  not  and  could 
not  reasonably  be  supposed  to  be  comprised  in  any  one  of  the 
classes  of  contracts  which  are  referred  to  in  the  waiver  clause. 
But  it  is  said  (and  Mr.  Keswick,  the  defendant,  in  his  evidence 
has  relied  upon  it)  that  having  taken  great  pains,  as  he  evi- 
dently did,  with  reference  to  the  prospectus,  and  having' 
obtained  legal  advice  as  to  whether  or  no  everything  had  been 
disclosed  which  ought  to  have  been  disclosed  in  it,  he  ought 
not  to  be  held  liable.  Unfortunately  for  him,  as  it  appears  to- 
me, he  never  communicated  to  those  who  advised  him  the  real 
nature  of  the  contract.  However  unfortunate  the  omission  so 
to  do  may  be,  it  seems  to  me  that  in  these  circumstances  he  is^ 
not  entitled  to  avail  himself  of  the  benefit  of  the  waiver  clause. 
I  agree,  therefore,  that  the  decision  of  Farwell  J.  should  be 
upheld. 


Solicitors:  Bowcliffes,  Baiole  d  Co.,  for  ClayfoJi  d  GihsoUy, 
Newcastle-on-Tyne ;  Stephenson,  Harwood  d-  Co. ;  Nicol,  Son^ 
d  Jones  ;  Neish,  Howell  d  Macfarlmie, 
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JAEKAH  TIMBEK  AND  WOOD  PAVING  COEPOKA- kekewich 
TION,  LIMITED  v.  SAMUEL.  ^^^^ 

[1902    J.    329.]  /«nriT,18. 

Mortgage — Stock — Clog  on  Equity  of  Redemption — Option  to  Purchase  Mort- 
gaged Stock. 

A  loan  was  made  to  a  company  on  the  terms  of  a  letter  whereby  the 
borrowers  agreed  to  secure  the  repayment  of  the  loan  with  interest  by  the 
transfer  of  certain  debenture  stock,  and  it  was  stipulated  that  the  lender 
should  have  the  option  of  purchasing  the  whole  or  any  part  of  the  deben- 
ture stock  at  40  per  cent,  at-any  time  within  twelve  months,  and  that  the 
advance  should  become  due  and  payable  with  interest  at  thirty  days' 
notice  on  either  side  : — 

Held,  applying  NoaJces  &  Co.  v.  Rice,  [1902]  A.  C.  24,  that  the  stipula- 
tion giving  the  option  to  purchase  the  mortgaged  stock  was  a  clog  or 
fetter  on  the  right  of  redemption,  and  accordingly  void. 

Teial  of  Action. 

The  plaintiffs  were  a  limited  company  incorporated  under 
the  Companies  Acts,  1862-1900. 

In  the  year  1901  the  defendant  offered  to  advance  to  the 
plaintiffs  the  sum  of  5000?.  under  the  circumstances  and  upon 
the  security  and  terms  which  were  set  out  in  a  letter  dated 
June  11,  1901,  addressed  to  the  plaintiffs,  and  signed  by  the 
defendant.    The  letter  was  as  follows : — 

"  To  the  Secretary  of  the  Jarrah  Timber  and 
Wood  Paving  Corporation,  Limited. 

"  Dear  Sir, — With  reference  to  the  various  conversations  I 
have  recently  had  with  Mr.  H.  Bateman,  one  of  your  directors, 
who  is,  I  understand,  authorized  to  negotiate  a  loan  to  your 
company  upon  the  security  of  30,000Z.  of  its  first  mortgage 
debenture  stock,  I  request  that  you  will  be  good  enough  to 
inform  your  board  that  I  am  willing  to  advance  the  company, 
at  6  per  cent,  per  annum,  the  sum  of  5000?.  sterling  forthwith, 
against  transfer  to  me  of  such  stock  as  collateral  security, 
subject  to  your  directors  electing  my  nominee  upon  the  board, 
to  my  having  the  option  to  purchase  the  whole  or  any  part  of 
such  stock  at  40  per  cent,  at  any  time  within  twelve  months, 
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KEKEWICH  and,  in  the  event  of  the  company  at  any  time  hereafter  electing 
to  raise  any  further  capital,  or  to  sell  its  undertaking  by  way 
—      of  amalgamation  or  in  any  other  manner  for  shares  or  stocks 
TimberTnd      another  company,  to  my  having  the  refusal  of  underwriting 
OoRPORATioT  guaranteeing  the  taking  up  of  such  new  capital, 

Limited  shares,  or  stock  at  a  commission  of  10  per  cent,  thereon.  The 
Samuel,  advance  to  become  due  and  payable  with  interest  at  thirty 
days'  notice  on  either  side.  An  amount  equal  to  the  1st  July 
half-year's  interest  accruing  on  30,000Z.  debenture  stock,  and 
to  all  subsequent  interest  accrued  on  that  sum  during  the 
currency  of  the  advance,  to  be  paid  to  me  on  due  date  of 
payments,  and  credited  to  the  company  in  reduction  of  the 
principal  of  the  advance.  In  the  event  of  my  exercising  the 
option  to  purchase  the  whole  or  any  part  of  the  debenture 
stock  at  40  per  cent.,  an  amount  equal  to  any  interest  that 
would  have  accrued  thereon  between  now  and  the  date  of  my 
exercising  such  option,  if  any  stock  had  been  issued,  to  be 
credited  to  me. 

"  In  the  event  of  the  company  requiring  during  the  currency 
of  the  advance  a  further  advance  of  750Z.,  I  will  lend  it  that 
sum  upon  the  same  terms  as  the  original  advance. 

"It  is  understood  that  the  company  forthwith  proceeds  to 
have  the  title  to  the  25,000  acres  registered  in  its  name  and  to 
have  the  mortgage  registered.  In  the  meanwhile  the  company 
to  obtain  from  Sir  William  Ingram  a  document  to  the  effect 
that  he  holds  that  estate  in  trust  for  the  first  mortgage 
debenture  stockholders." 

To  this  letter  the  plaintiffs  sent  a  reply  dated  June  14,  1901, 
in  the  following  terms  : — 

"  Dear  Sir, — I  am  instructed  by  my  directors  to  acknowledge 
the  receipt  of  your  letter  of  the  11th  instant,  and  hereby  accept 
on  behalf  of  the  corporation  the  offer  therein  contained. 

The  letter  from  Sir  "William  Ingram  stating  that  he  holds 
the  25,000  acres  of  freehold  land  in  trust  for  the  first  mortgage 
debenture  holders  will  be  sent  to  you  in  due  course. 

"  Meantime,  we  send  a  letter  authorizing  Lloyd's  Bank 
(Law  Courts  branch),  222,  Strand,  W.C.,  to  hand  you  certificate 
for  the  30,000Z.  debenture  stock  in  exchange  for  5000^." 
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The  certificate  for  the  sum  of  30,000^.  first  mortgage  deben-  kekewich 
ture  stock  was  duly  handed  to  the  defendant,  in  exchange  for 
the  sum  of  5000Z.,  on  July  15,  1901,  and  the  sum  of  30,000Z. 
first  mortgage  debenture  stock  was  duly  transferred  to  the  Jarrah 

°    °  ilMBEB  AND 

defendant.  Wood  Paving 

By  a  letter  dated  February  27, 1902,  the  defendant  gave  the  limited 
plaintiffs  notice  that  he  thereby  exercised  the  option  to  purchase  samuel. 

in  regard  to  the  whole  of  the  debenture  stock.   

The  plaintiffs  alleged  that  on  the  same  February  27,  1902, 
and  before  the  last-mentioned  letter  was  written,  they  tendered 
the  amount  of  the  mortgage  money  to  the  defendant,  and, 
on  his  refusing  to  receive  it,  gave  to  him  due  notice  of  their 
intention  to  pay  him  off ;  but  upon  the  evidence  his  Lordship 
held  that  these  allegations  were  not  substantiated. 

On  the  same  day  the  plaintiffs  brought  this  action,  claiming 
(1.)  a  declaration  that  the  option  to  purchase  30,000Z.  first 
mortgage  debenture  stock  of  the  plaintiffs  at  40  per  cent,  at 
any  time  within  twelve  months  from  June  11,  1901,  purported 
to  be  given  to  the  defendant  on  that  date,  was  not  binding  on 
the  plaintiffs  and  void ;  and  (2.)  a  declaration  that  the  plaintiffs 
were  entitled  to  redeem  the  first  mortgage  debenture  stock  on 
payment  to  the  defendant  of  5000Z.  with  interest  at  6  per  cent, 
per  annum,  and  thirty  days'  interest  at  the  like  rate  in  lieu  of 
notice,  and  costs,  or  in  the  alternative  to  redeem  the  debenture 
stock  on  thirty  days'  notice ;  and  also  claiming  redemption  and 
consequential  relief. 

Warrington^  K.C.,  and  Martelli,  for  the  plaintiffs.  The 
stipulation  giving  the  defendant  an  option  to  purchase  the 
mortgaged  shares  is  a  clog  on  the  equity  of  redemption,  and 
void  according  to  the  principle  of  the  decision  of  the  House  of 
Lords  in  Noakes  d  Go.  v.  Bice  (1),  because  (in  the  words  of  Lord 
Davey)  it  is  a  stipulation  which  "will  prevent  a  mortgagor, 
who  has  paid  principal,  interest,  and  costs,  from  getting  back 
his  mortgaged  property  in  the  condition  in  which  he  parted 
with  it."  The  provision  in  the  contract  as  to  giving  thirty 
days'  notice  does  not  prevent  the  plaintiffs  paying  off  at  any 

(1)  [1902]  A.  C.  24,  33. 


482 


CHANCEEY  DIVISION. 


[1902] 


KEKEWICH  time.    It  is  a  well-established  rule  that  the  object  of  such 
notice  is  to  enable  the  mortgagee  to  find  another  investment 

1902 

v^v-'  for  his  money,  and  it  is  submitted  (though  there  is  no  authority 
TiMBER^AND  ^^^^  cffect)  that  the  mortgagor  may  therefore  pay  off  at  any 
Wood  Paving  time  with  interest  in  lieu  of  notice.    But,  further,  from  the 

COEPOBATION,  .  ■,  1    •       •  re  1 

Limited  mception  of  the  Contract  the  plamtms  became  entitled  to  a 
Samuel,    retransfer  on  the  expiration  of  the  notice ;  and,  whether  they 

  are  entitled  to  judgment  for  redemption  or  not,  they  are  entitled 

now  to  the  declaration  which  they  ask  for  that  the  option  is 
void.  The  exercise  of  the  option  is  altogether  incompatible 
with  the  mortgagor's  right  to  redeem.  The  plaintiffs,  therefore, 
are  entitled  to  treat  the  contract  as  if  the  stipulation  giving  the 
option  were  not  there,  or,  in  other  words,  so  far  as  redemption 
is  concerned,  the  stipulation  is  void.  In  re  Edwards*  Estate  (1) 
is  an  authority  to  shew  that  an  option  of  purchase  such  as  this 
is  necessarily  bad.  No  doubt  it  may  be  said,  in  the  light  of 
recent  decisions,  that  the  learned  judge  in  that  case  put  his 
decision  to  some  extent  on  a  wrong  ground,  because  it  must 
be  conceded  that  the  principle  now  is  that,  as  between  mort- 
gagor and  mortgagee,  a  collateral  stipulation  may  be  inserted, 
provided  it  is  not  unconscionable  and  not  incompatible  with  the 
right  to  redeem;  but  an  option  to  purchase  is  incompatible, 
and  on  that  point  the  case  is  a  direct  authority.  In  Lisle  v. 
Beeve  (2)  Buckley  J.  thought  that  a  condition  which  gave 
mortgagees  an  option  of  purchase,  and  which  must  be  per- 
formed (if  at  all)  before  the  legal  right  of  redemption  would 
arise,  was  a  conditional  sale,  and  therefore  valid ;  but  that 
conclusion  was  not  approved  by  the  Court  of  Appeal,  and 
moreover  the  learned  judge,  as  appears  from  the  passage  in 
square  brackets  added  by  him  in  revising  the  report  (3),  was 
not  dealing  with  a  case  like  the  present  one,  namely,  "  the  case 
of  a  mere  equitable  charge  where  the  right  of  redemption  is 
equitable  from  the  first,"  but  with  the  case  of  a  legal  mortgage 
with  a  legal  right  to  redeem  at  a  defined  time.  Lisle  v. 
Beeve  (2),  therefore,  for  the  present  purpose  is  devoid  of 
authority. 

(1)  (1861)  11  Ir.  Ch.  Kep.  367.  (2)  [1902]  1  Ch.  53. 

(3)  [1902]  1  Ch.  66,  67. 


!2  Ch. 


CHANCEKY  DIVISION. 


483 


P.  0.  Lawrence^  E.G.,  and  J.  W,  Manning^  for  the  defendant,  kekewich 
It  is  submitted  that  this  option  of  purchase  does  not  come  within 

.  .       •  1902 

the  class  of  cases  in  which  a  provision  in  a  mortgage  has  been 

,held  to  operate  as  a  clog  or  fetter  on  the  equity  of  redemption.  'x^jJ^^BE^R^fj^Ti) 

In  White  and  Tudor's  Leading  Cases,  5th  ed.  vol.  ii.  p.  1064,  it  Wood  Paving 

Corporation, 

IS  stated  that  "  if  a  mortgage  be  made  redeemable  upon  payment  Limited, 
«of  the  mortgage  money  at  a  certain  day,  but  if  the  money  be  sasiuel. 
not  then  paid,  if  the  mortgagee  will  pay  a  further  sum  to  the 
mortgagor,  that  then  his  estate  shall  be  absolute,  or  that  he 
will  make  him  a  further  conveyance  or  anything  to  that  effect, 
the  estate  is,  notwithstanding,  redeemable  after  the  day  of 
payment,  and  the  mortgagee  cannot  enforce  the  mortgagor, 
after  default  to  make  him  an  absolute  estate,  until  he  forecloses 
him,"  and  authorities  are  cited  in  support  of  the  statement. 
That  is  a  fair  exposition  of  the  reason  for  holding  the  stipula- 
tion bad,  and  that  reason  does  not  exist  here.  This  is  a 
perfectly  fair  commercial  transaction  between  parties  com- 
petent to  deal,  and  the  law  should  strive  to  uphold  it.  All 
the  authorities  on  the  subject  are  cases  in  which  a  mortgagee 
stipulates  that,  in  default  of  payment  by  the  mortgagor,  he 
shall  have  the  right  to  buy  the  property,  or  that  on  payment 
of  an  additional  sum  the  property  shall  become  his  free  from 
the  mortgage  debt.  The  stipulation  in  the  present  case  is  quite 
independent  of  non-payment.  It  is  altogether  collateral,  and 
as  such  within  the  decision  in  Noakes  dCo.Y.  Bice  (1),  where  it 
is  expressly  recognised  that  a  collateral  stipulation  may  be 
validly  inserted  in  a  mortgage.  If  the  thirty  days  had  been 
running,  it  is  admitted  by  the  defendant  that  the  option  could 
not  have;been  exercised.  In  Noakes  d  Co.  v.  Bice  (2)  Lord  Davey 
enunciates  three  doctrines  which  are  applicable  to  this  question. 
On  examination  it  will  be  found  that  the  present  case  does  not 
offend  against  any  of  those  doctrines.  If  the  plaintiffs  had 
given  the  thirty  days'  notice  at  once,  they  would  have  got  the 
whole  of  their  property  back.  And  after  the  option  is  exercised 
they  will  get  back  that  which  they  bargained  for,  because  they 
have  agreed  that  the  property  should  be  converted  into  money. 
But,  further,  it  is  contended  on  the  authority  of  Lisle  v. 
(1)  [1902]  A.  C.  24.  (2)  [1902]  A.  C.  32. 
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KEKEWICH  Beeve  (1)  that  this  contract  is  not  a  mortgage,  but  a  conditional 
sale.  No  doubt  some  portions  of  the  judgment  of  Buckley  J. 
were  impugned  in  the  Court  of  Appeal,  but  not  so  the  part  of 

TiMBER^'D  it  on  which  reliance  is  placed.     The  learned  judge  states. 

Wood  Paving  supposititious  cases  (2)  substantially  similar  to  this  case,  and 
Corporation,  ,       ^  .  .  ' 

Limited    sums  them  up  by  saying  that  a  contract  that  m  a  certam 

Samuel,    event  there  shall  be  no  right  to  redeem  at  law  is  good:  li 

is  a  conditional  sale." 

The  defendant's  case,  therefore,  may  be  put  in  two  ways ; 
first,  if  the  contract  is  a  mortgage  there  is  no  clog  on  the 
equity  within  the  old  cases  or  within  Noakes  d  Co,  v.  Bice  (3) ; 
and  secondly,  if  the  contract  is  a  conditional  sale,  it  has  been 
shewn  that  before  the  right  to  redeem  arose  the  defendant 
exercised  his  option. 

[They  referred  also  to  Carritt  v.  Bradley.  (4)] 

[Kekewich  J.  intimated  that  he  did  not  desire  to  hear- 
further  argument  on  the  point  as  to  conditional  sale.] 

WarringtoUy  K.C.,ui  reply.  Then  the  only  question  is  whether 
the  option  of  purchase  is  a  collateral  advantage  for  which  the 
mortgagee  could  lawfully  stipulate.  It  appears  to  be  exactly 
within  the  words  of  Lord  Davey,  already  quoted,  in  Noalces  d  Go. 
V.  Bice.  (5)  In  the  case  of  Carritt  y.  Bradley  (4)  .the  stipulation 
was  that  the  mortgagee  should  be  employed  as  broker  to  a  tea 
company,  shares  in  which  were  mortgaged  to  him.  That  is  an 
excellent  instance  of  a  collateral  stipulation,  not  affecting  the 
subject-matter  of  the  mortgage,  and  is  as  different  as  possible 
from  the  present  case. 

Cur.  adv.  vulL 


June  18.  Kekewich  J.  The  question  on  which  judgment 
was  reserved  is  whether  a  particular  stipulation  in  the  contract 
between  the  parties  which  is  contained  in  the  letter  of  June  11, 
1901,  set  out  in  the  statement  of  claim,  is  a  clog  on  the  plain- 
tiffs' equity  of  redemption  under  that  contract,  and  is  therefore 
void.    I  dealt  with  the  facts  and  with  some  subsidiary  points. 


(1)  [1902]  1  Ch.  53.  (3)  [1902]  A.  C.  24. 

(2)  Ibid.  67,  68.  (4)  [1901]  2  K.  B.  550. 

(5)  [1902]  A.  C.  33. 
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at  the  trial,  but  it  may  be  convenient  here  to  repeat  my  kekewich 
conclusions.    It  was  contended  on  behalf  of  the  plaintiffs  that 

1902 

they  had  tendered  the  money  due  on  February  27, 1902 — that  ^-v^ 
is.  before  the  letter  of  the  same  date  by  which  the  defendant  timber^^ 


AND 


gave  them  notice  of  exercise  of  his  option  of  purchase.  My  ^[^^^  Paying 
°  ^   ,  _  ,  ^  ''  Corporation., 

opinion  on  the  evidence  is  that  no  tender  was  in  fact  made ;  Limited 

but  the  point  is  immaterial  because  by  the  terms  of  the  contract  Samuel. 
thirty  days'  notice  of  payment  was  required,  and  was  not 
given,  and  it  is  admittedly  clear  that,  without  that,  the  plain- 
tiffs could  not  insist  on  immediate  redemption.  The  suggestion 
that  the  defendant  was  bound  to  accept  interest  in  lieu  of 
notice  has,  and  was  really  admitted  at  the  bar  to  have,  no 
foundation.  But  it  is  said  that  what  took  place  at  the 
interview  of  the  27th  was  equivalent  to  notice,  or  at  least  was 
an  intimation  by  the  plaintiffs  to  the  defendant  that  they 
wished  to  pay  him  off,  and,  that  after  that  intimation  received, 
the  defendant  could  not  exercise  his  option  of  purchase.  I  do 
not  think  that  what  passed  can  be  treated  as  equivalent  to  the 
notice  required  by  the  contract ;  but,  if  it  were,  such  notice 
would  not,  in  my  judgment,  defeat  the  defendant's  right 
according  to  the  terms  of  the  contract.  It  seems  to  me  that 
the  option  of  purchase  was  reserved  to  him,  at  least  so  long  as 
the  mortgage  continued,  and  that  an  intention  to  redeem,  even 
though  formally  notified,  could  not  defeat  it.  There  is  no 
occasion  to  say  more  on  these  points,  and  I  can  now  proceed 
directly  to  the  main  question. 

The  transaction  was  shortly  this.  The  defendant  advanced 
5000Z.  to  the  plaintiffs,  and  they  agreed  to  secure  the  repay- 
ment with  interest  by  the  transfer  of  30,000Z.  debenture  stock. 
The  defendant  stipulated,  first,  that  a  nominee  of  his  should 
join  the  plaintiffs'  board;  secondly,  that  he  should  have  the 
option  of  purchasing  the  whole  or  any  part  of  the  debenture 
stock  at  40  per  cent,  at  any  time  within  twelve  months ;  and, 
thirdly,  that  in  the  event  of  the  plaintiffs'  undertaking  being 
disposed  of,  he  should  be  entitled  to  underwrite  new  capital  at 
a  fixed  commission.  We  are  not  concerned  with  the  first  or 
third  of  these  stipulations,  the  question  arising  entirely  on  the 
second.    Was  that  a  clog  on  the  equity  of  redemption  ? 
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KEKEWICH    It  may  be  that  the  contract  means  that  the  option  of 
purchase  shall  not  be  exercisable  after  repayment  of  principal 
and  interest.    If  the  contract  means  this,  the  case  would  be 
Timber  AND  ^^^ught  within  the  doctrine  laid  down  by  Buckley  J.  in  Lisle 
Wood  Paving  y.  Beeve,  (1)    But,  in  the  first  place,  I  do  not  myself  think  that 
Limited  '  this  is  the  true  meaning  of  the  contract ;  and,  secondly,  having 
Samuel,    regard  to  what  was  said  in  the  Court  of  Appeal  in  the  same 

  case  of  Lisle  v.  Beeve  (1),  Buckley  J.'s  doctrine  cannot  be 

regarded  as  sound.  For  that  I  rely  on  the  Judgments  in  the 
Court  of  Appeal,  and  comments  of  my  own  would  be  imperti- 
nent. As  regards  the  meaning  of  the  contract,  I  need  only 
say  that  there  is  not  a  word  in  it  indicating  that  the  option  of 
purchase  was  not  intended  to  be  exercisable  at  any  time  within 
twelve  months  whatever  happened  in  the  interval,  and  I  cannot 
see  that  the  nature  of  the  contract  itself  in  any  wise  precludes 
the  literal  construction.  When  the  defendant  on  February  27 
was  asked  to  re  transfer  the  stock  on  payment  of  principal, 
interest,  and  costs  he  insisted  on  this  view  of  the  contract,  and 
I  think  he  was  right.  The  question  is  whether  the  law 
allows  it. 

Taking  the  contract  to  mean  what  I  say  it  does  mean,  the 
stipulation  that  the  defendant  shall  for  twelve  months  have  an 
option  to  purchase  the  mortgaged  stock  at  a  certain  price  is, 
in  my  opinion,  a  clog  or  fetter  on  the  plaintiffs'  right  to 
redeem.  Some  other  cases  have  been  referred  to,  but  it  is 
better  to  be  content  with  NoaJces  dc  Co,  v.  Bice  (2),  because  it  is 
a  decision  of  the  House  of  Lords,  and  the  doctrine  here  sought 
to  be  applied  is  there  stated  in  a  manner  which  can  leave  no 
possible  room  for  misunderstanding.  It  would  be  easy  to 
quote  the  language  of  more  than  one  learned  Lord  who  took 
part  in  the  decision  in  order  to  shew  what  test  is  to  be  applied 
here,  but  I  will  take  one  passage  only  from  the  Judgment  of 
Lord  Davey,  who  says  (3) :  '*  The  principle  is  this — that  a 
mortgage  must  not  be  converted  into  something  else;  and 
when  once  you  come  to  the  conclusion  that  a  stipulation  for 
the  benefit  of  the  mortgagee  is  part  of  the  mortgage  trans- 

(1)  [1902]  1  Ch.  67.  (2)  [1902]  A.  C.  24. 

(3)  [1902]  A.  C.  34. 
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action,  it  is  but  part  of  his  security,  and  necessarily  comes  to  KEKEWICH 
an  end  on  the  payment  off  of  the  loan."    It  is  really  not 
arguable  that  the  stipulation  in  question  was  not  part  of  the 
mortgage  transaction,  and  part  of  the  security.     It  is  so  Tjjg^^'^^^jj 
expressed  on  the  face  of  the  contract,  in  which  the  defendant  Wood  Paving 

,  ,  .  CORPOKATION, 

•expresses  his  wilhngness  to  advance  the  money  subject  to,  Limited 
among  other  things,  his  having  this  option  to  purchase.  And,  samuel. 
of  course,  it  was  for  the  benefit  of  the  mortgagee.  Therefore, 
to  use  Lord  Davey*s  phrase,  it  necessarily  comes  to  an  end  on 
payment  off  of  the  loan.  There  was  nothing  to  prevent  the 
plaintiffs  giving  the  thirty  days'  notice  immediately  after  the 
advance — that  is  to  say,  they  might  by  their  act  have  deter- 
mined the  loan  at  the  expiration  of  a  month,  and  yet,  according 
to  the  express  bargain,  the  defendant  might  for  eleven  months 
from  that  time  have  had  the  right  to  prevent  the  plaintiffs 
from  dealing  with  the  debenture  stock,  because  he  had,  during 
that  period,  the  right  to  say  that  if  he  pleased  he  would 
purchase  it  at  a  fixed  price.  Thus  regarded,  it  is  rather  an 
•extravagant  instance  of  a  clog  or  fetter  of  a  right  to  redeem, 
inasmuch  as  it  interferes  with  the  ownership  of  the  very 
property  which  is  made  the  security  for  the  loan.  In  this 
respect  the  transaction  bears  a  close  resemblance  to  that  in 
NoaJces  d  Co,  v.  Bice  (1),  where  the  mortgagee  sought  to  impose 
a  tie  on  a  public -house  after  redemption. 

The  plaintiffs  will  therefore  have  a  declaration  that  the 
stipulation  giving  the  defendant  an  option  to  purchase  at  any 
time  within  twelve  months  at  40  per  cent,  is  void,  and  that 
they  are  entitled  to  redeem,  and  have  the  stock  transferred  as 
they  shall  direct  on  payment  of  whatever  is  due  for  principal, 
interest,  and  costs,  with  consequent  relief. 

Solicitors  :  H.  Percy  Becher  ;  Dahf  Newman  &  Hood, 
(1)  [1902]  A.  C.  24. 

C.  C.  M.  D. 
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In  re  CHENOWETH. 
WAED  V.  DWELLEY. 

[1900   C.  3525.] 

Gavelkind — Descent — Fartibility — Collaterals, 

The  partibility  of  lands  held  in  gavelkind  among  the  heirs  in  equal 
shares  extends  to  collaterals  of  every  degree,  and  is  not  confined  to- 
brothers  and  their  issue  or  nearer  relations.  The  custom  of  gavelkind  i& 
the  common  law  of  the  land  in  Kent,  and  its  extension  to  collaterals  is, 
therefore,  a  question  for  the  judge,  and  need  not  be  proved  by  usage,  as- 
in  the  case  of  a  manorial  custom  which  is  in  contravention  of  the 
common  law. 


FARWELL 
J. 

1902 
June  25. 


Feancis  Chenoweth,  the  testator  in  this  matter,  died  od 
March  23,  1900,  possessed  of  gavelkind  land  in  Kent.  He 
made  a  will  which  purported  to  dispose  of  his  residuary  real 
and  personal  estate.  This  summons  was  taken  out  to  have  the 
construction  of  the  will  determined.  By  an  order  made  in  the 
summons  on  May  16,  1901,  it  was  declared  that  there  was  an 
intestacy  as  to  the  testator's  residuary  estate,  and  inquiries 
were  directed  who  were  the  testator's  next  of  kin,  heir-at-law, 
and  heir  or  heirs  according  to  the  custom  of  gavelkind. 

The  chief  clerk  ascertained  that  the  only  male  relatives  of 
the  testator  living  at  his  death  were  two  first  cousins,  namely, 
Samuel  Chenoweth  and  Joseph  Chenoweth,  both  younger  sons 
of  the  testator's  only  uncle,  William  Chenoweth,  by  different 
wives,  and  three  first  cousins  once  removed,  namely,  John 
Augustus  Chenoweth,  Francis  Chenoweth,  and  William  Ben- 
jamin Chenoweth,  the  three  sons  of  John  Cyrus  Chenoweth, 
the  eldest  son  of  the  testator's  said  uncle. 

Upon  this  state  of  facts  the  matter  was  brought  before  the 
judge,  upon  a  summons  to  proceed  with  the  inquiries  directed 
by  the  order,  in  order  to  determine  the  question  whether  the 
custom  of  partibility  of  gavelkind  land  among  all  the  male 
heirs  extended  beyond  brothers  and  their  issue,  or  whether  on 
failure  of  brothers  and  their  issue  the  common  law  rule  of 
descent  applied. 
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JeiikinSj  K.C,  and  Greenwood^  for  the  heir-at-law.     The  farwell 
presumption  is  in  favour  of  the  heir-at-law.    The  burden  of  ^^^^ 
proof  is  on  those  who  uphold  the  custom.    There  is  no  general  ^-v^ 
principle  as  to  extension  of  a  custom  to  collaterals.    It  is  a  ^^^^j*^^^™' 
mere  question  of  evidence ;  the  custom  extends  so  far  as  it  is  Ward 
proved  to  extend,  and  no  further :  Muggleton  v.  Barnett.  (1)  dwe^lley. 
Here  there  is  no  evidence  at  all,  and  the  authorities  are  in 
favour  of  the  heir-at-law. 

Hook  V.  Hook  (2)  is  quoted  as  an  authority  that  the  divisi- 
bility extends  to  all  the  descendants  of  brothers  ;  but  that  was 
-decided  upon  the  ground  that  the  ordinary  incidents  of  descent 
attach  to  customary  descent ;  the  jus  representationis  under  the 
Statute  of  Inheritance  extends  to  the  whole  of  the  stirps  when 
the  stirps  has  once  been  admitted.  All  the  brothers  are 
•customary  heirs,  and  therefore  the  lineal  descendants  of  such 
brother  take  by  representation  his  share,  and  of  course,  as 
between  themselves,  take  it  in  equal  shares.  If  you  once  admit 
a  stirps  as  heir  according  to  the  custom,  the  custom  extends 
throughout  the  stirps.  That  is  a  very  different  thing  from 
admitting  more  distant  relations,  as  uncles,  as  customary  heirs. 
William,  the  father  of  Mr.  Upjohn's  client  and  grandfather  of 
mine,  being  the  intestate's  uncle,  would  take  as  heir  at  common 
law,  and  the  same  rule  must  be  applied  throughout  his  descen- 
dants. That  principle  is  laid  down  in  Bacon's  Abr.  (Descent  (D) , 
p.  641),  and  he  there  states,  quoting  Co.  Litt.  140a:  "The 
general  custom  of  gavelkind  lands  extends  to  sons  only ;  but  a 
special  custom,  that  if  one  brother  dies  without  issue,  all  his 
brothers  may  inherit,  is  good.'* 

[Upjohn,  K,G,  In  the  edition  of  Co.  Litt.  of  1832  there  is 
a  note  by  Mr.  Hargrave:  "This  extension  of  the  custom  of 
gavelkind  to  collaterals  prevails  universally  in  Kent "  ;  and  that 
note  was  retained  by  Mr.  Butler  when  he  published  Hargrave's 
uncompleted  edition.] 

That  only  carries  the  custom  to  brothers  and,  by  represen- 
tation, to  their  sons.    In  Doe  v.  Gooding,  which  is  stated 
in  Chitty  on  Descents,  p.  183,  the  opinions  of  three  eminent 
conveyancers  are  set  out  in  full :  those  of  Mr.  Peckham  and 
(1)  (1857)  2  H.  &  N.  653.  (2)  (1862)  1  H.  &  M.  43. 
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FARWELL  Mr.  Butler  were  against  the  extension  to  collaterals,  that  of 
Mr.  Preston  in  its  favour.  There  seems  to  have  been  no 
judicial  decision. 

[Farwell  J.    The  heir-at-law  appears  to  have  retired.] 
Wakd        If  the  custom  really  extended  to  all  collaterals,  it  would  have 
DwELLET.  6^sy  to  have  produced  evidence ;  but  there  is  none, 

  There  is  no  judicial  decision,  and  there  is  a  conflict  of  opinion 

among  old  conveyancers  and  text-writers.  The  Court  will  not 
extend  the  custom  in  the  absence  of  evidence. 

Upjohn,  K.G.y  and  J.  B.  Stainer,  for  the  younger  sons  and 
grandsons  of  William  Chenoweth.  The  authoritative  state- 
ments of  the  law,  statutory  and  other,  are  strongly  in  favour  of 
the  extension  to  collaterals.  Gavelkind  is  not  a  custom  con- 
trary to  the  law,  but  the  common  law  of  the  land  where  it 
prevails,  and  the  argument  from  the  proof  necessary  for 
manorial  custonis  does  not  apply. 

As  to  authorities,  in  the  statute  (1324)  De  Prerogativa 
Eegis  (17  Edw.  2,  c.  16),  after  mentioning  several  customs,  it 
is  stated :  "  In  Kent  in  gavelkind  all  heirs  male  shall  divide 
their  inheritance." 

The  Act  31  Hen.  8,  c.  3  (1539),  which  disgavelled  certain 
lands,  provides  that  they,  "  the  which  now  been  of  the  tenure 
and  nature  of  gavelkind,  and  heretofore  have  been  departed 
or  departible  between  heirs  males  by  the  custom  of  gavel- 
kind, shall  from  henceforth  be  clearly  changed  from  the  said 
custom,  tenure  and  nature  of  gavelkind,  and  in  no  wise  here- 
after be  departed  or  departible  &c.  but  shall  remain,  revert, 
abide,  descend,  come  and  be  ...  .  according  to  the  common 
law  of  this  realm."  In  many  passages  in  the  Year  Books,  e.g., 
in  2  Edw.  3,  p.  12,  pi.  5 ;  3  Edw.  3,  p.  38,  pi.  12 ;  5  Edw.  3, 
p.  64,  pi.  107 ;  8  Edw.  3,  p.  42,  pi.  10,  it  is  stated  that  gavel- 
kind is  the  law  of  the  land  in  Kent,  and  a  distinction  is  taken 
between  the  custom  of  partibility  among  heirs  in  particular 
manors,  where  the  custom  must  be  proved  by  usage,  and  in 
gavelkind,  where  no  proof  of  actual  usage  is  necessary.  In 
26  Hen.  8,  p.  4,  pi.  19,  it  is  stated  that  all  tenements  held 
in  gavelkind  are  partible  without  putting  any  limit  on  the 
generality  of  the  custom. 
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In  the  matter  of  descent,  gavelkind  was  merely  a  preserva-  fakwell 
tion  of  the  old  Saxon  common  law,  which  was  superseded 
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after  the  Conquest :  Glanvill,  lib.  7,  cap.  3,  quoted  in  Eobinson 
on  Gavelkind,  5th  (Elton's)  ed.  p.  19.    Brooke's  Abr.,  tit.  Chenx^weth, 
"  Customes,"  1,  speaks  of  gavelkind  as  *'  the  custom  of  the  Ward 
land,"  and  Eolle's  Abr.  vol.  i.  p.  623,  A  2,  is  to  the  same  effect,  dwelley. 

It  was  never  necessary  in  the  case  of  land  in  Kent  to  plead  that   

the  land  always  had  been  divided,  for  gavelkind  land  in  Kent 
was  "  partible  in  nature "  :  Lambarde's  Perambulation  of 
Kent,  ed.  1596,  pp.  535,  536 ;  ed.  1826,  p.  483  ;  Somner  on 
Gavelkind,  2nd  ed.  p.  53.  That  disposes  of  the  argument  that 
evidence  is  necessary  to  prove  the  extent  of  the  custom.  All 
the  writers  of  text-books  state  the  custom  as  extending  to 
collaterals  indefinitely :  Co.  Litt.  140  a ;  Custumal  of  Kent 
(printed  at  the  end  of  Lambarde's  Perambulation,  ed.  1596, 
p.  574 ;  ed.  1826,  p.  518) ;  Watkins  on  Descent,  4th  ed.  p.  97  ; 
Bacon's  Abr.  vol.  iv.  tit.  "Gavelkind,"  p.  54;  Joshua  Williams 
on  Keal  Property,  19th  ed.  p.  59 ;  Cruise's  Digest,  4th  ed. 
vol.  i.  tit.  "  Tenures,"  p.  38,  §  38. 

But  if  evidence  is  necessary,  there  are  several  cases  in  which 
collaterals  of  a  much  more  remote  degree  than  the  issue  of 
brothers  have  been  admitted  as  co-heirs,  e.g.,  the  case  referred 
to  by  Mr.  Boteler,  Kecorder  of  Canterbury  (Chitty  on  Descents, 
p.  186),  and  Cole  v.  Wade  and  In  re  Fnllager,  cited  in 
Mr.  Wilson's  note  to  Eobinson  on  Gavelkind  (3rd  ed.  p.  117), 
reprinted  in  Mr.  Elton's  note  (5th  ed.  p.  93).  We  have  exa- 
mined the  record  in  Cole  v.  Wade,  The  statement  in  the 
note  is  not  accurate.  It  is  recited  in  one  order  in  the  case  that 
persons  who  were  the  testator's  second  cousins  and  second 
cousins  once  removed  were  his  co-heirs-at-law ;  but  the  master's 
final  report  states  that  the  testator's  heirs  in  gavelkind  were 
three  persons  who  were  his  seventh  cousins,  and  this  report 
was  acted  upon.  The  case,  therefore,  is  a  much  stronger  one 
than  appears  from  the  note.  A  single  instance  is  sufficient  to 
prove  a  custom  :  Doe  v.  Mason.  (1) 

Jenlms,  K.C,  in  reply.    The  land  in  Kent  is  not  all  gavel- 
kind ;  so  the  custom  of  gavelkind  cannot  be  treated  as  common 
(1)  (1770)  3  Wils.  63. 
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FARWELL  law.    If  it  be  the  survival  of  the  old  common  law,  that  survival 
is  a  privilege  of  certain  lands  contrary  to  the  present  common 
law,  and  the  extent  of  the  privilege  must  be  proved  like  that  of 
^^^In7e!^^'  any  other  custom.    The  statements  as  to  pleading  merely  shew 
Waed     that  you  could  plead  gavelkind  generally  ;  they  have  no  appli- 
DwELLEY.    cation  to  a  case  where  the  question  is,  "  "What  is  gavelkind  ?  " 

The  statements  in  the  statutes  and  the  Year  Books  are  in  very 
general  words,  and  neither  the  Legislature  nor  the  Courts  had 
any  question  as  to  collaterals  before  them.  Mere  general  words 
such  as  these  could  not  establish  a  rule. 

Faewell  J.  The  question  I  have  to  determine  is  whether 
the  customary  descent  in  gavelkind  stops  at  the  relationship 
of  brothers  and  their  issue,  or  extends  to  all  branches  and 
degrees  of  relationship,  however  remote.  In  my  opinion  this 
is  a  question  of  law,  and  not,  as  Mr.  Jenkins  has  argued,  a 
question  of  fact.  In  the  5th  (Mr.  Elton's)  edition  of  Kobin- 
son  on  Gavelkind,  p.  28,  it  is  stated:  "It  is  plain  that  the 
continuance  of  this  custom  in  Kent  stood  in  no  need  of  any 
confirmation  from  the  Conqueror,  since  it  was  in  his  time  the 
common  law  of  the  kingdom."  And  in  the  3rd  (Mr.  Wilson's) 
edition  of  Eobinson,  at  p.  50 :  '/  From  the  judicial  knowledge 
of  our  custom  it  follows,  that  if  heirs  in  gavelkind  bring  an 
action  ancestral,  and  declare  on  the  custom,  it  cannot  be 
traversed  that  there  is  no  such  custom  of  gavelkind ;  for  it  is 
the  common  law  where  it  is  used ;  and  it  is  of  record,  and 
known  at  the  common  law,  and  therefore  twelve  men  shall 
not  make  trial  of  it."  The  materiality  of  that  is  this.  An 
ordinary  custom,  such  as  the  custom  of  a  manor,  is  a  contra- 
vention of  the  common  law.  The  custom  has  to  be  proved, 
and  extends  no  further  than  the  user  of  it  which  is  proved. 
I  accept  Mr.  Jenkins'  proposition,  taken  from  the  judgment  of 
Crompton  J.  in  Muggleton  v.  Barnett  (1) :  "  The  authorities 
seem  to  me  to  establish  the  rule,  that  proof  of  a  custom  of 
descent,  contrary  to  the  course  of  the  common  law,  prevailing 
in  a  nearer  degree  of  consanguinity  is  no  proof  of  such  custom 
extending  to  a  more  remote  degree."    But  this  is  irrelevant  in 

(1)  2  H.  &  N.  653,  661. 


'2Ch. 


CHANCEKY  DIVISION. 


493 


the  consideration  of  that  which  is  a  portion  of  the  law  of  the  farwell 
land  ;  and  in  Kent  gravelkind,  as  Eobinson  says,  is  the  common 
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law  of  the  land.    Now,  in  order  to  ascertain  what  is  the 
common  law  when  there  are  no  decisions,  it  is  the  practice  of 
the  Court  to  refer  to  the  opinions  of  persons  who  are  deceased  Ward 
and  were  in  their  lives  learned  in  the  law.    The  common  law  dwelley. 

of  England  was  itself  unwritten,  and  has  been  described  as  an   

antient  collection  of  unwritten  maxims  and  customs  "  (Steph. 
Com.  11th  ed.  vol.  i.  p.  10).  In  order  to  ascertain  what  it  is 
when  there  are  no  decisions  to  guide  the  Court,  we  have  regard 
'to  the  wisdom  of  our  ancestors,  and  to  their  view  of  the  law. 
It  is  to  me  reasonably  plain,  assuming  it  to  be  a  question  of  law 
and  not  of  fact,  that  the  opinions  of  the  great  majority  if  not 
of  all  the  persons  learned  in  the  law  which  have  been  cited 
a-re  in  favour  of  the  generality  of  the  partibility  of  the  gavel- 
kind lands  among  all  descendants.  In  the  third  report  of  the 
Heal  Property  Commissioners  at  p.  8,  tit.  "  Gavelkind,"  I  find 
this :  "  This  custom  prevails  with  respect  to  socage  lands, 
•over  almost  the  whole  of  the  county  of  Kent,  and  in  a 
qualified  manner,  over  copyhold  lands  in  various  parts  of  the 
kingdom.  .  .  .  The  principal  peculiarities  which  distinguish 
•socage  lands  subject  to  the  custom  of  gavelkind,  from  free  and 
•common  socage  are :  That  the  land  descends  to  all  males  in 
equal  degree,  in  equal  shares." 

This  perfectly  general  statement  is  not  confined  to  brothers 
and  their  issue,  but  extends  to  **  all  males,"  and  this  is  con- 
sistent both  with  the  old  authorities  and  also  with  the  Acts  of 
Parliament  which  have  been  cited.  To  my  mind,  the  dis- 
gavelling  Act  of  31  Hen.  8  is  particularly  important,  because 
'the  Legislature  thought  it  necessary  not  merely  to  disgavel, 
but  to  go  further,  and  declare  that  the  common  law  should 
apply  to  the  land  so  disgavelled.  But  if  the  custom  were 
similar  to  a  manorial  custom  and  contrary  to  the  common  law, 
the  land  when  disgavelled  would  have  been  subject  to  the 
common  law  without  more :  the  common  law  would  have 
xevived  as  soon  as  the  custom  was  removed.  That  is  not  the 
case  with  gavelkind  lands,  and  in  fact  that  is  pointed  out  in  a 
quaint  passage  in  Lambarde's  Perambulation  of  Kent  (ed. 
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FARWELL  1596,  p.  535 ;  ed.  1826,  p.  483) :  "  For  it  is  holden,  16  E.  2,  Prse- 
scription,  52,  in  Fitzkerbert,  that  albeit  the  eldest  sonne  only 

1902  . 

v^v-'  hath  (and  that  for  many  discents  together)  entered  into  Gavel- 
kynde  land,  and  occupied  it  without  any  contradiction  of  the 
Waed  younger  brothers,  that  yet  the  lande  remaineth  partible- 
DwELLEY    betweene  them,  whensoever  they  will  put  to  their  claime. 

  Against  which  assertion,  that  which  is  saide  10  H.  3  in  the  titler 

of  Prsescription,  64,  namely  of  the  issue  taken  thus.  Si  terra 
ilia  fuit  partibilis,  et  partita,  nec  ne,  is  not  greatly  forceable. 
For  it  is  not  expressly  there  spoken  of  Kent  (where  the 
custome  is  most  generall)  and  although  it  were  so  that  the 
land  were  never  departed  in  deede,  yet  if  it  remain  partible  in 
nature,  it  may  be  departed  whensoever  occasion  shall  be 
ministred  ....  And  this  caused  them  of  the  Parlement 
(31  H.  8,  cap.  3)  to  speake  in  the  disjunctive,  that  have  beene 
departed,  or  bee  departible.  Yea,  so  inseparable  is  this  custome 
from  the  land  in  which  it  obteineth,  that  a  contrarie  discent 
(continued  in  the  case  of  the  Crowne  itselfe)  cannot  hinder, 
but  that  (after  such  time  as  the  lande  shall  resort  again  to- 
a  common  person)  the  former  inveterate  custome  shall 
governe  it." 

The  custom  of  gavelkind,  therefore,  appears  to  me  not 
against  the  common  law,  but,  as  stated  in  some  curious  cases 
in  the  Year  Books,  to  be  in  fact  the  common  law  of  the  land 
in  Kent. 

In  Chitty  on  Descents,  p.  186,  I  find  this  statement :  "  From^ 
the  cases  in  the  Year  Books,  2  Edw.  3,  p.  12,  8  Edw.  3,  p.  42^ 
it  seems  clear  that  gavelkind  lands  are  *  departible  enter  males  ^ 
generally ;  and  it  may  be  concluded  that  the  general  partible 
and  divisible  quality  of  lands  of  gavelkind  tenure  is,  as  it  is- 
frequently  termed,  '  the  common  law  of  Kent,'  and  this  being 
the  case,  the  custom  must  of  necessity  extend  to  collaterals." 

The  statement  in  Brooke's  Abridgment  (tit.  "  Customes,"  1) 
is  to  the  same  effect,  and  so  are  the  Year  Books  which  have 
been  referred  to,  and  the  statute  De  Prerogative.  Eegis, 
17  Edw.  2,  c.  16.  In  fact,  so  far  as  I  can  see,  there  is  no 
authority,  except  the  opinions  of  two  conveyancers  to  which  I 
shall  refer  presently,  contrary  to  the  proposition  that  the 
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custom  of  gavelkind  in  Kent  is  really  the  common  law  of  the  farwell 
land  in  Kent,  and  not  a  custom  of  the  county  contrary  to  the 
common  law  of  England.    I  may  refer  also  to  the  authorities 
that  have  been  cited  from  the  works  of  Cruise,  Joshua  c^hi^oweth, 

In  re. 

Williams  and  Watkins  in  addition  to  those  that  I  have  read  of  wakd 
Chitty  and  Kobinson.  There  is  indeed  considerable  authority,  d^elley 
though  no  decision,  on  this  point,  and  in  Mr.  Elton's  edition  — 
(5th)  of  Eobinson  on  Gavelkind,  p.  89,  the  result  is  thus  stated : 
**The  descent  of  lands  in  Kentish  gavelkind  has  long  been 
settled  as  being  among  all  the  sons,  or  their  representatives, 
and  in  default  among  all  the  daughters  or  their  representa- 
tives, and  so  in  the  case  of  the  males  and  females  in  ot^jier 
degrees."  Mr.  Elton  himself  was  very  learned  in  matters  of 
this  kind,  and  his  opinion  is  properly  cited  and  carries  great 
weight.  He  expresses  no  doubt  as  to  the  generality  of  the  pro- 
position. He  states  it  again  on  p.  93 :  "  The  extension  of  the 
Kentish  custom  to  collaterals  of  every  degree  is  proved  partly 
by  the  generality  of  the  language  of  the  ancient  records,  which 
usually  state  that  the  lands  are  '  partible  among  the  males,'  as 
in  the  statute  De  Prerogativa  Kegis,  17  Edw.  2,  c.  16,  and  in 
the  Year  Books,  3  Edw.  3,  p.  38,  pi.  12 ;  26  Hen  8,  p.  4,  pi.  19, 
and  partly  by  the  modern  practice  and  the  common  reputation 
in  the  county  that  the  custom  extends  to  the  most  remote 
collateral  degree." 

Without  going  over  all  the  books  again,  it  is  sufficient  to  say 
that  there  is  an  overwhelming  body  of  authority,  so  far  as  the 
question  of  law  is  concerned,  in  favour  of  the  generality  of  the 
divisibility  of  lands  in  gavelkind.  I  do  not  understand  that 
the  conveyancers'  opinions  cited  in  Doe  v.  Gooding  and  set  out 
in  Chitty  on  Descents,  p.  183,  are  intended  to  be  final  opinions 
on  the  point ;  but  even  if  they  were,  they  could  not  outweigh 
those  that  I  have  already  referred  to.  The  opinion  of  Mr.  Butler 
appears  to  a  certain  extent  to  be  contrary  to  mine ;  but  that 
of  Mr.  Preston — a  great  name — supports  my  view.  Mr.  Butler 
also  regarded  it  as  a  question  for  a  jury ;  but,  with  all  deference 
to  him,  I  cannot  agree.  If  I  am  right  that  the  question  is 
one  of  law,  it  is  not  one  for  a  jury,  but  for  the  judge. 

But  even  if  it  were  a  question  of  fact,  I  have  sufficient 
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FAEWELL  evidence  on  the  records  of  the  Court  to  decide  the  point  in 
favour  of  the  gavelkind  heirs  on  the  facts.  In  Boe  v.  Mason  (1), 

1902 

Jv^  a  case  of  a  custom  of  a  manor,  one  instance  of  admission  of  a 
^°^^Te™'  youngest  nephew  was  held  sufficient  evidence  of  a  custom  that 

Ward  the  youngest  nephews  should  succeed  in  that  particular  manor. 
DwELLEY.      The  case  of  Cole  v.  Wade  is  thus  stated  in  Mr.  Elton's  note 

  to  the  5th  edition  of  Kobinson  on  Gavelkind,  p.  93  :  "  In  a 

partition  suit  in  Chancery  about  1790  second  cousins  and 
second  cousins  once  removed,  were  accepted  as  co-heirs  in 
gavelkind."  Counsel  have  examined  the  record  in  that  case, 
and  it  appears  that  the  note  is  inaccurate,  and  that  the  persons 
admitted  as  co-heirs  were  seventh  cousins — a  much  more 
remote  degree  of  relationship  than  I  have  to  deal  with  here. 
That  is  one  instance  verified  by  counsel.  The  same  note 
states  a  case  in  Lunacy — In  re  Fullager — in  1812 :  On  a 
reference  to  ascertain  who  were  his  heirs  in  gavelkind,  the 
master  reported  that  several  descendants  of  six  sons  of  the 
lunatic's  two  aunts  were  his  co-heirs  in  gavelkind  and  the 
report  was  confirmed."  I  have  no  reason  to  doubt  that  that 
statement  is  accurate,  and  it  gives  another  instance  in  which 
the  custom  was  extended  far  beyond  the  degrees  to  which  it  is 
suggested  that  it  is  confined. 

Those  cases  are  taken  from  a  collection  made  in  Mr.  Wilson's 
note  to  the  3rd  edition  of  Kobinson  on  Gavelkind,  pp.  116-118, 
in  which,  after  stating  some  of  the  authorities  which  have 
been  cited,  he  says :  "  These  authorities,  it  is  apprehended,  are 
sufficient  to  establish  the  custom  in  the  most  remote  collateral 
degrees.  The  editor  has  been  favoured  with  the  briefs  in 
the  late  case  of  Doe  v.  Gooding,  which  was  an  ejectment, 
brought  by  the  son  of  the  youngest  son  of  an  uncle  of  the 
deceased,  against  the  eldest  son  of  the  uncle,  the  defendant 
being  the  heir  at  common  law,  and  the  lessor  of  the  plaintiff 
claiming  as  co-heir  in  gavelkind.  It  appears  that  many 
attorneys,  of  great  experience  in  the  county,  were  ready  to 
prove  that,  according  to  the  general  reputation,  the  »custom 
extends  through  all  the  branches  of  inheritance  ;  and  various 
instances  were  collected  of  the  customary  partition  between 

(1)  3  Wils.  63. 
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the  descendants  of  uncles  and  great-uncles.  It  may  not  be  FARWELL 
improper  to  mention  two  or  three  of  those  instances.    On  a 

•  1902 

trial  at  nisi  prius  in  the  year  1790,  Thomas,  Sarah,  Kichard 
and  Boys  Pilcher,  descendants  of  three  sons  of  Stephen  ^^^j^™^' 
Pilcher,  who  was  a  great-uncle  of  John  Eaton  the  intestate,  wakd 
recovered  as  co-heirs  of  Eaton."    Then  he  states  the  cases  of  d^^lley 

Cole  V.  Wade  and  In  re  Fullager,  which  I  have  already  men-  

tioned,  and  adds  :     The  case  of  Doe  v.  Gooding  wa,s  abandoned 
by  the  defendant." 

If,  then,  I  have  to  regard  the  question  as  one  of  fact  and  not 
of  law,  it  appears  to  me  that  these  instances  afford  sufficient 
evidence  to  enable  me  to  decide  in  accordance  with  the  view 
expressed  by  those  learned  in  the  law  who  are  authorities  on 
the  subject. 

I  hold  therefore  that,  according  to  the  custom  of  gavelkind, 
the  partibility  among  heirs  of  the  same  degree  extends  to  all 
degrees  of  remoteness. 

In  dealing  with  the  authorities  I  should  have  mentioned 
that  I  attach  great  weight  to  the  fact  that  Mr.  Hargrave's 
note  to  Coke,  140  a,  was  retained  by  Mr.  Butler  after  the 
date  of  his  opinion  in  Doe  v.  Gooding. 


Solicitors  for  all  parties  :  Calkin  Lewis  d  Stokes. 
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In  re  CAEATAL  (NEW)  MINES,  LIMITED. 
[00137  of  1902.] 

Company —  Winding-up — Special  Resolution — Declaration  of  Chairman — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  51. 

The  declaration  of  the  chairman  of  a  meeting  called  to  pass  a  resolution 
under  s.  51  of  the  Companies  Act,  1862,  is  not  conclusive  where  the 
declaration  shews  on  the  face  of  it  that  the  statutory  majority  has  not 
voted  in  favour  of  the  resolution. 

In  re  Eadleigh  Castle  Gold  Mines,  Limited,  [1900]  2  Ch.  419,  and 
Arnot  V.  United  African  Lands,  Limited,  [1901]  1  Ch.  518,  distinguished. 

The  Caratal  (New)  Mines,  Limited,  was  registered  under 
the  Companies  Acts,  1862  to  1893,  in  the  year  1896,  and  its 
articles  of  association  provided  (clause  58)  that  "  at  any 
general  meeting,  unless  a  poll  is  demanded  by  at  least  five 
members  personally  present,  a  declaration  by  the  chairman 
that  a  resolution  has  been  carried,  and  an  entry  to  that  effect 
in  the  book  of  proceedings  of  the  company,  shall  be  sufficient 
evidence  of  the  fact  without  proof  of  the  number  or  proportion 
of  the  votes  recorded  in  favour  of  or  against  such  resolution  "  ; 
and  (clause  61)  that  every  member  shall  have  one  vote  for 
every  share  held  by  him." 

On  July  30,  1901,  the  former  of  the  two  meetings  required 
to  pass  and  confirm  a  special  resolution  was  held,  and  resolu- 
tions were  then  proposed — (1.)  that  it  was  desirable  to  reconstruct 
the  company,  and  accordingly  that  the  company  should  be 
wound  up  voluntarily,  and  that  a  person  named  should  be 
appointed  liquidator ;  (2.)  that  the  liquidator  should  be  autho- 
rized to  consent  to  the  registration  of  a  new  company;  and 
(3.)  that  a  draft  agreement  between  the  old  company  and  its 
liquidator  and  the  new  company  should  be  approved.  After 
considerable  discussion  the  resolutions  were  proposed  and 
seconded ;  and  after  an  amendment  had  been  rejected,  the 
chairman  said,  "  I  will  now  put  the  resolutions  for  the 
reconstruction."  There  was  then  a  show  of  hands,  on  which 
he  said,  "  Those  in  favour  6 ;  those  against  23 ;  but  there  are 
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200  voting  by  proxy,  and  I  declare  the  resolutions  carried  as  BUCKLEY 
required  by  Act  of  Parliament." 

1902 

No  poll  was  taken  or  demanded.    The  resolution  was  con- 


firmed as  a  special  resolution  at  a  subsequent  meeting.  As  ^j^ew)  m^nes 
•one  of  the  defences  to  a  petition  by  creditors  for  a  compulsory  Limited, 

In  T6 

winding-up  order,  it  was  set  up  that  the  company  was  in   * 

course  of  being  wound  up  voluntarily,  and  that  the  rights  of 
the  creditors  would  not  be  thereby  prejudiced. 

Gore-Brow7ie,  K.C.y  and  Martelli,  for  the  petitioners.  The 
resolution  for  voluntary  winding-up  is  invalid.  On  a  show  of 
hands  only  the  hands  of  the  persons  actually  present  can  be 
counted,  and  it  is  improper  for  a  chairman  to  count  a  vote  for 
each  member  who  has  given  a  proxy  :  Ernest  v.  Loma  Gold 
Mi7ies,  Limited.  (1)  The  declaration  of  the  chairman,  therefore, 
contains  intrinsic  evidence  that  it  is  wrong,  and  it  is  not 
conclusive  within  s.  51  of  the  Companies  Act,  1862.  The 
defence  that  there  is  a  voluntary  winding-up  is  not  open  to  the 
liquidator. 

John  Hendersony  for  the  company  and  its  liquidator.  The 
voluntary  winding-up  is  in  existence.  Sect.  51  says  that  the 
declaration  of  the  chairman  that  the  resolution  has  been  carried 

shall  be  deemed  conclusive  evidence  of  the  fact."  Apart 
from  fraud  the  declaration  is  conclusive,  and  the  Court  will 
not  go  behind  it :  In  re  Hadleigh  Castle  Gold  Mines y  Limited  (2), 
approved  by  the  Court  of  Appeal  in  Arnot  v.  United  African 
Lands,  Limited.  (3)  It  cannot  be  asserted  that  the  chairman 
acted  fraudulently.    The  petitioners  want  to  make  out  that 

conclusive  "  means  prima  facie ;  but  that  construction  has 
been  rejected  by  the  Courts. 

Buckley  J.  This  is  a  petition  by  judgment  creditors  asking 
for  a  compulsory  winding-up  order  against  the  company.  The 
case  involves  one  point  which  is  of  importance,  because  it 
a-rises  on  the  construction  of  s.  51  of  the  Companies  Act,  1862. 
That  section  defines  a     special  resolution  "  as  a  resolution 


(1)  [1897]  1  Ch.  1.  (2)  [1900]  2  Ch.  419. 

(3)  [1901]  1  Ch.  518. 
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BUCKLEY  passed  by  a  majority  of  not  less  than  three-fourths'  of  such 
members  of  the  company  for  the  time  beinsf  entitled  to  vote  as- 
N^v-/      may  be  present  m  person  or  by  proxy,  where  proxies  are 
(NetOMines  allowed,  at  one  general  meeting,  duly  convened,  and  confirmed 
i^jMiTED,    \yy  a,  majority  of  such  members  at  a  subsequent  meeting  held 

  within  a  certain  time.    The  section  also  provides  that,  Unless 

a  poll  is  demanded  by  at  least  five  members,  a  declaration  of 
the  chairman  that  the  resolution  has  been  carried  shall  be 
deemed  conclusive  evidence  of  the  fact,  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  of  or 
against  the  same."  [His  Lordship  stated  the  facts,  and 
continued : — ] 

The  respondents  contend  that  the  effect  of  that  provision  is- 
that  the  declaration  which  the  chairman  here  made  is  con- 
clusive that  the  resolution  for  voluntary  winding-up  was  passed 
by  the  necessary  three-fourths  majority.  I  am  asked  to  affirm 
the  proposition  that  if  the  chairman  makes  a  declaration,  and 
in  it  actually  gives  the  numbers  of  the  votes  for  and  against 
the  resolutions  which  he  is  bound  to  recognise,  and  adds, 
that  there  are  proxies  (which  in  law  he  cannot  regard),  and 
then  declares  that  the  result  is  that  the  required  statutory 
majority  has  been  obtained,  although  the  numbers  stated  by 
him  shew  that  it  has  not  been  obtained,  the  declaration  is; 
conclusive.  In  my  judgment  that  proposition  cannot  be  sup- 
ported. Suppose,  for  instance,  that  fifteen  members  voted  for 
and  fourteen  against  the  resolution  at  the  first  meeting,  and 
the  chairman  declared  those  figures  and  added  that,  as  the 
statute  only  required  a  bare  majority  (in  which  he  would  be 
wrong  in  law),  the  resolution  had  been  duly  passed,  would  the 
declaration  be  conclusive?  I  think  not.  Or  suppose  the 
chairman  said  that  fifteen  voted  for  the  resolution  and  fourteen 
against  it,  but  that,  as  he  was  the  holder  of  a  number  of  proxies, 
he  could  although  no  poll  had  been  demanded  count  the 
proxies,  and  that  he  therefore  declared  the  resolution  carried 
by  a  majority  of  three-fourths :  that  would  not  be  a  good 
declaration.  It  has  been  held  that,  if  the  chairman  by  his 
declaration  affirms  erroneously  or  without  sufficiently  ascertain- 
ing the  facts  but  bona  fide  that  a  resolution  has  been  carried. 
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the  Court  cannot  go  behind  that  declaration.    Two  cases  BUCKLEY 
estabhsh  that  proposition — namely,  hi  re  Hadleigh  Castle 
Gold  Mines,  Limited  (1),  and  Arnot  v.  United  African  Lands, 


Limited,  (2)  In  the  latter  case  there  was  confusion  at  the  (^ew)  Mines 
meetiner,  but  the  Court  came  to  the  conclusion  that  the  chair-  Libhted, 

"  .  In  re. 

man  had  put  the  resolutions  to  the  meetmg  properly  and   

had  declared  them  carried,  and  therefore  declined  to  enter  on 
an  investigation  as  to  what  numbers  voted  for  and  against  the 
resolutions.  In  the  former  case  the  meeting  was  a  stormy 
one,  and  there  was  a  considerable  conflict  of  evidence  as  to 
what  took  place,  and  the  Court  refused  to  entertain  the  ques- 
tion whether  the  resolution  was  carried  by  the  requisite 
majority.  But  those  decisions  do  not  apply  to  a  case  where 
the  chairman  by  his  declaration  finds  the  figures  and  erroneously 
in  point  of  law  holds  that  the  resolution  has  been  duly  passed. 
That  is  what  the  chairman  has  done  in  the  present  case.  He 
had  no  right  to  count  the  200  votes  by  proxy,  and  his 
declaration  is  not  conclusive.  If  a  poll  had  been  demanded 
and  the  200  votes  had  been  available,  other  people  might  have 
given  proxies,  and  the  resolution  might  have  been  negatived.  It 
is  sufficient  here  for  me  to  say  that,  on  the  face  of  the  declara- 
tion, it  is  shewn  that  the  resolution  has  not  been  passed  by 
the  majority  required  by  the  statute.  That  being  so,  there  is 
no  voluntary  winding-up  in  existence. 

[His  Lordship  then  dealt  with  the  other  points  of  the  case, 
and  made  the  usual  compulsory  winding-up  order  against  the 
company.] 

Solicitors  for  petitioners  :  Mayo  d  Co, 

Solicitors  for  company  and  liquidator :  Adle)-  dc  Perowne. 

(1)  [1900]  2  Ch.  419.  (2)  [1901]  1  Ch.  518. 
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BUCKLEY     SUTTON  V.  ENGLISH  AND  COLONIAL  PEODUCE 


1902 


COMPANY. 


 .'  ■       Company — Articles  of  Association — Qualification  Shares — Holding  Shares  ^^irt, 

his  own  Bight" — Bankrupt  Director — Charging  Order — Judgments  Act, 
1838  (1  <fc  2  Vict,  c.  110),  s.  14. 

Where  articles  of  association  of  a  company  require  a  director  to  be 
qualified  by  holding  shares  "  in  his  own  right,"  it  is  not  necessary  that  he 
should  hold  the  shares  as  beneficial  owner,  but  to  comply  with  the  articles 
he  must  hold  them  in  such  a  way  that  the  company  may  safely  deal  with 
him  in  respect  of  the  shares,  whatever  his  interest  in  them  may  be.  And 
although  holding  them  as  a  trustee  without  beneficial  ownership  is  a 
compliance  with  the  articles,  it  is  not  a  compliance|if  he  holds  them  in  a 
representative  character. 

Plaintiff  was  adjudicated  a  bankrupt  in  1888  and  never  obtained  his 
discharge.  In  April,  1902,  he  was  a  director  of  and  held  1000  shares  in  a 
company  the  articles  of  association  of  which  required  that  the  qualification 
of  a  director  should  be  the  holding  "  in  his  own  right  "  of  100  shares,  and 
that  his  office  should  be  vacated  if  he  ceased  to  hold  the  qualifying 
number  of  shares.  In  the  same  month  the  plaintiffs  trustee  in  bank- 
ruptcy wrote  to  the  company  claiming  these  shares  as  his,  but  postponing 
his  decision  whether  he  would  be  registered  himself  or  have  some  nominee 
registered  as  transferee.  Thereupon  the  other  directors  excluded  the 
plaintiff  from  the  board  on  the  ground  that  he  had  become  disqualified. 
Subsequently  a  transfer  of  100  other  shares  in  the  plaintiffs  favour  was 
executed  and  lodged  with  the  company  for  registration.  Although  the 
trustee  had  not  raised  any  objection  to  registration,  the  directors  refused 
to  register  the  transfer  : — 

Held,  (1.)  that  the  plaintiff  had  ceased  to  hold  the  1000  shares  "  in  his 
own  right,"  and  was  not  entitled  to  an  injunction  to  restrain  his  exclusion 
from  the  board ;  (2.)  that  he  was  entitled  to  have  the  register  of  members 
rectified  by  the  insertion  of  his  name  therein  as  holder  of  the  second 
100  shares. 

The  words  "  in  his  own  right "  for  the  purpose  of  qualification,  and  the 
same  words  for  the  purpose  of  a  charging  order  under  1  &  2  Vict.  c.  110, 
s.  14,  have  different  meanings. 

The  English  and  Colonial  Produce  Company,  Limited,  was 
incorporated  on  November  9,  1901. 

The  following  clauses  were  contained  in  its  articles  of 
association : — 

"  35.  Any  person  becoming  entitled  to  a  share  in  consequence 
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of  the  death  or  bankruptcy  of  any  member  may,  upon  produc-  BUCKLEY 
ing  such  evidence  of  title  as  the  directors  shall  require,  and 
subject  as  hereinafter  provided,  either  be  registered  himself  as 
holder  of  the  share  or  elect  to  have  some  person  nominated  by 
him  registered  as  the  transferee  thereof."  English  and 

Colonial 

"  103  The  first  directors  of  the  company  shall  be  Produce 

....  Joseph  Sutton  [and  four  other  persons]." 

"  104.  A  director  must  be  a  member  of  the  company.  The 
qualification  of  a  director  shall  be  the  holding  in  his  own  right 
alone,  and  not  jointly  with  any  other  person,  100  shares  of  11. 
each  or  lOOZ.  stock,  and  this  qualification  shall  be  required  as 
well  of  the  first  directors  as  of  all  future  directors." 

"  116.  The  office  of  a  director  shall  be  vacated  .  .  .  .  (d)  ii 
he  cease  to  hold  the  qualifying  number  of  shares  or  amount  of 
stock." 

Joseph  Sutton  was,  and  on  April  25,  1902,  continued  to  be, 
the  registered  holder  of  1000  shares  in  the  company  numbered 
6001  to  7000,  both  inclusive. 

On  April  25,  1902,  Sutton  was  excluded  from  the  board  of 
directors  upon  the  ground  that  he  had  become  disqualified. 

In  1888  he  had  been  adjudicated  a  bankrupt,  and  he  was 
never  discharged.  On  April  14,  1902,  the  trustee  in  bank- 
ruptcy as  the  official  receiver  in  bankruptcy,  and  as  such  being 
the  trustee  in  bankruptcy  of  Sutton,  gave  the  following  notice 
to  the  secretary  of  the  company:  "I  hereby  give  you  notice 
and  require  you  to  place  my  name  upon  the  register  of  your 
company  in  respect  of  the  1000  ordinary  shares  numbered 
6001  to  7000,  both  inclusive,  now  standing  on  such  register 
in  the  name  of  the  said  Joseph  Sutton,"  and  threatened 
proceedings,  in  default,  to  enforce  the  entry  of  his  name. 

On  April  16  the  trustee  sent  the  company  a  telegram 
withdrawing  the  notice. 

On  the  same  day  he  sent  a  letter  to  the  secretary  in  which, 
after  referring  to  the  telegram,  he  wrote,  "  I  mean  by  this, 
that  though  I  claim  the  shares  as  property  which  is  vested  in 
me  by  law,  I  will  not  ask  for  the  actual  transfer  for  a  few 
days  ;  but  I  shall  be  very  much  obHged  if  you  could  supply  me 
by  return  of  post  with  a  list  of  the  names  and  addresses  of  the 
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^'  shareholders." 
^^^^         On  April  28,  1902,  a  transfer  in  favour  of  Sutton  of  100 


Sutton    shares,  numbered  6901  to  6000,  was  executed  and  lodged  for 
English  and  registration.    It  came  before  the  board  of  directors  on  May  1. 
Produce    The  directors  refused  to  register  it  upon  the  ground  that,  if 
Company,    ^.-j^^^  registered  it,  the  trustee  in  bankruptcy  of  Sutton  would 
be  entitled  to  take  the  shares. 

In  the  present  action  Sutton  moved  for  an  interlocutory 
injunction  to  restrain  the  company,  and  H.  M.  Sternberg  and 
F.  Church,  two  of  its  directors,  from  further  interfering  with 
or  preventing  the  plaintiff  from  acting  as  a  director  of  the 
company,  and  also  that  the  register  of  members  of  the  company 
might  be  rectified  by  inserting  the  plaintiff's  name  therein  as 
the  holder  of  the  100  shares.  The  motion  was  heard  on 
May  29,  1902. 

Hansell  and  MacMin,  for  the  plaintiff.  The  plaintiff  is  the 
holder  of  the  required  number  of  qualification  shares  "  in  his 
own  right."  It  may  be  that  when  his  trustee  in  bankruptcy 
intervenes  the  plaintiff  may  cease  so  to  hold  the  shares : 
CoJmi  V.  Mitchell  (1) ;  Herbert  v.  Sayer,  (2)  In  the  meantime 
beneficial  ownership  is  not  necessary  to  constitute  a  holding  in 
the  plaintiff's  own  right :  Fulhrook  v.  Bichmond  Consolidated 
Mining  Co,  (3)  The  decision  of  Jessel  M.K.  in  that  case  is 
good  law,  notwithstanding  what  was  said  by  Cotton  L.J.  in 
Bainhridge  v.  Smith  (4),  in  which  Lindley  L.J.  said  he  was  not 
prepared  to  dissent  from  the  decision  of  Jessel  M.E.  Lord 
Herschell  in  Cooper  v.  Griffin  (5)  said  it  would  be  dangerous  to 
interfere  with  the  decision,  and  it  was  followed  in  Howard  v. 
Sadler.  (6) 

The  plaintiff  is,  therefore,  entitled  to  an  injunction  from 
being  excluded  from  the  directorate. 

As  regards  the  100  shares  transferred  to  the  plaintiff,  he  is 
entitled  to  be  registered  as  the  holder  of  them.    The  fact  that 

(1)  (1890)  25  Q.  B.  D.  262.  (4)  (1889)  41  Ch.  D.  462,  471. 

(2)  (1844)  5  Q.  B.  965.  (5)  [1892]  1  Q.  B.  740,  751. 

(3)  (1878)  9  Ch.  D.  610.  (6)  [1893]  1  Q.  B.  1. 
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he  is  a  bankrupt  is  no  answer  to  his  claim  for  rectification  of  Buckley 

the  register.    The  registration  will  not  affect  the  title  of  the 

trustee  to  take  the  shares  as  after-acquired  property  of  the 

bankrupt :  In  re  Boherts.  (1)  ^^^^^ 

iJ.  Terrell,  K.C.,  and  /.  D.  Israel,  for  the  defendants.  English  and 

Colonial 

When  the  trustee  claimed  to  be  entitled  to  the  1000  shares  the  Produce 


plaintiff  ceased  to  hold  those  shares  in  his  own  right,  and 
became  disqualified  to  act  as  a  director  of  the  company. 
Bainbridge  v.  Smith  (2)  shews  that  some  effect  must  be  given 
to  the  words  "in  his  own  right."  They  mean  that  it  is  not 
sufficient  that  the  shares  should  be  held  by  the  member  in  a 
representative  character — not  merely  as  the  representative  or 
nominee  of  another  person.  According  to  Lindley  L.J.  in  that 
case,  the  shares  must  be  held  by  a  person  in  such  a  way  that 
the  company  can  safely  deal  with  the  holder  in  respect  of  his 
shares,  whatever  his  interest  may  be.  The  words  in  Pulbrook 
v.  Bichmond  Consolidated  Mining  Co.  (3)  were  "registered 
member  in  his  own  right."  The  plaintiff,  having  lost  his 
qualification  shares,  was  rightly  excluded  from  the  board,  and 
his  claim  to  an  injunction  fails. 

As  regards  the  100  shares  transferred  to  the  plaintiff,  s.  50, 
sub-s.  5,  of  the  Bankruptcy  Act,  1883,  provides  that  "  where 
any  part  of  the  property  of  the  bankrupt  consists  of  things  in 
action,  such  things  shall  be  deemed  to  have  been  duly  assigned 
to  the  trustee."  The  company,  therefore,  could  not  recognise 
the  title  of  the  plaintiff  to  be  registered  in  respect  of  these 
shares. 

Hanselly  in  reply. 

Cur,  adv,  vult, 

June  5.  Buckley  J.  (after  stating  the  facts).  The  effect  of 
what  the  trustee  did,  in  my  opinion,  was  that  he  claimed  the 
1000  shares  as  his,  but  postponed  for  a  few  days  his  decision  as  to 
whether  under  art.  35  he  would  require  to  be  registered  himself 
or  elect  to  have  some  person  nominated  by  him  registered  as 
transferee.  Under  these  circumstances  the  question  is  whether, 

(1)  [1900]  1  Q.  B.  122.  (2)  41  Ch.  D.  462,  471. 

(3)  9  Ch.  D.  610. 
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BUCKLEY  after  April  14  and  16,  1902,  the  bankrupt  continued  to  hold 
"  in  his  own  right "  these  1000  shares.    In  PulbrooJc  v.  BicJi- 

1902 

^v-^  mond  Consolidated  Mining  Co.  (1)  Jessel  M.E.  held  that  a  man 
Sutton  j^g^y  hold  as  registered  member  in  his  own  right,  notwithstand- 
English  and  ing  that  he  has  not  the  beneficial  ownership  of  shares.  Looking 
Produce  at  what  was  said  by  Lindley  L.J.  in  Bainbridge  v.  Smith  (2)^ 
by  Lord  Herschell  in  Cooper  v.  Griffin  (3),  and  by  Lord 
Coleridge  C.J.  and  Wills  J.  in  Howard  v.  Sadler  (4),  I  think  that, 
notwithstanding  what  was  said  by  Cotton  L.J.  in  Bainbridge 
V.  Smith  (5),  this  decision  of  Jessel  M.K.  cannot  now  be  treated 
as  open  to  question.  It  is  true,  as  has  been  pointed  out  in 
some  of  the  subsequent  cases,  that  Pulbrook,  in  the  case  before 
Jessel  M.E. ,  was  beneficial  owner  subject  to  a  mortgage,  and 
that  therefore  the  decision  might  be  supported  upon  a  different 
ground.  But  the  ground  upon  which  the  Master  of  the  Kolls- 
put  it,  and  which  is  supported  by  the  later  cases,  is  that  the 
words  "  holding  in  his  own  right  do  not  require  that  the 
holder  shall  be  beneficial  owner. 

Negatively,  then,  the  holder  in  his  own  right  need  not  be 
beneficial  owner.  It  remains  to  say  what,  affirmatively,  he 
must  be.  That,  I  think,  is  answered  by  Lindley  L.J.  in  Bain- 
bridge V.  Smith.  (6)  He  must  be  a  person  who  holds  shares 
in  such  a  way  that  the  company  can  safely  deal  with  him  in 
respect  of  his  shares,  whatever  his  interest  may  be  in  the 
shares.  Holding  in  a  representative  character  will  not  do. 
Holding  as  trustee  without  beneficial  ownership  will  do,  but 
the  holder  must  so  hold  as  that  the  company  can  safely  deal 
with  him  as  owner.  Turning,  then,  to  the  facts  of  this  case,, 
after  April  14  and  16,  1902,  could  this  company  have  safely 
dealt  with  the  plaintiff  in  respect  of  the  shares  ?  I  think  not. 
The  company  had  received  notice  from  the  trustee  that  he- 
claimed  the  shares,  and  that  he  postponed  for  a  few  days- 
stating  in  which  way  he  would,  under  art.  35,  avail  himself  of 
his  rights  of  ownership.  After  that  the  company  could  not 
have  safely  dealt  with  the  plaintiff  in  disregard  of  the  claims  of 

(1^  9  Ch.  D.  610.  (4)  [1893]  1  Q.  B.  1. 

(2)  ,  41  Ch.  D.  462,  474.  (5)  41  Ch.  D.  462,  472. 

(3)  [1892]  1  Q.  B.  740,  750.  ,     (6)  Ibid.  475. 


2  Ch. 


CHANCEEY  DIVISION. 


Company, 


the  trustee.  In  my  judgment,  therefore,  the  plaintiff  (although  BUCKLEY 
he  had  a  beneficial  interest  in  case  his  estate  proved  to  be 

1902 

solvent)  was  not  on  April  25  the  holder  in  his  own  right  of  the  v^v^ 

1000  shares.    He  had  become  disquaHfied,  and  his  office  of  ^^^ton 

director  was  vacated.  English  and^ 

Colonial 

Subsequently,  namely,  on  April  28,  a  transfer  in  his  favour  Peoduce 
of  100  shares  was  executed  and  lodged  for  registration.  It 
came  before  the  board  on  May  1.  The  directors  refused  to 
register  it,  and  the  ground  upon  which  they  rely  is  that,  if  they 
had  registered  it,  the  trustee  in  bankruptcy  would  have  been 
entitled  to  take  the  shares.  This  is  not,  I  think,  in  the  mouth 
of  the  company,  any  answer  to  a  demand  for  registration  of 
the  transfer.  It  is  an  effectual  transfer.  The  trustee  had  not 
raised,  and  I  see  no  reason  why  he  should  raise,  any  objection 
to  its  registration.  The  right  of  the  trustee  to  the  shares  is  in 
no  way  defeated,  but,  on  the  contrary,  is  assisted  by  the  com- 
pany taking  the  shares  out  of  the  name  of  the  transferor  and 
putting  them  into  the  name  of  the  transferee.  Seeing,, 
however,  that  the  plaintiff  had  previously  become  disqualified 
as  a  director,  and  his  office  had  fallen  vacant,  his  subsequent 
registration  as  the  holder  of  these  100  shares  will  not  re-establish 
him  in  his  office. 

So  far,  therefore,  as  the  notice  of  motion  asks  an  injunction 
to  restrain  the  defendants  from  excluding  the  plaintiff  from 
acting  as  director,  it  fails,  and  I  dismiss  it.  So  far  as  it  asks- 
for  rectification  by  inserting  the  plaintiff's  name  as  the  holder 
of  the  100  shares,  numbered  5901  to  6000,  it  succeeds,  and  I 
make  an  order  for  rectification.    I  make  no  order  as  to  costs. 

To  complete  the  review  of  the  cases  relating  to  holding  "in 
his  own  right,"  I  may  add  that  the  words  "  in  his  own  right " 
for  the  purpose  of  qualification,  and  the  same  words  for  the 
purpose  of  a  charging  order  under  1  &  2  Vict.  c.  110,  s.  14, 
have  not  the  same  meaning.  The  language  of  1  &  2  Vict, 
c.  110,  s.  14,  is,  "  standing  in  his  name  in  his  own  right  or  in 
the  name  of  any  person  in  trust  for  him."  The  juxtaposition 
of  these  words  shews  that  the  shares  to  be  charged  are  to  be 
shares  in  which  the  judgment  debtor  has  a  beneficial  interest. 
The  same  shares,  therefore,  may  be  held  by  the  judgment 
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BUCKLEY  debtor  "in  his  own  right"  for  purposes  of  qualification,  but 
not  so  as  to  render  them  available  for  the  purpose  of  a  charging 
order.  This  was  the  decision  in  Cooper  v.  Griffin  (1)  and 
Sutton     Howard  V.  Sadler.  (2) 

English  and 

Produce       Solicitors  for  plaintiff :  Churchman  d  Wmser, 
Company.       Solicitors  for  defendants  :  Dyson,  Smith  d  Marchant, 

F.  E. 


JOYCE  J.  SWEET  V.  BISHOP  OF  ELY. 

1902 

May  13,  IG 


if!^  [1902    S.  1261.] 


Ecclesiastical  Law — Offences  ly  Clergymen — Deprivation — Separation  Order  hy 
Court  of  Summary  Jurisdiction — -Persistent  Cruelty — Clergy  Discipline 
Acty  1892  (55  &  56  Vict.  c.  32),  s.  1,  suh-s.  l  (d),  (e) — Summary  Jurisdiction 
(Married  Women)  Act,  1895  (58  &  59  Vict.  c.  39),  ss.  4,  5, 12. 

The  Clergy  Discipline  Act,  1892,  s.  1,  sub-s.  1,  directs  that,  if  either  (d) 
an  order  for  judicial  separation  is  made  against  a  clergyman  in  a  divorce 
or  matrimonial  cause,  or  (e)  a  separation  order  is  made  against  a  clergy- 
man under  the  Matrimonial  Causes  Act,  1878,  any  preferment  held  by  him 
shall  be  declared  by  the  bishop  to  be  vacant.  By  the  Matrimonial  Causes 
Act,  1878,  a  separation  order  could  be  obtained  by  a  married  woman 
against  her  husband  upon  the  ground  of  his  conviction  for  an  aggravated 
assault  ui)on  her  within  the  Offences  against  the  Person  Act,  1861.  This 
provision  was  repealed  by  the  Summary  Jurisdiction  (Married  Women) 
Act,  1895 ;  but  s.  4  of  that  Act  enabled  a  married  woman  whose  husband 
had  been  convicted  of  an  aggravated  assault  upon  her  under  the  Oifences 
against  the  Person  Act,  1861,  or  (among  other  things)  had  been  guilty  of 
persistent  cruelty  to  her,, to  obtain  from  a  Court  of  summary  jurisdiction 
a  separation  order  against  him,  and  s.  5  provided  that  the  separation  order 
while  in  force  should  have  the  effect  in  all  respects  of  a  decree  of  judicial 
separation  on  the  ground  of  cruelty.  A  separation  order  having  been 
made  against  a  vicar  under  this  Act  on  the  ground  of  his  persistent 
€ruelty,  the  bishop  declared  the  vicarage  vacant  under  the  Clergy 
Discipline  Act,  1892  :—. 

Heldf  that  the  declaration  could  not  be  supported  under  clause  (e), 
because  the  provision  in  the  Act  of  1895  enabling  a  married  woman  to 
obtain  a  separation  order  on  the  ground  of  persistent  cruelty  was  not  a 
re-enactment  with  modification  within  s.  38,  sub-s.  1,  of  the  Interpretation 
Act,  1889,  of  the  repealed  provision  in  the  Act  of  1878,  so  as  to  require 


(1)  [1892]  1  Q,  B.  740. 


(2)  [1893]  1 Q.  B.  1. 
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the  bishop  to  treat  the  separation  order  as  a  separation  order  under  the 
Act  of  1878 ;  nor  under  clause  (c^),  because  a  separation  order  under  the 
Act  of  1895  was  not  an  order  for  judicial  separation  in  a  divorce  or 
matrimonial  cause. 

Motion. 

On  February  16,  1891,  the  Eev.  Algernon  Sidney  Osborn 
Sweet,  the  plaintiff  in  the  action,  was  inducted  and  instituted 
to  the  vicarage  of  Cowlinge,  in  the  diocese  of  Ely,  on  the 
presentation  of  the  Master,  Fellows,  and  Scholars  of  Trinity 
Hall,  Cambridge,  the  patrons  of  the  living. 

On  January  28,  1902,  the  plaintiff's  wife  applied  to  the 
justices  sitting  in  petty  sessions  at  Newmarket  for  a  separation 
order  against  the  plaintiff  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  on  the  ground  of  his  persistent 
cruelty,  and  an  order  was  made  in  the  following  terms  : — 

"  Alice  Mary  Sweet,  wife  of  Algernon  Sidney  Osborn  Sweet, 
hereinafter  called  the  defendant,  having  made  a  complaint  that 
the  defendant  has  been  guilty  of  persistent  cruelty  to  her  his 
said  wife,  and  by  such  cruelty  has  caused  her  to  leave,  and  live 
separately  and  apart  from,  him,  and  the  defendant  having 
appeared :  it  is  this  day  ordered  and  adjudged  that  the  said 
AHce  Mary  Sweet  be  no  longer  bound  to  cohabit  with  her 
husband."  Then  the  legal  custody  of  the  infant  children  of  the 
marriage  was  given  to  the  wife  while  they  were  under  the  age 
of  sixteen  years ;  and  the  husband  was  ordered  to  pay  to  his 
wife  the  sum  of  11.  a  week  until  the  order  was  varied  or 
discharged,  and  the  costs  of  the  application. 

On  February  21,  1902,  the  Bishop  of  Ely  caused  a  notice  to 
be  sent  to  the  plaintiff  under  the  Clergy  Discipline  Act,  1892, 
which  recited  that  a  separation  order  had  been  made  against 
the  plaintiff  under  the  Summary  Jurisdiction  (Married  Women) 
Act,  1895,  "  which  Act  revoked  and  re-enacted  with  modifica- 
tions the  fourth  section  of  the  Matrimonial  Causes  Act,  1878," 
and  that  the  order  had  become  conclusive  within  the  meaning 
of  the  Clergy  Discipline  Act,  1892,  and  gave  notice  of  the 
bishop's  intention  to  declare  the  preferment  of  Cowlinge  vacant 
at  the  time  and  place  therein  mentioned  ;  and  on  March  7, 
1902,  the  bishop  declared  the  Hving  vacant  accordingly. 
Vol.  II.  1902.  2  N  1 


JOYCE  J. 
1902 
Sweet 

V. 
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JOYCE  J.      On  April  15,  1902,  the  plaintiff  commenced  this  action 
1902      against  the  bishop,  the  churchwardens  of  the  parish,  and  the 
Sweet     patrons  of  the  living,  to  have  it  declared  that  the  declaration 
jf^Y      made  by  the  bishop  on  March  7,  1902,  v^as  unauthorized  and 
(Bishop),    yoid,  and  for  an  injunction  to  restrain  the  defendants  from 
interfering  with  the  plaintiff  in  the  enjoyment  of  his  preferment 
and  the  possession  of  the  church  and  vicarage,  and  from 
instituting  any  other  person  into  the  said  preferment,  or 
from  in  any  way  acting  upon  the  declaration  of  March  7, 
1902 ;  and  he  now  moved  for  an  injunction  in  the  terms  of 
the  writ. 

The  validity  of  the  declaration  of  vacancy  turned  upon  the 
construction  of  the  following  enactments.  Sect.  1,  sub-s.  1,  of 
the  Clergy  Discipline  Act,  1892,  provides  that,  "  if  either  .... 
(c)  a  clergyman  is  found  in  a  divorce  or  matrimonial  cause  to 
have  committed  adultery,  or  (d)  an  order  for  judicial  separation 
is  made  against  a  clergyman  in  a  divorce  or  matrimonial  cause, 
or  (e)  a  separation  order  is  made  against  a  clergyman  under 
the  Matrimonial  Causes  Act,  1878;  then,  after  the  date  at 
which  the  ....  order  or  finding  becomes  conclusive,  the 
preferment  (if  any)  held  by  him  shall,  within  twenty-one  days, 
without  further  trial  be  declared  by  the  bishop  to  be  vacant  as 
from  the  said  date,  and  he  shall  be  incapable,  save  as  in  this 
Act  mentioned,  of  holding  preferment." 

The  only  section  in  the  Matrimonial  Causes  Act,  1878,  under 
which  a  separation  order  could  be  made,  was  s.  4,  which  pro- 
vided that,  if  a  husband  should  be  convicted  summarily  or 
otherwise  of  an  aggravated  assault  within  the  meaning  of  the 
Offences  against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100), 
s.  43,  upon  his  wife,  the  Court  or  magistrate  before  whom  he 
should  be  so  convicted  might,  if  satisfied  that  the  future  safety 
of  the  wife  was  in  peril,  order  that  the  wife  should  be  no 
longer  bound  to  cohabit  with  her  husband;  "and  such  order 
shall  have  the  force  and  effect  in  all  respects  of  a  decree  of 
judicial  separation  on  the  ground  of  cruelty." 

This  section  was  repealed  by  s.  12  of  the  Summary  Jurisdic- 
tion (Married  Women)  Act,  1895  ;  but  s.  4  of  that  Act  provides 
that  "any  married  woman  whose  husband  shall  have  been 
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convicted  summarily  of  an  aggravated  assault  upon  her  within  JOYCE  J. 
the  meaning  of  section  forty-three  of  the  Offences  against  the  1902 
Person  Act,  1861,  or  v^^hose  husband  shall  have  been  convicted  sweet 
upon  indictment  of  an  assault  upon  her"  (of  the  character 
therein  mentioned)  .  ..."  or  whose  husband  shall  have  been  (Bishop),. 
guilty  of  persistent  cruelty  to  her  ....  and  shall  by  such 
cruelty  ....  have  caused  her  to  leave  and  live  separately  and 
apart  from  him,  may  apply  to  any  Court  of  summary  jurisdic- 
tion acting  within  the  city,  borough,  petty  sessional  or  other 
division  or  district,  in  which  any  such  conviction  has  taken 
place,  or  in  which  the  cause  of  complaint  shall  have  wholly  or 
partially  arisen,  for  an  order  or  orders  under  this  Act " ;  and 
the  section  contained  a  proviso  which  enabled  a  married  woman, 
applying  on  the  ground  of  her  husband's  conviction  upon  indict- 
ment, to  apply  to  the  Court  before  whom  her  husband  was 
convicted,  and  provided  that  that  Court  should  for  the  purposes 
of  the  section  become  a  Court  of  summary  jurisdiction.  Sect.  5 
provides  as  follows :  "  The  Court  of  summary  jurisdiction  to 
which  any  appHcation  under  this  Act  is  made  may  make  an 
order  or  orders  containing  all  or  any  of  the  provisions  following, 
viz. : — (a)  a  provision  that  the  applicant  be  no  longer  bound  to 
cohabit  with  her  husband  (which  provision  while  in  force  shall 
have  the  effect  in  all  respects  of  a  decree  of  judicial  separation 
on  the  ground  of  cruelty)."  Then  followed  provisions  as  to 
the  custody  of  the  children,  the  payment  of  alimony,  and  the 
payment  of  the  costs  of  the  application. 

Sect  38,  sub-s.  1,  of  the  Interpretation  Act,  1889,  provides : 
"  Where  this  Act  or  any  Act  passed  after  the  commencement 
of  this  Act  repeals  and  re-enacts,  with  or  without  modification, 
any  provisions  of  a  former  Act,  references  in  any  other  Act  to 
the  provisions  so  repealed,  shall,  unless  the  contrary  inten- 
tion appears,  be  construed  as  references  to  the  provisions  so 
re-enacted." 

,  E,  Clayto7i,  for  the  plaintiff.  The  bishop  has  exceeded  his 
powers.  By  s.  1,  sub-s.  1  (e),  of  the  Clergy  Discipline  Act,  1892, 
the  bishop  is  directed  to  declare  a  living  vacant  where  a  separa- 
tion order  has  been  made  against  the  incumbent  under  the 
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Matrimonial  Causes  Act,  1878 ;  but  the  only  ground  upon 
which  a  separation  order  could  be  made  under  that  Act  (see 
s.  4)  was  that  the  husband  had  been  convicted  of  an  aggravated 
assault  within  the  Offences  against  the  Person  Act,  1861.  That 
section  was  repealed  by  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895  (s.  12),  and  s.  4  of  that  Act  provides  that  a 
separation  order  may  be  made  where  the  husband  has  been 
convicted  of  an  aggravated  assault  under  the  Offences  against 
the  Person  Act,  1861,  or  of  certain  other  assaults  of  a  serious 
character,  and  also  where  the  husband  has  been  guilty  of  per- 
sistent cruelty.  The  bishop  has  proceeded  upon  the  view  that 
that  section  is  a  re-enactment  with  modification  of  s.  4  of  the 
Matrimonial  Causes  Act,  1878,  within  s.  38,  sub-s.  1,  of  the 
Interpretation  Act,  1889,  and  consequently  that  the  reference 
in  the  Clergy  Discipline  Act,  1892,  to  the  Matrimonial  Causes 
Act,  1878,  must  be  treated  as  a  reference  to  s.  4  of  the  Act  of 
1895.  The  provision  in  the  Act  of  1895  which  relates  to 
assaults  by  the  husband  on  the  wife  is  no  doubt  in  substance  a 
re-enactment  of  the  earlier  section;  but  the  provision  which 
relates  to  persistent  cruelty  cannot  be  a  re-enactment  of  any- 
thing, because  nothing  of  the  kind  had  ever  been  enacted  before. 
Whereas  by  clause  (e)  of  sub-s.  1  of  s.  1  of  the  Clergy  Discipline 
Act,  1892,  the  bishop  may  declare  a  living  vacant  where  a 
separation  order  has  been  made  against  an  incumbent  who  has 
been  convicted  of  a  serious  crime,  he  has  now  declared  the 
living  vacant  in  a  case  where  the  incumbent  has  been  guilty  of 
no  crime  at  all,  but  of  persistent  cruelty  only.  By  clause  {d)  of 
the  same  sub-section  the  bishop  may  also  declare  a  living 
vacant  where  an  order  is  made  against  the  incumbent  for 
judicial  separation  in  a  divorce  or  matrimonial  cause ;  but  this 
separation  order  was  not  made  in  a  divorce  or  matrimonial 
cause,  and  the  bishop  has  not  proceeded  under  that  clause. 
This  declaration  is  therefore  void. 

Dibdirij  K.C.y  and  G.  J,  Talbot ^  for  the  bishop  and  church- 
wardens. Sect.  4  of  the  Act  of  1895,  taken  as  a  whole,  is  a 
re-enactment  with  modifications  of  the  repealed  provision  in 
the  Matrimonial  Causes  Act,  1878,  as  to  obtaining  a  separation 
order.    It  is  not  open  to  the  plaintiff  to  split  up  the  section 
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and  say  that  one  part  is  a  re-enactment  and  that  another 
part  is  not. 

But,  further,  the  declaration  may  be  justified  under  clause  (d) 
of  sub-s.  1  of  s.  1  of  the  Clergy  DiscipHne  Act,  1892.  By  s.  5 
of  the  Act  of  1895,  a  separation  order  made  under  that  Act 
is  to  have  the  effect  in  all  respects  of  a  decree  of  judicial 
separation  on  the  ground  of  cruelty,  and  one  of  the  effects 
of  a  decree  of  judicial  separation  made  against  a  clergyman 
is  that  he  is  so  deprived  of  his  preferment  under  the  Clergy 
Discipline  Act,  1892.  The  Act  of  1895  merely  provides  cheaper 
machinery  for  obtaining  a  judicial  separation  on  the  ground  of 
cruelty,  and  it  cannot  be  that  the  right  to  deprive  a  clergyman 
of  his  preferment  depends  upon  the  question  whether  his 
wife  applies  to  the  raagistrate  or  to  the  Divorce  Court.  The 
difference  is  simply  one  of  procedure.  The  notice  of  Feb- 
ruary 21,  1902,  does  not  preclude  the  bishop  from  proceeding 
Tunder  clause  (d),  and  it  was  quite  right  in  not  specifying  under 
which  clause  the  bishop  was  proceeding,  since  the  Clergy  Dis- 
cipline Eules,  1892,  do  not  require  that  the  notice  shall  be  in 
any  particular  form  :  see  rule  25.  Eule  96  directs  that  the 
forms  in  the  Appendix  shall  be  used  so  far  as  applicable,  and 
the  form  relating  to  this  matter  is  form  35.  But  that  form 
merely  gives  an  indication  of  what  the  bishop  has  to  do,  and  is 
not  exactly  applicable  to  the  present  case,  since  it  was  framed 
before  the  passing  of  the  Act  of  1895.  The  reference  in  the 
notice  to  the  Act  of  1878  is  mere  surplusage.  This  declaration 
is  therefore  good  under  clause  (d). 

Even  supposing  that  the  bishop  has  made  a  mistake  in  law, 
it  is  to  be  observed  that  the  Clergy  Discipline  Act  gives  no 
discretion  to  the  bishop  as  to  declaring  the  living  vacant,  and 
this  point  ought  to  be  taken  into  consideration  upon  the 
question  of  costs. 

J,  Pawley  Bate,  for  the  patrons  of  the  living. 

Clayto7iy  in  reply.  It  is  not  open  to  the  bishop  to  give  up 
clause  (e)  and  proceed  upon  clause  (cZ).  Form  35  shews  that  a 
separate  form  is  applicable  where  the  bishop  proceeds  on 
clause  (d). 

But,  apart  from  that  objection,  this  is  not  an  order  for 
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judicial  separation  in  a  divorce  or  matrimonial  cause.  If  the 
bishop's  contention  is  right,  clause  {e)  would  have  been  unneces- 
sary, because  s.  4of  the  Matrimonial  Causes  Act,  1878,  provides 
that  a  separation  order  made  under  that  Act  **  shall  have  the 
force  and  effect  in  all  respects  of  a  decree  of  judicial  separation 
on  the  ground  of  cruelty,"  and  therefore  a  separation  order 
under  that  Act  would  have  fallen  under  clause  (d).  Those 
words  are  even  stronger  than  the  words  in  the  Act  of  1895, 
It  is  said  that  because  the  Act  of  1895  gives  to  a  separation 
order  made  thereunder  while  in  force  the  effect  of  a  decree  of 
judicial  separation,  therefore  it  is  a  decree  of  judicial  separation 
in  a  divorce  or  matrimonial  cause  ;  but,  first,  these  provisions  in 
the  Acts  of  1878  and  1895  meant  that  the  wife  was  to  be  in  a 
position  of  a  feme  sole  as  to  property  and  contracts,  and  were 
not  intended  to  refer  to  the  provisions  of  the  Clergy  Discipline 
Act ;  and,  secondly,  the  application  to  the  magistrate  for  a 
separation  order  was  not  a  divorce  or  matrimonial  cause ;  in 
iact,  it  was  not  a  cause  at  all,  but  a  summary  proceeding.  The 
Legislature  does  not  say  that  the  separation  order  is  to  be  the 
same  thing  as  a  decree  of  judicial  separation,  and  the  two  things- 
are  kept  distinct  in  the  Clergy  Discipline  Act  itself ;  moreover, 
that  Act  is  a  penal  Act  and  must  be  construed  strictly. 

A  somewhat  similar  point  arose  under  the  Bankruptcy  Act, 
1883,  where  the  question  was  whether  an  order  which  was- 
final  and  had  the  same  effect  as  a  final  judgment  could  be 
treated  as  if  it  were  a  final  judgment  under  the  Act  so  as  to- 
enable  a  creditor  to  found  a  bankruptcy  notice  upon  it,  and  it 
was  held  that  the  term  "  final  judgment "  in  the  Bankruptcy 
Act  had  its  strict  and  technical  meaning  :  Ex  parte  Ghinery  (1) ; 
In  re  Binstead.  (2)    Those  cases  apply  by  analogy. 


Cur,  adv.  vuU. 


May  16.  Joyce  J.,  after  stating  the  facts  and  referring  to 
the  several  enactments  above  set  out,  continued  as  follows ; — 
The  separation  order  was  made  against  the  plaintiff  under 
the  Summary  Jurisdiction  (Married  Women)  Act,  not  upon  the 

(1)  (1884)  12  Q.  B.  D.  342.  (2)  [1893]  1  Q.  B.  199. 
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ground  of  conviction  for  an  aggravated  assault,  but  upon  the   JOYCE  J. 
ground  of  persistent  cruelty.     It  should  be  observed  that  1902 
the  Matrimonial  Causes  Act,  1878,  does  not  authorize  a  separa-  Sweet 
tion  order  to  be  made  upon  the  additional  or  alternative  ^ly 
ground  of  persistent  cruelty  which  was  introduced  by  the  Act  (I^ishop). 
of  1895  ;  but  only  upon  the  ground  of  conviction  for  an 
aggravated  assault. 

The  bishop  was  advised  that  by  virtue  of  the  38th  section 
of  the  Interpretation  Act,  1889,  the  reference  in  the  Clergy 
Discipline  Act  of  1892  to  the  Matrimonial  Causes  Act,  1878, 
must  now  be  construed  and  treated  as  a  reference  to  the 
Summary  Jurisdiction  (Married  Women)  Act  of  1895,  so  as  to 
require  the  bishop  for  the  purposes  of  the  Clergy  Discipline 
Act  of  1892  to  treat  the  separation  order  in  the  present  case 
just  as  if  it  had  been  a  separation  order  under  the  Matrimonial 
Causes  Act,  1878 ;  and  accordingly  his  Lordship  has  proceeded 
to  declare  the  preferment  of  the  plaintiff,  that  is  the  vicarage 
of  Cowlinge,  to  be  vacant,  and  hence  the  present  action. 

In  my  opinion  the  view  of  the  law  which  the  bishop  and  his 
advisers  have  adopted  and  acted  upon  cannot  be  maintained. 
Indeed,  it  was  not  very  strongly  supported  before  me  by  the 
counsel  for  the  defendants.  I  cannot  regard  the  provision  in 
the  Act  of  1895,  which  authorizes  the  making  of  a  separation 
order  on  the  ground  of  persistent  cruelty,  to  be  a  re-enactment 
with  modification  of  the  provision  in  s.  4  of  the  Act  of  1878, 
enabling  a  separation  order  to  be  made  upon  the  ground  of 
conviction  for  an  aggravated  assault.  The  main  contention  on 
behalf  of  the  bishop  was  that  the  separation  order  in  the 
present  case  was  an  order  for  judicial  separation  against  a 
clergyman  in  a  divorce  or  matrimonial  cause  within  s.  1, 
sub-s.  1  (d)f  of  the  Clergy  Discipline  Act,  1892. 

Now,  it  is  quite  true  that  by  s.  5  of  the  Summary  Jurisdiction 
Act  of  1895  it  is  enacted  that  the  provision  in  a  separation 
order  under  that  Act  that  the  applicant  shall  be  no  longer 
bound  to  cohabit  with  her  husband  shall,  while  in  force,  have 
the  effect  in  all  respects  of  a  decree  of  judicial  separation  on  the 
ground  of  cruelty ;  still,  it  is  not  an  order  for  judicial  separa- 
tion ;  and,  at  all  events,  such  an  order  by  justices  is  not  in  my 
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JOYCE  J.  opinion  an  order  for  judicial  separation  made  in  a  divorce  or 
1902  matrimonial  cause,  the  jurisdiction  in  respect  of  which  is  now 
Sw^T  vested  in  one  of  the  Divisions  of  the  High  Court.  Indeed,  I  do 
not  think  that  the  proceedings  before  the  justices  under  the 
(Bishop).  Summary  Jurisdiction  Act  of  1895  are  a  cause  at  all.  If  the 
separation  order  here  could  be  correctly  described  as  an  order 
for  judicial  separation  in  a  matrimonial  cause,  a  fortiori  would 
this  have  been  the  case  with  a  separation  order  under  s.  4  of 
the  Matrimonial  Causes  Act,  1878.  But  if  that  had  been  the 
view  of  the  Legislature,  clause  {e)  of  sub-s.  1  of  s.  1  of  the  Act 
of  1892  would  have  been  wholly  unnecessary. 

These  statutory  enactments  which  direct  a  bishop  to  declare 
the  preferment  of  any  clergyman — however  disreputable — to  be 
vacant  must  no  doubt  be  construed  strictly ;  and  under  the 
circumstances  I  find  myself  compelled  to  hold  that  the  declara- 
tion made  by  the  bishop  in  the  present  case  was  not  autho- 
rized and  is  invalid,  and  there  must  be  a  declaration  to  that 
effect,  with  liberty  to  apply  for  an  injunction.  The  order  will 
provide  that  no  proceedings  shall  be  taken  thereunder  for  three 
weeks,  in  order  to  preserve  the  status  quo  in  case  the  bishop 
may  desire  to  appeal. 

With  regard  to  the  costs  of  the  action.  It  appears  to  me  that 
the  Act  required  the  bishop  to  declare  this  preferment  vacant, 
if  he  was  right  in  his  view  of  the  law.  In  my  opinion  it  is 
very  lamentable  if  the  law  is  as  I  have  been  compelled  to 
decide  it  to  be,  and  I  think  that  the  bishop  has  fallen  into  a 
very  pardonable  error,  if  it  be  an  error.  It  seems  to  me  that 
this  is  a  case  in  which  each  party  should  bear  his  own  costs. 

Solicitors  :  Buston,  Clark  d  Busto7i,for  A,  H.  d  A,  Buston, 
Newmarket;  Lee,  Bolton  dt  Lee ;  Cole  d  Jackson,  for  Francis^ 
Francis  d  Collin,  Cambridge, 

H.  B.  H. 
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PEYCE-JONES  V.  WILLIAMS.  Joyce  j. 

[1900    P.  1465.] 

May  28 ; 

Vendor  and  Purchaser — Lease — Title — Outstanding  Legal  Estate  in  Crown —     June  13. 

Condition  limiting  Time  for  sending  in  Requisitions — Waiver  of  Objection   

— Objection  as  to  Hoot  of  Title. 

In  1884  two  leases  were  granted  to  a  company  from  which  the  present 
vendors  derived  title.  In  the  same  year  the  company  went  into  liquidation 
for  the  purposes  of  reconstruction,  and  sold  all  its  assets,  including  the 
leases,  to  a  new  company  of  the  same  name ;  but  there  was  no  formal 
assignment  of  the  leases,  and  the  old  company  was  shortly  afterwards 
dissolved.  In  1901  these  leases  were  sold  by  order  of  the  Court,  subject 
to  conditions  which  limited  the  time  for  sending  in  requisitions  and  objec- 
tions to  title.  After  the  prescribed  period  the  purchaser  objected  that  the 
vendors  had  shewn  no  legal  title  to  the  leases.  The  lessor  had  received 
rent  from  the  new  company  and  its  successors  in  title  from  1884  until  the 
present  time,  and  the  vendors  offered  to  procure  the  consent  of  the  lessor 
to  the  assignment  of  the  leases  to  the  purchaser ; — 

Held,  that  the  purchaser  was  precluded  by  the  conditions  from  insisting 
upon  his  objection  as  to  the  outstanding  legal  estate  (which  had  become 
vested  in  the  Crown  as  bona  vacantia),  inasmuch  as  the  objection  related, 
not  to  the  root  of  the  title,  but  to  the  subsequent  devolution  thereof. 

Certain  leasehold  property,  consisting  of  a  mineral  estate 
known  as  the  Van  Lead  Mines,"  together  with  the  manager's 
house  and  a  number  of  workmen's  cottages,  was  by  order  of 
the  Court  put  up  for  sale  by  auction  in  three  lots,  lot  1  com- 
prising the  mine,  lot  2  the  cottages,  and  lot  3  the  manager's 
house.  The  property  was  not  sold  at  the  auction,  but  on 
September  30,  1901,  a  conditional  contract  was  entered  into 
for  the  sale  of  the  property  to  John  Henry  Koscoe  at  the  price 
of  3100Z.,  and  he  paid  a  deposit  of  310Z.  to  the  vendors.  By 
this  contract  the  property  was  to  be  sold  subject  to  the  par- 
ticulars and  conditions  of  sale  so  far  as  the  same  were  applicable 
to  a  sale  by  private  contract.  This  contract  was  approved 
by  the  Court  on  October  9,  1901.  The  present  litigation  had 
reference  to  certain  objections  to  the  title  of  lots  2  and  3. 

The  history  of  the  property  was  as  follows :  The  whole  of 
the  property  was  originally  held  by  a  company  registered  in 
1869  under  the  name  of  the  Van  Mining  Company,  Limited, 
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JOYCE  J.  under  leases  from  Lady  Londonderry.    The  mine  was  held 
1902      under  a  lease  dated  March  10,  1882 ;  but  in  1894  this  lease 
Pryce-Jones  was  surrendered  and  a  new  lease  was  granted  to  the  present 

Williams    vendors,  and  no  question  arose  as  to  this.    The  cottages  and 

  the  manager's  residence  were  respectively  held  under  two 

leases  dated  April  23,  1884,  the  former  for  a  term  of  sixty 
years  from  Lady  Day,  1876,  at  a  ground  rent  of  9Z.  per  annum ; 
the  latter  for  a  hke  term  of  sixty  years  from  Lady  Day,  1874, 
at  a  ground  rent  of  61.  per  annum,  and  they  were  so  described 
in  the  particulars  of  sale.  In  August,  1884,  the  Van  Mining 
Company  went  into  liquidation  for  the  purpose  of  reconstruc- 
tion, and  a  new  company  of  the  same  name  was  formed  and 
took  over  the  whole  of  the  assets  of  the  old  company,  but  no 
formal  assignment  of  the  leases  was  ever  made.  The  old  com- 
pany was  dissolved  shortly  after  the  sale  of  its  undertaking. 
In  1891  the  second  Van  Mining  Company  also  went  into 
liquidation  for  the  purposes  of  reconstruction,  and  a  new  com- 
pany of  the  same  name  was  formed  and  took  over  the  assets 
of  the  second  company,  and  again  there  was  no  formal  assign- 
ment. In  1892  the  third  Van  Mining  Company  went  into 
liquidation,  and  the  liquidator  sold  the  property  now  in 
question  to  the  present  plaintiffs  (who  had  entered  into  a 
partnership  to  work  the  mine),  and  a  formal  assignment  from 
the  company  and  its  liquidator,  dated  July  4,  1892,  was  duly 
executed.  In  1900  this  action  was  commenced  for  a  dissolu- 
tion of  the  partnership,  and  by  the  judgment  in  the  action, 
dated  January  19,  1901,  the  partnership  was  dissolved  and  the 
property  was  directed  to  be  sold. 

Clause  6  of  the  conditions  of  sale  provided  for  the  delivery 
of  the  abstract  within  a  certain  time  after  the  approval  of  the 
contract  by  the  Court,  and  it  concluded  as  follows  :  "  And  each 
purchaser  is  within  fourteen  days  after  the  actual  delivery  of 
the  abstract  to  deliver  at  the  office  of  Edward  Powell,  solicitor, 
at  Newtown,  in  the  county  of  Montgomery,  a  statement  in 
writing  of  his  objections  and  requisitions  (if  any)  to  and  on  the 
title  as  deduced  by  such  abstract,  and  upon  the  expiration  of 
such  last-mentioned  time,  and  in  this  respect  time  is  to  be 
deemed  of  the  essence  of  the  contract,  the  title  is  to  be  con- 
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sidered  as  approved  of  and  accepted  by  such  purchaser,  subject   JOYCE  J. 
only  to  such  objections  and  requisitions,  if  any."  1902 

Clause  17  provided  as  follows  :  "  Each  purchaser  shall  pryce- Jones 
assume  that  all  the  proceedings  in  the  winding-up  of  the  Yan  .^yj^lJams 

Mining  Company,  Limited,  registered  in  1869,  and  in  the   

winding-up  of  the  Van  Mining  Company,  Limited,  registered 
in  1884,  and  in  the  winding-up  of  the  Van  Mining  Company, 
Limited,  registered  in  1891,  were  perfectly  regular,  and  shall 
not  make  any  objection  or  requisition  in  respect  of  such  respec- 
tive windings-up,  or  require  any  evidence  in  relation  thereto  or 
in  respect  thereof." 

The  abstract  of  title  was  delivered  on  October  21,  1901.  No 
objections  or  requisitions  were  delivered  by  the  purchaser  within 
the  time  prescribed  by  the  conditions  of  sale ;  but  on  Novem- 
ber 9,  1901,  the  purchaser  delivered  certain  requisitions  whereby 
he  asked  that  the  assignments  of  the  leases  of  the  cottages  and 
manager's  residence  to  the  companies  of  1884  and  1891  should 
be  abstracted  and  produced.  It  was  ultimately  elicited  from 
the  vendors  that  no  such  assignments  had  ever  been  executed ; 
and  the  purchaser  then  objected  that  no  legal  title  had  been 
shewn  to  these  premises.  The  replies  to  these  requisitions 
were  given  without  prejudice  to  the  purchaser's  time  for 
sending  in  requisitions  having  expired.  On  December  16,  1901, 
the  vendors  took  out  a  summons  in  this  action  asking  that  the 
purchaser  might  be  ordered  to  pay  the  balance  of  the  purchase- 
money  into  court  to  the  credit  of  the  action,  and  that  he  might 
thereupon  be  let  into  possession,  and  that  all  proper  directions 
for  the  conveyance  of  the  premises  to  him  might  be  given. 

On  March  19,  1902,  the  purchaser  took  out  a  summons  for 
rescission  of  the  contract  and  a  return  of  the  deposit. 

The  vendors'  summons  was  heard  first. 

B.  J".  Parker,  for  the  vendors.  The  requisitions  have  been 
delivered  out  of  time,  and  the  title  must  be  deemed  to  be 
accepted.  There  being  no  formal  assignment  by  the  company 
of  1869  to  the  company  of  1884,  the  legal  estate  did  not  pass  to 
the  latter  company.  There  was  again  no  assignment  by  the 
company  of  1884  to  the  company  of  1891 ;  but  that  is  not 
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JOYCE  J.  material,  since  the  company  of  1884  never  had  the  legal  estate 
1902      to  convey.    Objection  is  taken  as  to  this  outstanding  legal 
Pbyce- Jones  estate.    Either  the  legal  estate  is  vested  in  the  Crown  as  bona 
Wii^LiAMs    vacantia  or  it  has  reverted  to  the  lessor.    If  the  legal  estate  is 

  in  the  Crown  the  purchaser  is  in  no  danger.    It  is  true  that 

there  is  no  jurisdiction  to  enforce  a  trust  against  the  Crown ; 
but  the  Court  has  always  dealt  with  the  beneficial  interest 
apart  from  the  interest  of  the  Crown,  and  the  Crown  has 
always  recognised  equitable  interests :  Hodge  v.  A  ttorney- 
General  (1)  ;  Attorney-General  for  Trinidad  and  Tobago  v. 
Bourne.  (2) 

If  the  legal  estate  is  in  the  lessor  the  purchaser  is  equally 
in  no  danger,  since  the  lessor,  by  having  received  rent  from 
the  first  company's  successors  ever  since  1884,  is  estopped 
from  impeaching  the  vendors'  title ;  but  assuming  that  the 
receipt  of  rent  alone  would  not  be  sufficient  to  create  an 
estoppel,  the  vendors  are  willing  to  obtain  the  consent  of  the 
lessor  to  the  assignment  of  these  leases  to  the  purchaser. 
As  regards  strangers,  the  Statute  of  Limitations  is  an  answer. 
This  is  a  merely  technical  objection,  and  is  covered  by  the 
condition  as  to  time. 

Dunham,  for  the  purchaser.  The  vendors  have  made  no  title 
to  that  which  they  have  agreed  to  sell.  They  agree  to  sell  two 
valuable  leaseholds,  not  an  equitable  interest.  No  perfect 
abstract  has  ever  been  delivered.  The  abstract  purports  to  be 
an  abstract  of  leaseholds  and  the  leases  are  abstracted  without 
the  assignments,  and  after  repeated  requisitions  the  vendors 
admit  that  there  are  no  assignments.  Condition  6  does  not 
apply  to  a  vendor  who  has  no  title  having  regard  to  what  he 
has  contracted  to  sell :  Want  v.  Stallibrass  (3) ;  In  re  Tanqueray- 
Willaume  and  Landau.  (4)  It  is  not  for  the  purchaser  to  say 
where  the  legal  estate  is.  Suppose  it  were  necessary  to  enforce 
the  lessor's  covenants  the  purchaser  could  not  do  so,  because 
there  is  no  privity  of  contract  and  no  privity  of  estate.  No 
case  can  be  found  in  which  the  Court  has  forced  an  equitable 


(1)  (1839)  3  Y.  &  C.  Ex.  342 ;  51        (2)  [1895]  A.  C.  83. 
R.  R.  380.  (3)  (1873)  L.  R.  8  Ex.  175. 

(4)  (1882)  20  Ch.  D.  465. 
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title  on  a  purchaser  where  he  has  contracted  to  buy  a  legal   JOYCE  j. 


Joyce  J.  said  that  he  would  take  time  to  consider  his 
judgment  upon  this  summons,  and  postponed  the  hearing  of 
the  second  summons  until  after  he  had  given  judgment. 

June  13.  Joyce  J.,  after  stating  the  facts  relating  to  the 
several  mining  companies,  and  referring  to  clauses  6  and  17  of 
the  conditions  of  sale,  and  observing  that  there  were  no  special 
conditions  with  respect  to  lots  2  and  3,  continued  as  follows  : — 
Upon  the  formation  of  the  second  company  in  1884,  although 
the  property  of  the  old  company  had  been  sold  to  the  new, 
there  had  been  no  actual  assignment  of  the  two  leases  com- 
prised in  lots  2  and  3,  and  consequently  the  present  vendors 
had  really  only  an  equitable  interest  in  these  leases,  the  legal 
estate  being  outstanding,  and  I  have  no  doubt  outstanding 
in  the  Crown.  The  property  not  having  been  purchased 
at  the  auction,  Mr.  Roscoe  subsequently  purchased  it  subject 
to  the  particulars  and  conditions  of  sale,  so  far  as  the 
same  were  applicable  to  a  sale  by  private  contract.  An 
abstract  of  title  was  delivered,  and  what  it  shewed  was 
that  the  vendors  had  only  an  equitable  title,  and  that  the  legal 
estate  was  outstanding.  Then  requisitions  were  delivered,  but 
not  in  time.  They  were  delivered  beyond  the  period  expressly 
limited  by  clause  6  of  the  conditions  of  sale.  The  other  clause 
to  which  I  referred  (clause  17)  is  not  material  to  the  present 
case,  except  as  shewing  that  there  had  been  three  companies 
incorporated,  and  that  those  three  companies  had  been 
wound  up. 

With  reference  to  the  abstract  of  title  that  was  delivered,  I 
do  not  think  it  was  very  seriously  contended  before  me  that 
that  abstract  was  imperfect ;  indeed,  it  appears  to  me  to  have 
been  the  most  perfect  abstract  the  vendors  could  furnish  at  the 
time  of  its  delivery;  and,  that  being  so,  the  abstract  is  not 
imperfect  or  insufficient  because  it  shews  a  defective  title,  or 


title. 


1902 


FarheVy  in  reply,  referred  to  Walsh  v.  Lonsdale,  (1) 


Pryce-Jones 

V. 

AVlLLl/V3l!}. 


Vol.  IL  1902. 


(1)  (1882)  21  Ch.  D.  9. 
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JOYCE  J.  even  no  title  at  all.    Now,  the  requisitions  that  were  made 
1902      with  reference  to  the  legal  estate  in  those  two  leases  were  not 
Peyce- Jones  as  to  the  root  of  title,  but  as  to  the  subsequent  devolution.  I 
Williams,   come  to  the  conclusion  that  those  requisitions  cannot  be 
  insisted  upon,  the  vendors  standing,  as  they  do,  upon  con- 
dition 6,  which  stipulates  that  the  requisitions  must  be  made 
within  a  limited  time.    On  consideration  I  see  no  reason  why, 
in  this  case,  the  purchaser  is  not  bound  by  the  fact  that  his 
requisitions  were  not  sent  in  in  time.    The  purchaser  will 
obtain  possession  of  the  property,  and  he  will  get  a  perfectly 
good  equitable  title,  and  he  cannot  be  disturbed ;  and  he  will, 
no  doubt,  obtain  the  legal  estate  upon  application  to  the 
proper  quarter  and  upon  payment  of  certain  recognised  fees, 
although  I  admit  that  the  Crown  could  not  be  compelled  to 
assign  the  legal  estate. 

In  that  state  of  things,  an  order  must  be  made  on  the 
vendors'  summons.  I  do  not  think  that  this  is  a  case  for 
costs.  I  think  the  persons  who  prepared  these  conditions  of 
sale  ought  to  have  known,  if  they  did  not  know,  the  particular 
circumstances  of  the  case,  and  ought  to  have  provided  for 
them  by  a  special  condition.  Therefore,  the  vendors  will  have 
no  costs.  It  follows  from  what  I  have  said  that  the  purchaser's 
summons  must  be  dismissed  ;  but  it  will  be  dismissed  without 
costs.  The  order  must  be  made  upon  the  vendors  undertaking" 
(as  they  offer)  to  procure  the  consent  in  writing  of  the  lessor  to* 
the  assignment  to  the  purchaser  of  the  property  comprised  in 
these  leases  for  the  residue  of  the  term. 

Solicitors :  BusJc,  Mellor  d  NorriSj  for  E.  Powell,  Newtown  ; 
Vallance,  Birkbeck  d  Barnard, 

H.  B.  H. 
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SAVILL  BKOTHEES,  LIMITED  v.  BETHELL.  c^- 

'''''^  bug™ 

Heal  Estate — Conveyance — Grant — Common  Law  Assurance — Statute  of  Uses 

(27  ffen.  8,  c.  10),  s.  1— Exception— Uncertainty—Election— Limitation  ^P^^^ 
of  Estate  of  Freehold  to  commence  in  fuiuro — Validity.  C.  A. 

1902 

A  freehold  estate  was  conveyed  by  a  vendor  unto  and  to  the  use  of  the  Mai^  8,  9,.  15v 

purchaser  in  fee  simple,  "  except  and  reserving  unto  the  vendor  a  piece  of   • 

land  not  less  than  forty  feet  in  width  commencing  at  the  point  A  marked 
on  the  plan  "  to  the  conveyance  "  and  terminating  at  the  nearest  road  to 
be  made  by  the  purchaser  or  his  assignee  on  the  estate  so  as  to  give  access 
to  such  road  from  "  other  lands  of  the  vendor.  The  exact  position  of  the 
piece  of  land  so  excepted  was  not  in  any  way  defined  either  by  boundaries- 
or  colour  so  as  to  distinguish  it  from  the  rest  of  the  land  described  in  the 
conveyance  and  plan.  Subsequently  the  purchaser  (who  had  bought  the 
estate  for  building  purposes)  prepared  a  road  plan  shewing  a  strip  of  land 
forty  feet  in  width  as  the  site  for  a  road  extending  from  the  point  A  on 
the  plan  to  the  conveyance  to  an  intended  road,  also  shewn  on  the  road 
plan  and  afterwards  completed,  and  which  was  the  *'  nearest  road  "  to  the 
point  A.  This  was  said  to  operate  as  an  election  by  the  purchaser  defining 
the  "  forty  feet  "  piece  and  so  making  the  uncertain  exception  certain  : — 

Held,  that  the  "  forty  feet "  piece  so  said  to  have  been  defined  had  not 
been  effectually  excepted  from  the  conveyance,  (1.)  because  the  conveyance 
operated  at  common  law  and  not  under  the  Statute  of  Uses,  so  that  the 
exception,  being  in  the  nature  of  a  limitation  of  an  estate  of  freehold  tO' 
commence  in  future,  was  bad ;  and  (2.)  because,  even  if  the  conveyance 
could  be  held  to  operate  under  the  Statute  of  Uses,  the  exception  was  bad 
as  infringing  the  rule  against  perpetuities,  since  any  election  necessary 
to  give  effect  to  the  exception  might  not  be  made,  according  to  the  terms 
of  the  conveyance,  until  after  the  "  nearest  road  "  had  been  made  by  the 
purchaser  or  his  assignee,  an  event  not  necessarily  occurring  within  the 
period  prescribed  by  the  rule. 

Where  there  is  a  grant  by  deed  with  an  exception  out  of  it,  the  exception 
is  to  be  taken  as  inserted  for  the  benefit  of  the  grantor  and  to  be  construed 
in  favour  of  the  grantee. 

Whether  an  uncertainty  in  a  grant  or  exception  can  be  made  good  by 
election,  quxre. 

Decision  of  Buckley  J.  affirmed. 

Peioe  to  a  conveyance  of  March  23,  1896,  hereinafter  men- 
tioned, certain  lands  situate  both  on  the  east  and  the  west  sides 
of  the  Tottenham  and  Forest  Gate  Eailway  were  vested  in  the 
trustees  of  one  Charles  Bartholomew,  who  had  contracted  with 
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one  William  Lyon  to  sell  to  him  part  of  the  land  on  the  west 
side  of  the  railway.  Subsequently  to  that  contract  Lyon 
entered  into  two  other  contracts,  one  for  the  sale  by  him  of  one 
portion  of  the  land  he  had  so  agreed  to  purchase  to  one  William 
Onslow  Times,  and  the  other  for  the  sale  of  another  portion  to 
the  plaintiffs,  Savill  Brothers,  Limited,  brewers. 

By  the  conveyance  of  March  23,  1896,  which  was  made 
between  the  Bartholomew  trustees  (therein  called  "  the 
vendors  ")  of  the  first  part,  William  Lyon  of  the  second  part, 
and  William  Onslow  Times  of  the  third  part,  after  recitals  of 
the  three  contracts,  the  vendors,  by  the  direction  of  Lyon,  con- 
veyed to  Times  the  property  comprised  in  the  latter's  contract 
by  the  following  description  :  "  All  and  singular  the  lands  and 
hereditaments  with  the  dimensions  and  abuttals  thereof  more 
particularly  described  in  the  first  schedule  hereto  and  the  plan 
annexed  hereto,  together  with  the  rights  of  way  in  the  said  first 
schedule  and  with  the  exceptions  and  reservations  therein  set 
forth,"  to  hold  the  same  unto  and  to  the  use  of  W.  0.  Times 
in  fee  simple.  And  Times  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  to  the  intent  to  bind  not  only  him- 
self personally,  but  also  all  persons  claiming  title  under  him  to 
the  hereditaments  thereto  conveyed  or  any  part  thereof,  and  to 
bind  such  hereditaments  into  whosesoever  hands  the  same  should 
come,  thereby  covenanted  with  Lyon,  his  executors,  adminis- 
trators, and  assigns,  and  the  owner  for  the  time  being  of  the 
adjoining  hereditaments  coloured  pink  on  the  said  plan  (being 
the  land  which  Lyon  had  agreed  to  sell  to  the  plaintiffs), 
that  the  trade  of  an  innkeeper,  victualler,  or  seller  of  wines, 
spirits  or  beer,  to  be  consumed  either  on  or  off  the  premises, 
or  a  club  where  such  liquors  were  consumed,  should  not  be 
carried  on  upon  any  part  of  the  said  hereditaments  thereby 
conveyed. 

The  first  schedule  to  the  conveyance  was,  so  far  as  is  material, 
in  the  following  terms  :  "  All  that  piece  or  parcel  of  land 
coloured  blue  in  the  plan  drawn  hereon  containing  thirty-seven 
acres  or  thereabouts  situate  in  the  parishes  of  Little  Ilford  and 
East  Ham  in  the  county  of  Essex,  being  part  of  a  larger  piece 
of  land  agreed  to  be  sold  by  the  vendors  to  the  said  William 
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Lyon,  which  said  larger  piece  of  land  contains  in  the  whole 
sixty-seven  acres  or  thereabouts,  more  or  less,  save  and  except 
and  reserving  unto  the  vendors  a  piece  of  land  not  less  than 
forty  feet  in  width  commencing  at  the  level  crossing  over  the 
railway  at  the  point  marked  *  A  '  on  the  said  plan  and  termi- 
nating at  the  nearest  road  to  be  made  by  the  purchaser  or  his 
assignee  on  the  estate  so  as  to  give  access  to  such  road  from 
the  lands  of  the  vendors  lying  on  the  east  side  of  the  Tottenham 
and  Forest  Gate  Kail  way  curve  shewn  on  the  said  plan."  The 
schedule  also  contained  reservations  to  the  vendors  and  Lyon 
of  rights  of  way  over  all  roads  then  existing  or  which  might  be 
made  by  Times,  or  those  claiming  under  him,  on  any  of  the 
lands  conveyed,  together  with  a  right  of  way  for  Times,  and 
those  claiming  under  him,  over  roads  which  might  be  made  by 
the  vendors,  or  those  claiming  under  them,  on  their  lands  lying 
on  the  east  side  of  the  Tottenham  and  Forest  Gate  Eailway 
curve,  and  which  could  be  approached  by  means  of  the  level 
crossing  shewn  on  the  plan,  and  over  such  level  crossing. 

The  land  described  in  the  schedule  as  "  a  piece  of  land  not 
less  than  forty  feet  in  width,"  was  not  identified  or  distinguished 
in  any  way  on  the  plan  by  boundaries  or  by  a  separate  colour, 
but  was  simply  coloured  blue  with  the  rest  of  the  thirty-seven 
acres. 

By  an  indenture  dated  March  26,  1896,  Lyon  conveyed  to 
the  plaintiffs,  Savill  Brothers,  Limited,  in  fee  simple,  the  piece 
of  land  coloured  pink  on  the  plan  referred  to  in  the  conveyance 
of  March  23,  with  the  benefit  of  Times'  covenant  contained  in 
the  conveyance  of  March  23  restrictive  of  the  user  of  the  here- 
ditaments coloured  blue  on  the  plan  to  that  conveyance,  and 
the  right,  at  the  cost  of  Savill  Brothers,  Limited,  to  enforce 
the  performance  or  observance  of  the  same  covenant. 

On  the  piece  of  land  so  conveyed  to  them  the  plaintiffs, 
Savill  Brothers,  Limited,  built  an  off-Hcensed  pubHc-house 
called  the  "  Browning  Arms." 

The  property  comprised  in  the  conveyance  of  March  23, 
1896,  was  bought  by  Times  for  building  purposes,  and  shortly 
afterwards  he  commenced  laying  out  roads  upon  it  in  accord- 
ance with  a  road  plan  prepared  by  him.    Upon  this  plan  there 
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was  marked  out  a  strip  of  land  (being  part  of  the  land  coloured 
blue  on  the  plan  to  the  conveyance  of  March  23,  1896)  as  the 
site  of  an  intended  road  forty  feet  wide  commencing  from  the 
level  crossing  at  the  point  A  mentioned  in  the  schedule  to  the 
conveyance,  and  terminating  at  an  intended  crescent  road  also 
marked  out  on  the  same  road  plan,  and  afterwards  called 
"  Shakespeare  Crescent,"  running  nearly  parallel  with  the  rail- 
way curve  at  a  distance  of  about  150  feet  therefrom.  The 
plan  shewed  that  this  crescent  road  was,  with  the  exception 
of  the  forty-feet  road,  the  "nearest  road"  to  the  point  A.  It 
was  not  proved  that  Times'  plau,  or  any  other  road  plan,  or 
any  building  plan  purporting  to  fix  the  position  of  the  forty 
feet "  piece  referred  to  in  the  conveyance  of  March  23,  1896, 
was  in  existence  at  the  date  of  that  conveyance,  and,  so  far  as 
appeared.  Times  was  under  no  obligation  to  construct  any  of 
the  roads.  The  road  on  the  "  forty  feet "  strip  between  A  and 
the  crescent  road  was  commenced  by  Times  in  1897  at  the 
end  of  the  strip  next  the  crescent  road ;  but  afterwards,  in 
the  same  year,  the  work,  which  had  been  carried  but  a  short 
distance  from  its  starting-point,  was  discontinued  and  never 
completed,  no  road  to  the  railway  level  crossing  being  required, 
in  consequence  of  the  railway  company  having  bought  up  the 
land  on  the  other  or  east  side  of  the  level  crossing.  The  other 
roads  on  the  road  plan,  including  the  road  afterwards  called 
"  Shakespeare  Crescent,"  were  all  completed  by  Times  by 
December  3,  1897. 

In  1898  the  defendant  Alfred  Bethell,  who  had  at  the  time 
notice  of  the  conveyance  of  March  23,  1896,  and  of  the  cove- 
nant therein  contained,  purported  to  purchase  from  the 
Bartholomew  trustees  the  "  forty  feet "  strip,  and  on  part  of 
it  he  proposed  to  erect  a  public-house.  Whereupon  the  plain- 
tiffs, Savill  Brothers,  Limited,  and  W.  0.  Times,  commenced 
this  action  against  him,  contending  that  the  "forty  feet "  strip 
was  included  in  the  conveyance  to  Times  of  March  23,  1896, 
and  claiming  an  injunction  to  restrain  the  defendant  from 
using  the  strip  in  breach  of  the  covenant  contained  in  that* 
conveyance,  and  a  declaration  that  the  whole  of  the  land 
described  in  that  conveyance  as  "  coloured  blue  "  on  the  plan 
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therein  referred  to  passed  by  the  same  conveyance  'and  became 
Tested  in  the  plaintiff  Times  for  an  estate  in  fee  simple. 

This  was  the  trial  of  the  action.  The  action  came  on  for 
hearing  before  Buckley  J.  on  April  23,  1901. 

G.  I.  F.  C. 

Neville  J  K.C.,  and  H.  M.  Humphry,  for  the  plaintiffs.  The 
■covenant  not  to  build  a  public-house  runs  v^ith  this  land  which 
passed  by  the  conveyance,  and  the  defendant  is  bound  by  it. 
It  was  never  intended  that  the  strip  should  be  free  from  the 
covenant.  But  the  excepted  strip  does  not  belong  to  the 
defendant.  The  exception  is  invalid  altogether.  It  is  not  a 
reservation,  but  an  exception,  and  it  is  void  for  uncertainty. 
It  is  impossible  to  shew  what  part  is  excepted :  Sheppard's 
Touchstone,  7th  ed.  p.  78.  It  is  also  void  under  the  rule  against 
perpetuities.  Therefore  the  exception  fails,  and  the  whole 
estate  passed  to  Times :  Pearce  v.  Watts  (1) ;  Cooper  v. 
.Stuart  (2) ;  London  and  South  Western  By.  Co.  v.  Goinm.  (3) 

H.  Terrell,  K.C.,  and  J.  W.  Manyiing,  for  the  defendant. 
The  defendant  does  not  take  this  piece  of  land  under  the  con- 
veyance ;  it  was  expressly  excepted  from  it,  and  it  is  not  affected 
by  the  covenant.  The  exception  is  not  void  ;  the  uncertainty 
has  been  cured  by  the  subsequent  acts  of  the  vendors ;  they 
have  completed  the  estate  and  laid  down  the  roads,  so  that  the 
boundaries  of  the  excepted  land  are  now  fixed.  An  uncertain 
exception  can  in  this  way  be  made  good  under  the  maxim  "  Id 
•certum  est  quod  certum  reddi  potest  "  :  Fry  on  Specific  Perform- 
ance, 3rd  ed.  p.  157.  That  refers  to  uncertainties  in  contracts, 
hut  the  same  principle  apphes  to  conveyances :  No.  101  (1561) 
Moore's  Keports,  31.  Uncertainty  at  the  date  of  the  grant  may 
be  made  certain  by  subsequent  election :  Yiner's  Abridgment, 
tit.  **  Grants,"  vol.  xiv.  p.  49 ;  Bacon's  Abridgment,  7th  ed.  tit. 

Grants,"  vol.  iv.  p.  81 ;  2  Coke,  36,  37 ;  Sir  W.  Hungerford's 
Case  (4) ;  Sir  Thomas  Lee's  Case  (5) ;  Doe  v.  Wilson.  (6)  The 
exception  is  good  as  a  shifting  use  to  arise  when  the  roads  are 
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(1)  (1875)  L.  K.  20  Eq.  492. 

(2)  (1889)  14  App.  Cds.  286,  289. 

(3)  (1882)  20  Ch.  D.  562. 


(4)  (1585)  1  Leon.  30. 

(5)  (1578)  1  Leon.  268. 

(6)  (1855)  10  Moo.  P.  C.  502. 


528 


CHANCEKY  DIVISION. 


[1902} 


0.  A. 

1902 

Savill 
Brothers, 
Limited 

V. 

Bethell. 


made  by  the  purchaser  in  the  same  way  as  the  exception  in 
Cooper  V.  Stuart  (1)  was  supported  as  a  defeasance.  It  is 
immaterial  that  the  motive  of  the  exception  was  to  reserve  a 
right  of  way,  not  a  right  of  building ;  it  was  clearly  intended 
to  reserve  the  legal  estate. 

But  we  contend  that  the  whole  estate  did  not  pass  under 
the  conveyance.  If  this  strip  of  land  was  excepted,  the  whole 
did  not  pass ;  and  if  the  exception  is  void  for  uncertainty,  the 
grant  is  also  uncertain  and  void.  The  statement  to  the 
contrary  in  Pearce  v.  Watts  (2)  is  only  a  dictum;  it  is  not 
supported  by  authority,  and  is  inconsistent  with  Cooper  v. 
Stuart,  (1)  The  defendants  have  acquiesced  in  our  using  this 
strip  in  this  way,  and  cannot  complain  now :  Sayers  v. 
Collyer.  (3) 

Neville,  K.C.,  in  reply.  This  is  an  exception:  Sheppard's 
Touchstone,  7th  ed.  p.  79.  It  is  not  a  shifting  use,  for  it  is  not 
under  the  Statute  of  Uses.  Authorities  on  leases  do  not  apply, 
for  there  is  no  difficulty  in  granting  a  lease  to  commence  at  a 
future  time,  and  an  estate  of  freehold  cannot  be  granted  to 
commence  at  a  future  time,  except  after  the  determination  of 
a  precedent  estate  :  Challis  on  Eeal  Property,  2nd  ed.  pp.  92,  93. 
In  order  to  make  a  grant  valid  the  election  must  take  place 
within  the  lifetime  of  the  contracting  parties,  and  there  is  no 
such  limit  here :  Bacon's  Abridgment,  7th  ed.  tit.  "  Grants,"^ 
vol.  iv.  p.  81. 

Buckley  J.  stated  the  facts,  and  continued : — One  thing  is 
obvious,  namely,  that  the  intention  of  the  parties  to  the  deed  of 
March  23,  1896,  was  to  reserve  a  piece  of  land  for  the  purpose 
of  access,  and  not  for  the  purpose  of  building  anything  upon 
it ;  and  it  was  never  intended  that  anything  that  was  reserved 
should  become  the  site  of  a  public-house,  or  should  not  be 
governed  by  the  covenant  as  to  the  trade  of  an  innkeeper. 
It  does  not  follow,  of  course,  having  regard  to  what  has  taken 
place,  that  they  have  achieved  their  intention.  The  question 
which  I  have  to  determine  is,  What  are  the  legal  rights  of  the 
parties  ? 

(1)  14  App.  Cas.  286,  289.  (2)  L.  E.  20  Eq.  492. 

(3)  (1884)  28  Ch.  D.  103. 
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The  question  wholly  turns  on  this  in  my  view.  The  deed 
of  March  23,  1896,  recites  the  covenant  not  to  carry  on  this 
trade  upon  any  part  of  the  "  hereditaments  intended  to  be 
hereby  conveyed";  and  the  covenant  is  that  the  trade  shall 
not  be  carried  on  upon  any  part  of  the  said  hereditaments 
hereby  conveyed."  The  question,  therefore,  is  whether  there 
is  excepted  from  the  deed,  so  that  it  is  not  thereby  conveyed, 
the  piece  of  land  upon  which  Bethell  is  now  erecting  a 
public-house. 

It  is  said  that  in  this  case  the  exception  is  void  upon  two 
grounds.  First,  that  it  is  uncertain  because  one  cannot  tell 
what  is  excepted ;  and,  secondly,  that  it  infringes  the  rule  as  to 
perpetuities.  Let  me  point  out  in  what  respects  the  exception 
is  uncertain.  In  the  first  place,  that  which  is  excepted  is  a 
thing  of  no  definite  width ;  it  is  a  piece  of  land  not  less  than 
forty  feet  in  width.  Secondly,  it  is  a  piece  of  land  of  no 
definite  length  ;  its  length  depends  upon  something  to  happen 
in  the  future,  namely,  the  distance  at  which  Times,  or  his 
assignees,  shall  make  the  nearest  road.  If  he  made  his  nearest 
road  40  feet  off,  the  excepted  piece  would  be  40,  or  something 
exceeding  40  feet  in  width  by  40  feet  in  length;  if  it  was 
120  feet  off  it  would  be  40  feet  by  120  feet,  and  so  on  according 
to  any  other  distance  one  might  take.  If,  on  the  other  hand, 
Times  made  his  nearest  road  along  the  railway,  or  extended 
his  nearest  road  so  that  it  finished  at  the  railway,  the  piece  of 
land  would  be  of  no  size  at  all,  so  that,  except  with  reference 
to  future  events,  I  do  not  find  a  piece  of  land  indicated  either 
by  length  or  by  breadth.  Further,  it  appears  to  me  that  even 
if  the  length  and  breadth  were  ascertained  its  situation  is 
necessarily  indeterminate.  Supposing  that  Times  laid  out  his 
road  nearest  to  the  point  A  in  a  crescent  whose  centre  was  at 
A,  then  the  road  might  lie  along  any  one  of  the  radii  of  that 
circle.  So  that  neither  in  length  nor  in  breadth  nor  in 
situation  is  the  piece  of  land  definitely  fixed. 

That  being  so,  it  has  been  argued  on  the  part  of  the  defend- 
ant that  there  may  be  a  grant  of  something  uncertain  at  its 
date,  which  can  be  rendered  certain  by  a  subsequent  election. 
Authorities  have  been  referred  to,  which  I  agree  are  difficult 
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to  deal  with,  which  seem  to  point  to  the  possibiHty  of  such  a 
state  of  things ;  but  looking  at  all  of  those  cases  as  summed 
up  in  Sheppard's  Touchstone,  7th  ed. — and  they  are  all  old 
cases — I  find  what  is  ultimately  stated  there  at  p.  79  is  this : 
"  If  the  exception  be  set  down  uncertainly,  as  if  one  grant  a 
house,  excepting  one  chamber ;  or  grant  a  manor,  excepting  one 
acre ;  but  doth  not  set  forth  which  chamber,  or  which  acre  it 
shall  be,  these  exceptions  are  void  " — that  is  for  uncertainty. 
Then  follows  this  :  "  Hov/ever,  query,  for  there  are  authorities 
to  the  contrary,  namely,  that  the  exception  may  be  available  by 
election." 

In  that  state  of  the  law  I  think  I  am  entitled  to  guide 
myself  by  some  more  recent  authorities,  and  in  the  first  place 
I  will  refer  to  a  passage  in  Lord  Watson's  judgment  in  the 
case  of  Cooper  v.  Stuart  (1),  where,  delivering  the  judgment  of 
the  Privy  Council,  his  Lordship  said  this  :  "  An  exception  is 
that  by  which  the  grantor  excludes  some  part  of  that  which  he 
has  already  given,  in  order  that  it  may  not  pass  by  the  grant, 
but  may  be  taken  out  of  it  and  remain  with  himself.  A  valid 
exception  operates  immediately,  and  the  subject  of  it  does  not 
pass  to  the  grantee."  I  cannot  read  that  sentence  as  con- 
sistent with  the  view  that  there  can  be  an  exception  which 
does  not  operate  immediately,  because  until  a  subsequent  event 
you  cannot  ascertain  either  the  dimensions  or  the  situation  of 
the  thing  excepted.  In  other  words,  I  read  that  as  not  being 
consistent  with  the  view  of  the  law  that  it  may  by  subsequent 
election  be  determined  what  is  properly  the  subject  of  an 
exception. 

Then,  secondly,  I  refer  to  what  I  agree  is  but  a  dictum ;  but 
it  is  a  dictum  of  a  very  great  judge,  namely,  Sir  G.  Jessel  in 
the  case  of  Pearce  v.  Watts.  (2)  The  case  which  the  Master 
of  the  Eolls  had  to  deal  with  was  this ;  the  matter  lay  in 
contract,  and  an  action  was  brought  for  specific  performance 
of  the  contract,  and  the  contract  was  one  under  which  the 
vendor  reserved  the  necessary  land  for  making  a  railway 
through  the  estate  to  Prince  Town.  The  actual  decision  was 
that  that  reservation  was  so  uncertain  that  specific  performance 
(1)  14  App.  Cas.  289.  (2)  L.  R.  20  Eq.  492,  493. 
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■could  not  be  ordered ;  but  the  Master  of  the  Rolls  puts  this 
■case :  Supposing  this  contract  had  been  carried  out  by  a  con- 
veyance in  the  same  form,  what  would  have  been  the  result  ? 
JSIow,  that  is  exactly  the  case  which  I  have  to  deal  with  here. 
The  Master  of  the  Rolls  says  :  The  present  contract  is  one 
which  cannot  be  carried  out  by  conveyance ;  and  that  being 
:so,  I  do  not  see  how  the  Court  can  alter  it  and  make  a  new 
contract  which  can  be  carried  out  by  conveyance.  By  the 
•contract  the  vendor  agrees  to  sell  certain  land,  but  *  reserves 
the  necessary  land  for  making  a  railway  through  the  estate  to 
Trince  Town.'  If  the  conveyance  were  executed  in  this  form  " 
<and  it  appears  to  me  that  that  is  the  case  which  I  have  to  do 
with  here,  because  the  conveyance  is  executed  in  this  form), 
^'it  is  obvious,  according  to  the  present  law,  the  whole  land 
would  pass  to  the  purchaser,  the  reservation  being  void  for 
uncertainty."  It  seems  to  me  that  that  is  the  case  here. 
There  is  an  exception  here  which  is  void  for  uncertainty  for 
the  reasons  which  I  have  indicated,  and  under  those  circum- 
stances it  appears  to  me  that  the  whole  passes,  and  the  exception 
is  void. 

Further,  it  is  argued  that  the  exception  is  void,  because  it 
is  an  infringement  of  the  rule  against  perpetuities,  inasmuch  as 
there  is  no  time  limited  by  this  deed  within  which  the  purchaser 
is  to  determine  where  this  road  is  to  be  made.  It  is  common 
ground  that  the  determination  of  this  excepted  or  reserved 
piece  of  land  is  dependent  upon  that.  Inasmuch,  therefore,  as 
the  thing  which  is  excepted  may  not  be  ascertained  within  the 
time  limited  by  the  rule  as  to  perpetuities,  then,  according  to 
the  well-known  case  of  the  Londo7i  and  South  Western  By.  Co, 
V.  Gomni  (1),  it  must  fail  on  that  ground.  As  regards  the 
^xact  form  of  the  grant  itself,  I  have  been  pressed  with  this. 
It  has  been  said  that  I  may  treat  it,  as  in  the  case  of  Cooper 
V.  Stuart  (2),  as  being  not  a  true  exception,  but  a  reservation 
in  the  sense  that  it  may  be  treated  as  a  defeasance  or  shifting 
use,  as  a  grant  to  Times,  the  grantee,  until  the  road  is  selected, 
and  then  to  the  vendors.  It  appears  to  me  I  cannot  treat  it  in 
that  way.  In  Cooper  v.  Stuart  (2)  the  word  was  "reserving," 
(1)  20  Ch.  D.  562.  (2)  14  App.  Gas.  286. 
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and  in  this  case  the  words  are  "  save  and  except  and  reserv- 
ing." The  difference  is  well  known  between  the  two.  An 
exception  is  a  taking  out,  a  subtraction  from,  that  which  has 
been  previously  expressed  to  be  granted  of  some  part  of  the 
thing  granted.  A  reservation  must  be  of  some  new  thing 
out  of  that  which  is  granted.  Here  both  words  are  used — 
"  save  and  except  and  reserving."  I  must,  therefore,  treat 
this  as  being  an  exception  from  the  thing  which  is  granted. 

I  ought  to  add  that  I  have  been  asked  to  determine  another 
question  that  might  arise  between  the  parties,  namely,  whether 
any  effect  could  be  given  to  this  clause  by  way  of  reserving  an 
easement  to  the  vendors  of  a  right  of  way  over  the  land  which 
has  been  granted  to  the  purchaser.  On  that  I  say  nothing  at 
all.  Even  if  it  did  take  that  form,  the  soil  would  equally  pass 
to  the  purchaser  and  would  be  bound  by  the  covenant.  It 
seems  to  me,  therefore,  that  here  the  exception  fails,  and  that 
the  covenant  prevails. 

Then  there  is  another  point  on  which  I  ought  to  say  a 
word,  and  that  is  this.  The  defendant  has  put  in  evidence 
the  plan  which  Times,  the  purchaser,  prepared,  shewing  the 
scheme  under  which  he  was  going  to  lay  out  the  roads  upon 
his  land,  and  there  has  been  called  a  witness,  who  was  the 
contractor  employed  to  make  the  roads  upon  the  land,  and  he 
says  this  was  the  plan  on  which  he  was  employed.  Now,  I 
find,  in  point  of  fact,  on  looking  at  the  plan,  that  at  the  place 
in  question,  at  the  point  "A"  there  is  laid  out  a  thing  which 
is  coloured  yellow  just  as  all  the  other  intended  roads  on  the 
estate  are  coloured  yellow,  and  on  that  plan  there  is  through- 
out indicated  the  line  of  the  kerb  of  the  footpath  in  such  a 
position  that  it  appears  to  me  that,  if  the  case  is  to  be  deter- 
mined on  that  evidence,  the  plan  indicates  that  the  purchaser 
had  laid  out  his  nearest  road  so  that  it  extended  up  to  the 
point  A.  If  so,  even  if  there  was  a  valid  exception,  there  was 
nothing  excepted,  because  he  extended  the  road  up  to  the  point 
A.  If  that  were  so,  it  seems  to  me  equally  on  that  ground  the 
defendant  would  fail. 

Under  these  circumstances,  I  must  hold  that  the  covenant 
in  question  extends  to  this  piece  of  land,  and  that  the  plaintiffs 
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are  entitled  to  an  injunction  in  the  terms  of  the  covenant  to 
restrain  the  defendant  from  carrying  on  the  trade  of  an 
innkeeper  on  this  piece  of  land. 

H.  C.  R. 

The  defendant  appealed. 

The  appeal  was  heard  on  May  8  and  9,  1902. 

H,  Terrell,  K,G.,  and  J.  W.  Manning y  for  the  defendant. 
Although  at  the  date  of  the  conveyance  of  March  23,  1896,  the 
position  of  the  excepted  ''forty  feet"  piece  or  strip  was 
uncertain,  yet  its  position  became  subsequently  defined  by  the 
act  of  Times,  the  purchaser  under  that  conveyance.  That  act 
operated  as  an  "election,"  and  so  made  the  exception  effectual. 
In  the  case  of  a  conveyance  by  feoffment,  it  seems  that  an 
uncertain  exception  is  bad  altogether,  but  where  the  convey- 
ance is  by  grant,  the  exception  may  be  made  good  by  election. 
Where  there  is  an  uncertainty  as  to  an  exception  from  property 
conveyed  or  agreed  to  be  conveyed,  then,  so  long  as  the  matter 
rests  in  agreement  only,  it  is  the  grantor  who  has  the  right  of 
election;  but,  after  actual  conveyance,  it  is  the  grantee  who 
has  the  right :  Sir  Walter  Hungerford's  Case  (1) ;  Sir  Thomas 
Lee's  Case  (2)  ;  Vin.  Abr.  tit.  "  Election,"  A  pi.  2,  B  pi.  11, 
C  pi.  10,  12 ;  Sheppard's  Touchstone,  7th  ed.  pp.  77-8 ;  Jenkins 
V.  Green  (3),  which  latter  case  shews  that  the  right  must  be 
exercised  reasonably.  In  such  a  case  as  this  the  exception 
may  be  made  perfectly  good  by  subsequent  election  notwith- 
standing that  at  the  date  of  the  conveyance  it  may  have  been 
impossible  to  fix  the  excepted  plot  by  metes  and  bounds.  If 
the  exception  was  bad,  then  the  whole  grant  was  rendered 
uncertain  and  nothing  passed  by  the  deed  ;  but  to  arrive  at  a 
certainty  as  to  what  passed  by  a  conveyance  the  acts  of  the 
parties  may  be  regarded :  Boe  v.  Wilson.  (4)  Pearce  v.  Watts  (5) 
was  a  case  of  reservation — which  was  held  void  for  uncer- 
tainty— and  the  dictum  of  Jessel  M.E.  had  reference  to  a 
reservation  and  not  to  an  exception  ;  the  distinction  between 


C.  A. 

1902 

Savill 
Brothers, 
Limited 

V. 

Bethell. 
C.  A. 


(1)  1  Leon.  30. 

(2)  1  Leon.  268. 
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(4)  10  Moo.  P.  C.  502,  511,  524, 
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the  two  is  explained  in  Cooper  v.  Stuart.  (1)  The  moment 
it  is  definitely  ascertained  what  property  was  intended  to 
pass  by  a  conveyance,  it  passes  as  from  the  date  of  the  con- 
veyance. It  is  impossible  to  hold,  looking  at  the  language  of 
the  schedule  to  this  conveyance,  that  the  intention  was  that 
the  whole  thirty-seven  acres  should  pass  to  the  purchaser  and 
that  the  vendors  should  retain  nothing.  The  question  is  one 
of  intention.  We  submit  that  the  forty  feet  strip  did  not  pass 
and  was  not  intended  to  pass  by  the  conveyance;  if  so,  the 
restrictive  covenant  in  the  deed  did  not  apply  to  this  strip,  and 
was  not  intended  to  do  so. 

[Stieling  L.J.  Is  not  the  exception  void  for  remoteness 
within  London  and  South  Western  By.  Co.  v.  Gomm  ?  (2)] 

"We  submit  not.  There  the  option  of  the  purchaser  was  not 
destructible  by  the  grantee  without  the  concurrence  of  the 
grantors  (3) ;  whereas  here  the  option  was  destructible  at  any 
time  by  the  purchaser  alone.  Having  defined  the  forty  feet 
strip  by  making  Shakespeare  Crescent  as  the  "nearest  road" 
to  the  point  A,  the  purchaser  made  his  election;  by  that 
election  he  was  bound  once  for  all,  and  he  cannot  exercise  his- 
election  afresh. 

Neville,  K.C.,  and  H.  M.  Humphry,  for  the  plaintiffs.  An 
exception  from  a  grant,  in  order  to  be  valid,  must  be  certain 
and  must  also  take  effect  at  once — that  is,  at  the  time  of  the 
grant :  Cooper  v.  Stuart.  (1)  The  Court  is  being  asked  to  ga 
beyond  the  old  cases,  for  in  each  of  them  the  piece  of  land 
in  question,  though  uncertain  as  to  its  position,  was  definite  in. 
quantity,  the  election  merely  having  the  effect  of  localising  the 
piece.  But  here  the  quantity  is  altogether  indefinite.  The 
conveyance  operates  at  common  law  and  not  under  the  Statute 
of  Uses,  so  that  no  legal  estate  can  pass  in  land  that  is  not 
defined.  The  doctrine  of  shifting  uses  cannot  be  applied  to  an 
uncertain  exception  such  as  this  so  as  to  shift  a  legal  estate  at 
will  from  one  person  to  another.  An  "  exception  "  from  a, 
grant  must  be  of  part  of  the  thing  granted,  of  a  thing  in 
esse  at  the  time  of  the  grant :  it  is  distinct  from  a  "  reserva- 


(1)  14  App.  Cas.  286,  289,  290. 

(3)  20  Ch.  D.  581-2 


(2)  20  Ch.  D.  562,  580. 


2  Ch. 


CHANCERY  DIVISION'. 


535 


tion,"  which  must  be  of  some  new  thing  issuing  out  of  the 
thing  granted  :  thus,  there  may  be  an  exception  "  of  a  house 
or  a  close  of  land  comprised  in  the  property  granted,  while  a 
**  reservation  "  may  be  of  a  rent  or  right  of  way:  Davidson's 
Conveyancing  Precedents,  4th  ed.  vol.  i.  p.  96.  So  that  the 
subject  of  an  "  exception  "  never  passes  out  of  the  grantor  at 
all,  whereas  a  "  reservation  "  is  a  regrant  to  the  grantor,  the 
whole  property  passing  in  the  first  instance  to  the  grantee  by 
virtue  of  the  conveyance.  That  was  treated  as  undoubted, 
according  to  the  then  "  present  law,"  by  Jessel  M.E.  in  Pearce 
V.  Watts.  (1)  Possibly,  though  the  point  is  treated  by  Preston, 
in  Sheppard's  Touchstone,  7th  ed.  p.  79,  as  doubtful,  an  excep- 
tion that  is  uncertain  may  be  made  certain  by  election ;  but, 
according  to  Pearce  v.  Watts  (1),  a  reservation  that  is  uncertain 
is  void  ab  initio.  The  doctrine  of  election  is  attempted  to  be 
defined  in  Termes  de  la  Ley,  p.  286  :  but  so  far  from  the 
doctrine  being  settled,  we  find  that,  according  to  Sir  W.  Hungei'- 
fordJs  Case  (2),  the  grantor  is  the  person  to  elect,  whereas  in 
Sir  T.  Lee's  Case  (3)  it  is  the  grantee.  We  submit  that  this 
so-called  "  exception  "  is  not  really  an  exception  at  all,  but  a 
reservation  "  operating  by  way  of  regrant :  Buhe  of  Suther- 
land V.  Heathcote.  (4)  It  is  not  a  reservation  in  the  technical 
sense,  but  it  is  a  reservation  in  the  sense  used  by  the  Privy 
Council  in  Cooper  v.  Stuart  (5) — that  is,  it  operates  as  a^ 
"  defeasance,"  and  not  as  an  exception  :  it  looks  to  the  future,, 
and  possibly  to  a  remote  future,  or  it  may  never  come  intO' 
operation  at  all.  If  so,  it  is  void  as  infringing  the  rule  against 
perpetuities  :  London  and  South  Western  By.  Co.  v.  Gomm  (6) ; 
Cooper  V.  Stuart.  (5)  And  it  is  also  void  for  uncertainty  : 
Pearce  v.  Watts.  (1)  But  upon  the  facts,  we  submit  that  the 
conveyance  should  be  read  as  containing  no  reservation  at  all. 
A  strip  of  land,  undefined,  was  wanted  for  the  purpose  of 
making  a  road  which,  it  appeared,  might  be  required  for  neces- 
sary access  to  and  over  the  level  crossing.  It  turned  out  that 
no  road  was  wanted,  and  therefore  any  reservation  of  land 
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C.  A.      became  unnecessary.   The  result  is  that  there  is  no  reservation 
1902      at  all  of  any  part  of  the  thirty-seven  acres  comprised  in  the 
Savill     conveyance ;  the  whole  passed,  and  the  restrictive  covenant 
'^™TP?f'  attaches  to  the  vi^hole,  including  the  forty  feet  strip. 

jff.  Terrelly  K.C,  in  reply.  I  submit  that  effect  should  be 
given  to  v%^hat  v^as  the  obvious  intention  of  the  parties  at  the 
date  of  the  conveyance.  The  intention  was  to  give  access  to 
the  vendors'  land  on  the  other  or  east  side  of  the  railway,  and 
the  parties  did  not  contemplate  the  possibility  of  that  access 
never  being  required.  The  same  rule  applies  to  a  grant  as  to 
an  exception,  namely,  that  it  must  be  certain ;  and,  in  either 
case,  what  is  uncertain  may  be  made  certain  by  election  :  Sir 
W,  Hung  erf  or  d' s  Case  (1) ;  Sir  T,  Lee's  Case  (2) :  both  of  which 
cases  are  cited  as  good  law  in  Vin.  Abr.,  and  other  books  of 
that  kind  ;  and  there  are  no  authorities  to  the  contrary.  The 
principle  is  that  an  uncertain  exception  is  only  void  if  it  cannot 
be  made  certain  by  some  matter  ex  post  facto  :  Sheppard's 
Touchstone,  7th  ed.  p.  250.  In  Cooper  v.  Stuart  (3)  the  principle 
discussed  was  that  of  repugnancy,  and  not  uncertainty.  It  is 
suggested  that  this  exception  should  be  construed  as  a  defeas- 
ance, and  so  void  under  the  rule  against  perpetuities ;  but 
I  submit  that  the  whole  deed  should  be  construed  so  as  to 
give  effect  to  the  intention  of  the  parties.  The  rule  against 
perpetuities,  which  is  defined  in  Sanders  on  Uses,  5th  ed. 
p.  203,  and  Lewis  on  Perpetuities,  p.  164,  both  referred  to 
in  London  and  South  Western  By.  Co.  v.  Gomm  (4),  has 
no  application  to  an  exception,"  for  it  is  not  a  "  creation  of 
a  future  estate  or  interest "  :  it  is  really  a  grant  by  negative 
words. 

[Cozens-Haedy  L.J.    In  Co.  Litt.  145  a  it  is  stated  that 
when  an  estate  or  interest  passes  immediately  to  the  feoffee, 
donee,  or  grantee,  there  election  may  be  made  by  them,  or  by 
their  heirs  or  executors."] 

That  does  not  mean  that  in  such  a  case  as  the  present  the 
election  must  have  been  made  at  any  time  within  the  limits 
of  perpetuity. 


(1)  1  lieon.  30. 

(2)  1  Leon.  268. 


(3)  14  App.  Gas.  286. 

(4)  20  Ch.  D.  574,  581. 
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[Stirling  LJ.  In  Vin.  Abr.  tit.  '^Election,"  A  2,  pi.  5, 
it  is  said  that  "  when  election  creates  the  interest  nothing 
passes  till  election,  so  where  no  election  can  be,  no  interest  can 
arise."]  1 

No  doubt  election  is  required  to  pass  the  interest,  but  it  does 
not  "create"  the  interest,  for  that  is  already  in  the  person 
having  the  right  of  election. 

Buke  of  Sutherland  v.  Heathcote  (1)  is  really  in  my  favour, 
for  if  the  appointors  under  the  deed  in  that  case  had  been 
owners  in  fee,  it  seems  that  the  reservation  of  the  licence  to 
work  minerals  would  have  been  construed  as  an  "  exception  " 
of  the  minerals. 

Again,  the  restrictive  covenant  in  the  conveyance  does  not 
bind  this  strip,  for  it  applies  only  to  "the  hereditaments  thereby 
conveyed." 

Collins  M.E.    We  will  take  time  to  consider  this  case. 

Cur,  adv,  vult. 
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May  15.  The  judgment  of  the  Court  (ColHns  M.K.,  Stirling 
and  Cozens-Hardy  L.JJ.)  was  delivered  by 

Stirling  L.J.,  who,  after  stating  the  facts,  continued  : — It 
was  contended  on  behalf  of  the  plaintiffs  that  the  exception 
was  bad  for  uncertainty.  The  answer  made  by  the  defendant 
was  that,  although  at  the  date  of  the  conveyance  of  March  23, 
1896,  the  position  of  the  roads  on  the  property  conveyed  was 
perfectly  uncertain,  as  also  that  of  the  "  piece  of  land  not  less 
than  forty  feet  in  width  "  mentioned  in  the  schedule,  yet  the 
position  of  both  became  subsequently  defined  by  the  act  of 
the  purchaser,  which  operated  as  an  election,  and  so  made  the 
exception  effectual ;  and  it  was  also  said  that,  if  the  exception 
was  ^  bad,  the  whole  grant  was  rendered  uncertain,  so  that 
nothing  passed  by  the  deed. 

The  last  point  may  be  disposed  of  at  once.  It  is  a  settled 
rule  of  construction  that,  where  there  is  a  grant  and  an  excep- 
tion out  of  it,  the  exception  is  to  be  taken  as  inserted  for  the 
benefit  of  the  grantor,  and  to  be  construed  in  favour  of  the 
(1)  [1892]  1  Ch.  475. 
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grantee :  see  Sheppard's  Touchstone,  7th  ed.  p.  100 ;  Earl  of 
Cardigan  v.  Armitage  (1) ;  Bullen  v.  Denning.  (2)  If,  then, 
the  grant  be  clear,  but  the  exception  be  so  framed  as  to  be 
bad  for  uncertainty,  it  appears  to  us  that,  on  this  principle, 
the  grant  is  operative  and  the  exception  fails.  The  question, 
therefore,  is  whether  the  exception  is  good. 

It  was  admitted  that  if  the  conveyance  had  been  by  some 
modes  of  assurance,  as,  for  example,  feoffment,  the  exception 
would  have  been  bad.  A  similar  point  appears  to  have  been 
decided  in  the  time  of  Queen  Elizabeth  with  respect  to  a 
feoffment  which  required  an  election  to  support  it.  The  case 
is  reported  under  the  name  of  Bulloch  v.  Burdett  (3),  and  is 
thus  stated  in  Vin.  Abr.  tit.  ''Election,"  A,  pi.  1:  "If  A. 
seised  in  fee  of  100  acres,  enfeoffs  B.  of  18  of  the  100  acres 
(without  assigning  which  of  the  100  acres  he  enfeoffed  him  of) 
to  hold  to  B.  and  his  heirs  at  election  of  B.  and  his  heirs  when 
he  please ;  this  is  a  void  feoffment  so  that  this  cannot  be  made 
:good  by  any  election,  because  a  livery  cannot  operate  in  future, 
but  ought  to  pass  the  freehold  presently  or  never,  and  therefore 
the  feoffment  void." 

It  was  said*  however,  that  the  law  was  otherwise  with 
^respect  to  grants,  and  in  support  of  this  proposition  various 
passages  were  cited  from  Sheppard's  Touchstone,  as  well  as 
some  decided  cases,  namely.  Sir  W,  Hwigerford's  Case  (4), 
Sir  T.  Lee's  Case  (5),  a,ii&  Jenkins  y.  Green.  (6)  Of  the  passages 
in  the  Touchstone,  those  most  favourable  to  the  appellant's 
^contention  appear  to  be  the  following  (which  are  quoted  from 
Mr.  Preston's  edition),  p.  79 :  "If  the  exception  be  set  down 
'uncertainly,  as  if  one  grant  a  house,  excepting  one  chamber ; 
or  grant  a  manor,  excepting  one  acre ;  but  doth  not  set  forth 
which  chamber,  or  which  acre  it  shall  be,  these  exceptions 
are  void  [for  uncertainty.  However,  query,  for  there  are 
authorities  to  the  contrary,  namely,  that  the  exception  may 
*be  available  by  election]."    Page  250 :  "  If  there  be  tenant 


(1)  (1823)  2  B.  &  C.  197 ;  3  D.  &  K. 
414 ;  26  K.  E.  313. 

(2)  (1826)  5  B.  &  C.  842,  850; 
8D.  &R.  657;  29  R.  R.  431. 


(3)  (1567)  Dyer,  281a;  Moore,  81. 

(4)  1  Leon.  30. 

(5)  1  Leon.  268. 

(6)  27  Beav.  437. 
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for  life  of  3  houses,  and  4  acres  of  land,  and  he  in  reversion 
grant  the  reversion  of  two  [of  the]  houses  and  of  two  [of  the] 
acres  of  this  land ;  this  is  a  good  grant,  and  hath  sufficient 
oertainty  in  it;  [to  be  rendered  complete  by  election.  But 
-election  must  be  made  in  the  lifetime  of  the  grantor  and  of  the 
grantee]."  Page  251 :  "If  one  be  seised  of  two  acres  of  land, 
and  he  doth  lease  them  for  life,  and  grant  the  remainder  of 
one  of  them,  and  doth  not  say  of  which,  to  I.  S. ;  iQ  this  case, 
it  I.  S.  make  his  election  which  acre  he  will  have,  the  grant 
of  .the  remainder  to  him  will  be  good.  [As  to  the  point,  that 
it  may  be  made  good  by  election,  query ;  and  see  supra,  250]." 

The  comments  of  the  learned  editor  appear  to  shew  that  the 
•iaw  as  to  making  good  an  uncertainty  by  election  was  not 
regarded  by  him  as  completely  settled;  and  in  any  case  the 
law  laid  down  in  the  text  requires  some  care  in  its  application. 

The  force  of  the  phrase,  "making  good  or  complete  by 
election,"  will  be  understood  from  the  following  passage  from 
Sir  Bowland  Heyward's  Case  (1)  :  *'  Here  is  not  election  to 
•claim  one  of  two  several  things  by  one  and  the  same  title,  but 
to  claim  one  and  the  same  thing  by  one  of  two  several  titles  ; 
for  " — and  this  is  the  material  part — "  where  the  things  are 
several,  nothing  passes  before  election,  and  the  election  ought 
to  be  precedent ;  but  when  one  and  the  same  thing  shall  pass, 
there  it  passeth  presently,  and  the  election  of  the  title  may  be 
subsequent ;  and  therefore  if  I  have  three  horses,  and  I  give 
you  one  of  my  horses,  in  this  case  the  election  ought  to  be  made 
in  the  life  of  the  parties,  for  inasmuch  as  none  of  the  horses  is 
given  in  certain,  the  certainty  and  thereby  the  property  begins 
by  election." 

If,  then,  by  a  deed  there  had  been  a  grant  of  a  plot  of  land 
to  be  ascertained  by  election,  it  follows  that,  until  the  election, 
nothing  passed  ;  and  if  the  deed  granted  certain  specified  lands, 
with  the  exception  of  a  plot  to  be  ascertained  by  election,  it 
seems  to  us  that  the  deed  would  at  once  pass  the  whole,  but 
subject  to  an  exception  which  could  only  be  ascertained  and 
take  effect  when  the  election  was  made. 

Formerly,  a  deed  of  grant  was  a  mode  of  assurance 
(1)  (1595)  2  Rep.  35  a,  36  a. 
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0.  A.      applicable  only  to  incorporeal  hereditaments,  including  rever- 
1902       sions  and  remainders  in  land  ;  but  by  8  &  9  Vict.  c.  106,  s.  2, 
Savill         was  enacted  that  corporeal  hereditaments,  as  regards  the 
LmiTEif'   conveyance   of  the  immediate  freehold  thereof,  should  be 
5ETHE       deemed  to  be  in  grant  as  well  as  in  livery.    The  statute, 
- —      hov^ever,  in  no  way  alters  the  rules  of  law  with  respect  to  the 
creation  of  estates.    It  appears  to  have  been  suggested  in 
argument  in  the  case  of  Boddington  v.  Bohinson  (1)  that  s.  6  of 
the  Act  has  this  effect,  but  that  section  deals,  not  with  the 
creation  of  new  estates,  but  with  the  disposition  of  existing: 
interests   in    real  estate :    see   Challis  on  Real  Property, 
2nd  ed.  pp,  99,  where  the  question  is  discussed. 

The  conveyance  of  March  23,  1896,  is  expressed  to  be  to 
William  Onslow  Times,  to  hold  "unto  and  to  the  use  of 
William  Onslow  Times  in  fee  simple."  A  conveyance  in  such 
a  form  as  this  has  been  repeatedly  held  to  operate  at  common 
law  and  not  under  the  Statute  of  Uses :  Jenkins  v.  Young  (2)  ; 
Meredith  v.  Joans  (3) ;  FeacocJc  v.  Eastlaiid.  (4)  See  Orme's 
Case.  (5)  This  turns  on  the  language  of  the  statute,  which 
only  appHes  "  where  any  person  or  persons  ....  shall  happen 
to  be  seized  of  and  in  any  ....  hereditaments  to  the  use, 
confidence  or  trust  of  any  other  person  or  persons  "  : 
27  Hen.  8,  c.  10,  s.  1.  Now,  it  has  long  been  settled  that, 
according  to  the  common  law,  a  limitation  of  an  estate  of 
freehold  to  commence  in  futuro  is  void :  Buckler's  Case  (6) ; 
Barwick's  Case  (7) ;  Boe  v.  Tranmarr  (8) ;  and  see  Challis  on 
Eeal  Property,  2nd  ed.  p.  93.  Indeed  the  case  of  Bullock  v. 
Burdett  (9),  already  cited,  is  an  example  of  the  operation  of 
this  very  rule.  If,  then  (as  we  think),  the  conveyance  of 
March  23,  1896,  operates  at  common  law,  the  exception  is  bad. 
If,  however,  it  can  be  held  that  the  conveyance  operates  under 
the  Statute  of  Uses,  then  it  appears  to  us  that  the  exception  i& 
equally  bad  as  infringing  the  rule  against  perpetuities  ;  for  the 
election,  without  which  the  exception  is  of  no  effect,  need  not 


(1)  (1875)  L.  E.  10  Ex.  270. 

(2)  (1630)  Cro.  Car.  230. 

(3)  (1630)  Cro.  Car.  244. 

(4)  (1870)  L.  K.  10  Eq.  17. 


(5)  (1872)  L.  K.  8  C.  P.  281. 


(6)  (1597)  2  Rep.  55  a. 

(7)  (1597)  5  Eep.  93  b. 

(8)  (1758)  Willes,  682. 


(9)  Dyer,  281  a ;  Moore,  81. 
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be  made,  according  to  the  terms  of  the  conveyance,  until  after 
the  "nearest  road"  had  been  made  by  the  purchaser  or  his 
assignee — an  event  which  would  not  necessarily  occur  within 
the  period  prescribed  by  the  rule.  It  Vs^as  contended  that, 
according  to  the  law  as  stated  in  Sheppard's  Touchstone,  the 
election  must  be  made  in  the  lifetime  of  both  grantor  and 
grantee ;  but  the  answer  is  that,  although  this  might  be  so  if 
the  deed  had  been  silent  on  the  subject,  the  parties  have  chosen 
to  determine  otherwise.  On  this  part  of  the  case  the  reasoning 
of  Sir  George  Jessel  M.R.  in  London  and  South  Western  By. 
Co.  V.  Gomm  (1)  appears  to  be  in  point. 

This  conclusion  is  not  in  conflict  with  any  of  the  cases  cited 
for  the  appellant,  and  is  in  accordance  with  the  opinion 
expressed  by  Sir  George  Jessel  M.E.  in  Pearce  v.  Watts.  (2) 
There,  speaking  of  a  contract  by  which  a  vendor  agreed  to  sell 
certain  land,  but  reserved  "  the  necessary  land  for  making  a 
railway  through  the  estate  to  Prince  Town,"  he  says  (3)  :  If 
the  conveyance  were  executed  in  this  form,  it  is  obvious, 
according  to  the  present  law,  that  the  whole  land  would  pass 
to  the  purchaser,  the  reservation  being  void  for  uncertainty." 

In  our  opinion,  therefore,  the  plot  of  land  as  to  which  the 
question  arises  was  not  effectually  excepted  from  the  convey- 
ance made  by  the  deed  of  March  23,  1896 ;  and,  as  the 
covenant  sought  to  be  enforced  in  this  action  extends  to  all  the 
lands  thereby  conveyed,  the  appellant's  case  fails.  We  do  not 
thereby  decide  that  effect  cannot  in  some  other  way  be  given 
to  the  intention,  which  is  plain  on  the  face  of  the  deed,  that  the 
vendors  should  be  entitled  to  access  from  their  lands  on  the 
east  side  of  the  railway  to  the  roads  which  the  purchaser 
proposed  to  make  on  the  west  side. 

The  appeal  will  be  dismissed  with  costs. 


C.  A. 

1902 

8AVILL 

Brothers, 
Limited 

V. 

Bethell. 


Sohcitors  :  A,  M.  M.  Forbes  ;  Bandilands  dc  Co. 

(1)  20  Ch.  D.  562,  580.  (2)  L.  R.  20  Eq.  492. 

(3)  L.  R.  20  Eq.  493. 
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Will — Construction — Illegitimate  Children — Gift  to  Children  Nominatim — 
Oift  to  Next  of  Kin  of  Children  under  the  Statute  of  Distributions. 

A  testator  gave  a  legacy  to  eacli  of  hig  seven  children  by  name,  and 
directed  that,  in  the  events  which  happened,  his  residuary  estate  should' 
be  held  upon  trust  for  such  of  his  seven  children  thereinbefore  named  afv 
should  be  then  living  and  should  attain  twenty-one ;  and  he  directed  his. 
trustees  to  retain  the  legacy  and  the  share  of  residue  which  any  daughter 
might  take  under  the  will,  and  to  hold  the  same  upon  trust  to  pay  the 
income  to  the  daughter  for  life,  and  then  to  her  husband  for  life  if  she 
should  so  appoint,  and  subject  thereto  in  trust  for  her  children,  and  in 
default  of  children  in  trust  for  the  persons  who  at  the  death  of  such 
daughter  would  have  been  entitled  to  such  share  under  the  Statutes  of 
Distribution  in  case  she  had  died  possessed  thereof  without  having 
been  married.  Three  of  the  children  were  borne  to  the  testator  by  hi& 
wife  before  her  marriage  : — 

Heldf  reversing  the  decision  of  Kekewich  J.,  that  the  share  of  an  ille- 
gitimate married  daughter,  who  died  without  having  exercised  her  power 
of  appointment  in  favour  of  her  husband  and  without  having  had  any 
issue,  passed  to  those  who  would  have  been  her  next  of  kin  if  she  and 
the  testator's  other  children  had  all  been  legitimate. 

In  re  Standley's  Estate,  (1868)  L.  E.  5  Eq.  303,  overruled. 

This  was  an  appeal  from  a  decision  of  Kekewich  J.  (1) 
The  testator  by  his  will  dated  May  12,  1883,  bequeathed  a-^ 
pecuniary  legacy  to  each  of  his  seven  children  by  name,  and  he 
directed  his  trustees  to  stand  possessed  of  his  residuary  estate 
after  the  death  of  his  wife  in  trust  in  equal  shares  for  such  of 
his  seven  children  thereinbefore  named  as  should  be  then 
living,  or  should  have  attained  or  should  attain  the  age  of 
twenty-one  years.  And  the  testator  directed  his  trustees  to 
retain  the  legacy  and  the  share  of  his  residuary  trust  estate 
which  any  daughter  of  his  might  take  under  the  provisions 
thereinbefore  contained,  and  to  hold  the  same  upon  trust  to 
pay  the  income  of  each  such  daughter's  legacy  and  share  to 
her  during  her  life  for  her  separate  use,  and  from  and  after  her 
death,  in  case  she  should  leave  a  husband  surviving  her,  upon 
(1)  [1901]  2  Ch.  578. 
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trust  to  pay  the  income  to  the  husband  for  Hfe  or  any  less      C.  A. 
period  if  she  should  so  direct  or  appoint,  and  subject  thereto  1902 
in  trust  for  her  children  as  therein  mentioned ;  and  the  will  Wood, 
continued  as  follows:  ''And  if  there  shall  be  no  such  child, 
then  in  trust  for  the  persons  who  at  the  death  of  such  daughter  v. 
would  have  become  entitled  to  such  share  under  the  statutes  Wood. 
for  the  distribution  of  the  personal  estates  of  intestates  in  case 
she  had  died  possessed  thereof  without  having  been  married, 
such  persons  taking  as  tenants  in  common  in  the  shares  in 
which  they  would  have  taken  under  such  statutes." 
The  testator  died  in  December,  1883. 

Shortly  after  the  testator's  death  it  was  ascertained  from  his 
widow  that  three  of  the  testator's  children,  two  daughters  and 
a  son,  were  borne  by  her  to  him  before  her  marriage. 

The  testator's  widow  died  in  December,  1900,  leaving  six  of 
the  seven  children  her  surviving. 

The  testator's  daughter  Eosalind,  who  was  one  of  the  three 
illegitimate  children,  died  in  January,  1901,  leaving  a  husband 
surviving  her,  but  without  having  had  any  issue.  She  never  in 
any  way  exercised  her  power  of  appointment  under  the  will  in 
favour  of  her  husband. 

This  summons  was  taken  out  by  the  testator's  youngest 
child,  who  represented  the  natural  relations  of  the  daughter,  to 
determine  whether  the  legacy  and  share  of  residue  bequeathed 
by  the  testator  for  the  benefit  of  his  said  daughter  devolved 
upon  her  death  without  issue  upon  the  persons  who  would 
have  been  her  next  of  kin  at  the  time  of  her  death  in  case  she 
and  the  other  persons  described  in  the  will  as  the  testator's 
children  had  all  been  legitimate,  or  passed  to  her  legal  personal 
representative  as  if  the  same  had  been  absolutely  bequeathed 
to  her,  or  became  divisible  amongst  the  persons  entitled  in 
right  of  the  testator's  widow  and  legitimate  children  as  if  he 
had  died  intestate  in  relation  thereto. 

Kekewich  J.  held,  following  In  re  Standley's  Estate  (1),  that 
the  property  did  not  pass  to  the  daughter's  natural  relations,  but 
passed  to  her  husband  as  her  legal  personal  representative. 

The  plaintiff  appealed. 

(I)  L.  E.  5  Eq.  303. 
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Wood. 


C.A.  Warrington,  E.G.,  and  Lyttelton  Chubb,  for  the  plaintiff. 
1902  This  case  falls  within  both  the  principles  enunciated  by  Lord 
Wood,  Cairns  in  Hill  v.  Crooh.  (1)  He  says  that  there  are  two 
classes  of  cases  in  which  the  primary  signification  of  the  term 
"  children  "  will  be  departed  from — (1.)  where  it  is  impossible 
from  the  circumstances  of  the  parties  that  any  legitimate 
children  can  take  under  the  bequest ;  (2.)  where  the  testator 
has  used  the  word  children  "  or  other  words  of  relationship 
in  an  artificial  sense,  so  that  his  will  is  taken  as  a  dictionary  to 
ascertain  the  meaning  of  the  terms  there  employed.  Here,  in 
the  first  place,  the  gift  to  the  daughter's  next  of  kin  under  the 
statute,  if  construed  in  its  strict  legal  sense,  can  have  no  effect 
in  the  case  of  the  testator's  illegitimate  children,  because  the 
gift  is  only  to  take  effect  in  the  event  of  the  daughter  having 
no  children  ;  and,  secondly,  the  testator  by  his  will  has  named 
his  daughter  as  his  child,  shewing  thereby  that  he  is  using  the 
word  "  child  "  not  in  its  legal,  but  in  its  natural  sense.  For  the 
purposes  of  construction,  he  says  that  his  daughter  is  to  be 
treated  as  legitimate,  and  unless  that  is  carried  to  its  natural 
conclusion  the  intention  of  the  testator  will  be  defeated.  The 
reference  to  the  statute  creates  no  difficulty.  The  question 
under  the  statute  is  who  are  the  kindred ;  and  this  will  must 
be  construed  as  if  the  testator  had  set  out  the  words  of  the 
statute.  "  Kindred,"  like  children,"  is  a  term  which  it  is 
perfectly  open  to  the  testator  to  use  in  an  artificial  sense.  In 
In  re  Deakin  (2)  a  gift  by  a  testator  to  his  wife's  relations,  the 
wife  being  illegitimate,  was  held  to  include  natural  relations, 
since  otherwise  the  gift  could  have  had  no  effect,  and  Jn  re 
Standley's  Estate  (8)  was  dissented  from.  The  decision  in 
In  re  Deakin  (2)  proceeded  upon  the  first  of  the  two  principles 
stated  by  Lord  Cairns,  there  being  there  no  context  in  the  will 
to  assist  the  construction.  Kekewich  J.  has  gone  wrong,  as 
Wood  V.-C.  went  wrong  in  In  re  Standley's  Estate  (3),  because 
he  has  not  treated  this  question  as  a  question  of  construction. 
Upon  the  question  of  construction  the  learned  judge  was  in 
favour  of  the  appellant,  but  he  thought  that  effect  could  not  be 

(1)  (1873)  L.  E.  6  H.  L.  265,  282,        (2)  [1894]  3  Ch.  565. 
283,  285.  (3)  L.  E.  5  Eq.  303. 
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^iven  to  the  testator's  intention.    That  this  question  ought  to      C.  A. 
be  treated  as  a  question  of  construction  is  shewn  by  Lord  1902 
Halsbury  in  In  re  Jodrell  (1),  and  so  treated  there  can  be  Wood^ 
no  doubt  that  the  testator  intended  to  draw  no  distinction  ^"^"^ 
in  the  gifts  to  his  children  and  their  next  of  kin,  whether  they 
were  legitimate  or  illegitimate.    That  intention  appears  with 
sufficient  clearness  to  enable  the  Court  to  give  effect  to  it : 
Wilkinson  v.  Adam  (2),  as  explained  by  Lord  Chelmsford  in 
Hill  V.  Crook.  (3) 

Benshaw,  K.C.  {F.  Thompson  with  him),  for  persons  entitled 
•on  an  intestacy,  and  P.  0.  Lawrence^  K.C.  {Peterson  with  him), 
for  the  daughter's  legal  personal  representative.  The  gift  over 
is  to  persons  entitled  under  the  Statute  of  Distributions,  and 
they  are  to  take  in  the  shares  in  which  they  would  have  taken 
under  the  statute.  Under  this  gift  no  one  can  take  unless  he  can 
«hew  a  title  under  the  statute  :  Mortimer  v.  Slater  (4)  ;  Bullock 
v.  Downes.  (5)  But  in  the  case  of  illegitimate  children  who 
die  childless,  no  one  can  possibly  derive  title  under  the  statute. 
The  appellant  is  seeking  to  constitute  an  artificial  class  of 
persons  who  are  not  persons  entitled  under  the  statute.  The 
appellant's  construction  involves  striking  out  the  double  refer- 
ence to  the  statute  and  inserting  a  long  parenthesis — If  my 
daughter  and  my  other  children  had  all  been  legitimate."  The 
•children  take  as  personae  designatae  ;  but,  except  by  pure  guess- 
work, there  is  no  indication  in  the  will  that  the  testator  intended 
that  the  brothers  and  sisters  of  illegitimate  children  should 
take  as  their  next  of  kin.  If  a  daughter  died  childless,  the 
testator  was  content  that  the  law  should  take  its  course.  In 
l7i  re  Standley's  Estate  (6)  the  Vice-Chancellor  thought  that 
effect  must  be  given  to  the  words  of  the  statute.  The  decision 
in  In  re  Deakin  (7)  is  not  inconsistent  with  that. 

Warrington,  K.C,  in  reply. 

(1)  (1890)  44  Ch.  D.  590,  605;  (4)  (1877)  7  Ch.  D.  322,  327; 
,[1891]  A.  C.  304.  affirmed    sub    nom.    Mortimore  v. 

(2)  (1813)  1  V.  &  B.  422,  466 ;  12     Mortimore,  (1879)  4  App.  Cas.  448. 
K.  R.  255.  (5)  (1860)  9  H.  L.  C.  1,  28. 

(3)  L.  R.  6  H.  L.  277.  (6)  L.  R.  5  Eq.  303. 

(7)  [1894]  3  Ch.  565. 
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c.A.  Vaughan  Williams  L.J.  I  find  that  Komer  and 
1902  Stirling  L.JJ.  take  the  view  that  this  decision  of  Kekewich  J. 
Wood,  cannot  be  supported.  I  confess  myself  that,  although  the 
In  re.  result  of  my  discussion  with  them  has  been  that  I  am  not 
-y.  prepared  to  differ  from  them,  I  concur  with  very  great  hesita- 
tion.  I  entirely  agree  with  Kekewich  J.  that,  if  we  adopt  the 
construction  that  we  are  invited  by  the  appellant  to  adopt  in 
this  case,  we  are  making  a  distinct  step  in  advance  of  any  that 
has  been  heretofore  made.  I  start  here  with  the  proposition 
which  is  so  clearly  laid  down  by  Lord  Halsbury  in  In  re 
Jodrell  (1),  that  inasmuch  as  it  is  lawful  for  a  testator  if  he 
chooses  to  use  apt  words  so  to  do  to  give  legacies  to  illegitimate 
children,  and  also  to  the  next  of  kin  so-called  of  illegitimate 
children,  regard  must  also  be  had  to  the  intention  of  the  testator, 
although  he  may  not  have  used  apt  words  for  that  purpose — 
that  is  to  say,  although  he  may  have  used  words  which  would 
only  be  apt  in  the  case  of  legitimate  children  or  next  of  kin  of 
legitimate  children — if  once  the  Court  is  satisfied  by  looking 
within  the  four  corners  of  the  will,  taking  into  consideration, 
of  course,  the  surrounding  circumstances,  that  such  was  his 
intention.  Starting  with  that,  I  wait  to  see  whether  in  the 
present  will  the  testator  has  used  such  words  as  to  make  it 
reasonably  clear  that  he  did  intend  by  these  words  which  he 
has  used  to  give  this  property  after  the  death  of  any  of  his 
daughters  without  leaving  children  to  persons  who  would 
have  been  the  next  of  kin  of  such  daughter  if  she  herself 
and  all  the  testator's  other  children  had  been  legitimate. 
It  is  said  that  that  is  so  in  this  case,  because  this  is  one  of 
those  cases  in  which  the  testator  has  created  a  dictionary 
for  himself,  and  that  we  must  read  his  will  in  the  light  of 
that  dictionary.  It  is  said  that  in  the  earlier  part  of  the 
will  he  speaks  of  his  children  illegitimate  as  well  as  legiti- 
mate by  the  general  term  "  children."  It  is  said,  therefore, 
that  we  must  read  the  word  "children"  as  connoting  illegiti- 
mate as  well  as  legitimate  children.  I  agree.  It  is  said  further 
that  in  this  dictionary  which  the  testator  has  created  we  must 


(1)  44  Ch.  D.  605. 
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put  a  still  wider  connotation  on  the  word  "children."  It  is  C.A. 
said  that  it  not  only  connotes  illegitimate  as  well  as  legitimate  1902 
children,  but  that  it  means  that  those  people  whom  he  describes  wood, 
as  children  shall  for  all  purposes  be  treated  as  legitimate  ^^Z^' 
children,  and  that  when  he  speaks  of  the  persons  who  at  the  v. 
death  of  any  daughter  would  have  been  entitled  to  her  share 
under  the  Statutes  of  Distribution,  in  case  she  had  died  wJuS^l-j.. 
possessed  thereof  without  having  been  married,  we  must  read 
that  definition  as  not  really  referring  to  the  statute  at  all,  but 
as  if  the  words  used  had  not  been  merely  in  case  she  had  died 
possessed  thereof  without  having  been  married,"  but  had  run  on, 
"  and  in  case  all  my  children  had  been  legitimate."  I  confess 
myself  that  I  think  that  is  a  very  material  advance.  We  are 
invited  because  of  the  condition  in  fact  of  the  testator's  family 
to  give  to  the  words  of  the  will  a  meaning  altogether  different 
from  and  inconsistent  with  the  real  words  of  the  will.  The 
real  words  of  the  will  bind  us  to  refer  to  the  statute  as  the 
index  to  those  who  are  to  receive  these  shares.  If  we  refer  to 
the  statute,  these  particular  people  who  are  not  next  of  kin  and 
not  within  the  statute  at  all  could  not  take.  To  decide  that 
they  can  take  does  seem  to  me  to  be  going  a  step  further  than 
any  case  has  yet  gone ;  but  it  is  said  that  we  must  take  that 
step,  because  otherwise  we  defeat  the  obvious  and  only  possible 
intention  of  the  testator.  It  is  said  that  he  could  not  have 
intended  that  these  words  should  have  no  operation,  and  that 
under  these  circumstances  we  must  construe  these  words  in 
some  such  way  as  to  give  effect  to  them.  I  do  not  know  how 
far  that  argument  is  to  be  carried,  and,  speaking  for  myself,  I 
cannot  but  think  that  there  might  be  words  defining  a  class 
with  such  accuracy  and  such  particularity  that  it  would  be 
impossible  to  override  them  upon  the  ground  that,  if  the  words 
were  construed  according  to  their  plain  meaning,  there  could 
never  have  been  a  class  capable  of  taking,  and  that  the  testator 
if  he  was  versed  in  the  law  must  have  known  that  that  was  so. 

It  is  always  possible  that  the  mistake  has  arisen  from  the 
ignorance  of  the  testator  of  the  law,  and  that  he  had  no  sort  of 
intention  of  using  the  words  in  any  other  sense  than  their  natural 
sense,  because  in  his  mind  there  was  no  necessity  for  his  doing 
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SO.  In  my  opinion,  if  that  was  a  true  description  of  his  frame 
of  mind,  it  would  be  impossible  to  say  that  he  intended  to 
create  a  dictionary  for  himself.  It  is  a  strong  thing  to  say 
that,  because  he  intended  to  create  a  dictionary  for  himself 
in  respect  of  "child,"  he  necessarily  intended  to  create  a 
dictionary  for  himself  in  respect  of  the  next  of  kin  of  such 
child.  Notwithstanding  these  considerations,  which  in  my 
opinion  make  the  question  very  difficult  to  decide,  I  have 
persuaded  myself  to  concur  in  the  judgments  about  to  be 
delivered,  because  it  so  frequently  happens  that  one  is  com- 
pelled in  cases  upon  the  construction  of  wills  to  do  violence  to 
what  one  cannot  but  think  is  the  intention  of  the  testator,  and 
it  is  rather  pleasant  in  such  good  company  to  be  able  to  give 
effect  in  this  case  to  what  I  believe  w^as  clearly  the  intention  of 
the  testator.    The  appeal  will  therefore  be  allowed. 

EoMEE  L.J.  This  is  a  curious  case ;  but  I  agree  in  thinking 
that  this  appeal  ought  to  succeed.  The  testator  by  his  will  has 
with  respect  to  each  of  his  daughters'  shares  declared  that  that 
share  shall  be  held  upon  certain  trusts  for  the  children  of  the 
daughter  after  her  death,  and,  subject  to  certain  trusts  for  the 
husband,  if  the  husband  survived  her,  to  which  I  need  not  refer, 
in  default  of  children  capable  of  taking  under  the  trusts  in 
their  favour,  in  trust  for  the  persons  who  at  the  death  of  such 
daughter  would  have  become  entitled  to  such  share  under  the 
statutes  for  the  distribution  of  the  personal  estates  of  intestates 
in  case  she  had  died  possessed  thereof  without  having  been 
married."  Now,  to  my  mind  it  is  clear  upon  this  will  that  the 
testator  intended  that  some  persons  should  be  capable  of  taking 
under  that  gift  over.  The  question  is.  What  persons  ?  Clearly 
it  could  not  have  been  intended  to  provide  in  that  gift  over  for 
any  persons  who  could  be  ascertained  under  the  statute  treating 
his  daughter  as  illegitimate,  because  on  that  footing  there  could 
have  been  no  persons  capable  of  taking.  On  that  footing  no 
meaning  could  have  been  attached  to  the  gift  over.  I  will  not 
refuse  to  say  that  the  testator  had  a  meaning  in  this  gift  over. 
I  think  that  he  had  a  meaning,  and  I  ask  myself.  What  mean- 
ing ?    If  he  did  not  mean  that  this  daughter  should  be  treated 
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as  illegitimate,  has  he  sufficiently  shewn  by  his  will,  having      C.  A. 

regard  to  the  circumstances  of  his  family,  what  he  intended  by  1902 

this  gift  over  ?    When  I  ask  myself  this  question,  can  I  doubt  wood, 

who  were  the  persons  that  he  intended  to  take  ?    No  human 

^  .  Wood 

being  can  have  the  slightest  doubt  what  the  testator  intended ; 

and  here  I  am  able  to  give  effect  to  that  intention,  and  I  there- 
fore resolve  to  do  so.  The  meaning  is  obvious.  He  has  shewn  ^^^^^  ^ 
throughout  his  will  that  he  intended  to  treat  all  his  children  as 
legitimate.  Then,  can  I  carry  out  that  which  the  testator 
intended  should  be  carried  out?  There  can  be  no  question 
that  the  gift  over  is  intended  to  take  effect.  It  is  certain  that 
it  can  take  effect  if  construed  on  the  footing  that  the  seven 
children  were  legitimate.  On  that  footing  the  whole  difficulty 
disappears.  I  think,  therefore,  that  this  appeal  ought  to 
succeed. 


Stieling  L.J.  I  am  of  the  same  opinion.  The  testator  in 
certain  clauses  of  the  will  makes  certain  bequests  to  his  children, 
whom  he  proceeds  to  name.  Of  those  children  three  were 
illegitimate  (two  of  them  being  daughters)  and  the  others  were 
legitimate.  He  afterwards  divides  the  residue  between  his 
seven  children  thereinbefore  named.  Then,  by  another  clause, 
he  settles  the  share  of  the  residuary  estate  which  any  daughter 
should  take  upon  several  trusts  for  her  children  and  husband 
not  necessary  to  be  mentioned,  and  ultimately,  in  default  of 
children,  upon  the  following  trusts :  [His  Lordship  read  the 
gift  over,  and  continued : — ] 

Now,  one  of  the  illegitimate  daughters  has  died  without 
children,  and  the  question  arises  as  to  the  effect  of  that  ultimate 
gift.  The  testator,  in  the  clause  to  which  I  have  already  referred, 
speaks  of  all  these  seven  persons  as  his  children,  and  he  treats 
all  of  them  as  on  the  same  footing.  It  follows  from  that  that 
in  the^estimation  of  the  testator  they  have  kindred,  that  they 
are  akin  to  the  testator  and  akin  one  to  another.  In  the  events 
which  have  happened,  we  are  to  inquire  who  would  be  entitled 
under  the  Statute  of  Distributions  (22  &  23  Car.  2,  c.  10).  What 
does  the  statute  say  with  regard  to  the  distribution  of  the 
personal  estate  of  a  person  who  has  died  intestate  ?  The 
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statute  says  that  the  ordinaries  **may  make  just  and  equall 
distribution  of  what  remaineth  cleare  (after  all  debts,  funeralls 
and  just  expences  of  every  sort  first  allowed  and  deducted) 
amongst  the  wife  and  children,  or  childrens  children  if  any 
such  be  or  otherwise  to  the  next  of  kindred  to  the  dead  person 
in  equall  degree."  These  are  the  persons  who  are  pointed  out 
by  the  testator  as  the  objects  of  his  bounty  in  case  the  daughter 
dies  without  leaving  children.  In  ascertaining  who  are  the  next 
of  kindred  mentioned  in  the  statute  the  question  is,  Who  are 
meant  by  the  testator?  Because  the  testator  has  simply 
adopted  this  reference  to  the  statute  as  a  means  of  expressing 
his  own  dispositions.  Are  the  illegitimate  daughters  to  be 
treated  as  having  no  kindred — no  persons  who  under  the 
statute  could  succeed  to  their  personal  estate  ?  It  is  plain  in 
the  view  of  the  testator  that  on  the  death  of  an  illegitimate 
daughter  there  might  be  persons  who  could  succeed  and  would 
succeed  to  her  estate.  He  treats  all  his  children  as  akin  to 
another ;  and,  in  my  opinion,  the  persons  intended  to  take  are 
the  next  of  kin,  not  on  the  footing  that  the  illegitimate  children 
are  of  kin  to  nobody,  but  on  the  footing  that  they  are  of  kin 
to  those  described  by  the  testator  as  their  brothers  and  sisters. 
I  therefore  agree  that  this  appeal  must  be  allowed. 


Solicitors  :  Indermaur,  Clark  d  Parker  ;  Field,  Boscoe  d  Co. 
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In  re  WEBSTER  and  JONES'  CONTRACT. 
[1901    W.  8713.] 

Vendor  and  Purchaser — Sale — Leaseholds — Abstract  of  Title — "  Deducing  Title  " 
— Single  Document — Lease — Solicitor  and  Client — Costs — Scale  Charge — 
Solicitors^  Remuneration  Actj  1881  (44  &  45  Vict.  c.  44),  General  Order 
under,  Sched.  /.,  Part  I. — Practice — Taxation — Vendor  and  Purchaser 
Summons,  Raising  Question  of  Taxation  on — Vendor  and  Purchaser  Act, 
1874  (37  &  38  Vict.  c.  78). 

On  a  sale  of  leaseholds,  the  delivery  of  an  abstract  of  the  vendor's  title 
consisting  of  the  lease  only  is  not  "  deducing  title  "  so  as  to  entitle  the 
vendor's  solicitor  to  the  scale  charge  under  Sched.  I.,  Part  I.,  of  the 
General  Order  under  the  Solicitors'  Kemuneration  Act,  1881. 

Wellhy  V.  Still,  [1894]  3  Ch.  641,  followed. 

Semhle,  per  Eomer  L.J. :  A  question  as  to  the  amount  of  the  vendor's 
costs  on  a  sale  is  not  properly  raised  upon  an  ordinary  summons  under 
the  Vendor  and  Purchaser  Act,  1874,  the  solicitor  not  being  a  party  to 
and  therefore  not  bound  by  the  proceedings.  Such  a  question  should  be 
raised  on  taxation. 


By  a  contract  in  writing  dated  June  29, 1901,  James  Webster 
and  John  Webster,  who  had  entered  into  a  contract  with 
Lord  Sefton  to  take  a  lease  for  999  years  of  a  piece  of  land 
on  the  north  side  of  an  intended  new  street  in  Litherland,  in 
the  county  of  Lancaster,  agreed  with  John  Thomas  Jones  to 
sell  this  leasehold  land  to  him,  subject  to  certain  conditions 
whereby  the  purchaser  was  to  pay  the  costs  of  the  lessor's 
solicitors  in  respect  of  the  lease  from  Lord  Sefton.  The 
vendors  were  to  execute  an  assignment  to  the  purchaser  of 
all  their  interest  in  the  land,  but  the  assignment  was  to  be 
prepared  and  stamped  by  and  at  the  expense  of  the  purchaser, 
who  was  also  to  pay  all  costs,  both  of  the  vendors  and  pur- 
chaser and  all  other  parties,  of  and  incidental  to  the  lease 
or  assignment.  A  further  condition  was  as  follows :  "  The 
vendors  shall  within  twenty-one  days  after  demand  deliver  to 
the  purchaser  an  abstract  of  their  title  to  the  said  land  com- 
mencing with  the  lease  from  Lord  Sefton,  with  which  the  pur- 
chaser shall  be  satisfied.    The  purchasers  shall  not  be  entitled 
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C.  A.      to  investigate  or  make  any  objections  or  requisitions  in  respect 
1902      of  Lord  Sefton's  title." 
Webster  AND     On  October  3,  1901,  Lord  Sefton  granted  a  lease  of  the  land 
Contract,  vendors  for  999  years  at  a  yearly  rent  of  14Z.  45.,  calcu- 

lated  at  a  certain  sum  per  square  yard.  The  vendors'  solicitors 
then  produced  the  lease  to  the  purchaser's  solicitor,  and  delivered 
to  him  an  abstract  of  the  vendors'  title  consisting  simply  of  an 
abstract,  four  brief  pages  in  length,  of  the  lease  itself.  The 
purchaser's  solicitor  made  certain  requisitions  on  the  abstract^ 
including  a  requisition  that  the  licence  of  the  lessor,  Lord 
Sefton,  should  be  obtained  to  the  assignment  to  the  purchaser. 
These  requisitions  were  duly  answered,  and  on  October  10, 
1901,  an  assignment  of  the  lease  was  executed  to  the  purchaser, 
the  licence  having  been  duly  obtained.  The  vendors'  solicitors 
then  sent  in  to  their  clients  their  bill  of  costs,  charging  a 
sum  of  23Z.  as  their  scale  fee  "  for  deducing  title  and  perusing 
and  completing  assignment."  The  vendors  claimed  that  this 
charge  should  be  paid  by  the  purchaser,  who,  however,  objected 
that  the  vendors'  solicitors  had  not  "  deduced  title  "  within  the 
meaning  of  Sched.  I.,  Part  I.,  of  the  General  Order  under  the 
Solicitors'  Eemuneration  Act,  1881,  and  were  therefore  not 
entitled  to  charge  the  scale  fee.  In  consequence  of  this  objec- 
tion, and  also  of  certain  disputes  as  to  the  correctness  of  the 
calculation  of  the  annual  rent  payable  under  the  lease,  and  as 
to  the  purchaser's  consequent  right  to  compensation  or  abate- 
ment of  his  purchase-money,  the  purchaser  took  out,  in  the 
Liverpool  District  Eegistry,  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  for  the  determination  of  the  several 
questions  in  dispute,  including  the  question  of  the  correctness 
of  the  scale  fee  of  23Z.  The  case  calls  for  a  report  upon  this 
latter  point  only. 

The  Vice-Chancellor  of  the  County  Palatine  of  Lancaster 
held,  upon  the  authority  of  Kekewich  J.'s  decision  in  Wellhy 
V.  Still  (1),  that  since  the  vendors'  title  consisted  simply  of 
one  document,  namely,  the  original  lease,  there  had  been  no 
deduction  of  title "  within  the  General  Order  under  the 
Solicitors'  Eemuneration  Act,  1881,  and  accordingly  made  a 
(1)  [1894]  3  Ch.  641. 
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declaration  that  the  vendors  were  not  entitled  to  charge  the  C.A. 


Norton,  E.G.,  and  Cochran,  for  the  vendors.  The  question 
is  whether  a  solicitor,  when  he  prepares  an  abstract  of  the 
title  of  his  client,  the  vendor,  on  a  sale  to  a  purchaser,  and 
that  title  consists  of  one  document  only,  whether  it  be  an 
original  lease  or  original  conveyance,  can  be  said  to  be 
*^  deducing  title."  We  submit  that  he  can.  The  question 
depends  upon  the  meaning  of  the  expression  "  deducing  title  " 
in  the  scale  in  Sched.  I.,  Part  I.,  of  the  General  Order  under 
the  Solicitors'  Kemuneration  Act,  1881  (44  &  45  Vict.  c.  44) : 
Vendor's  solicitor  for  deducing  title  to  freehold,  copyhold,  or 
leasehold  property,  and  perusing  and  completing  conveyance 
(including  preparation  of  contract  or  conditions  of  sale,  if  any)." 

P.  0.  Lawrence,  K.C.  {Stuart  Deacon  with  him),  for  the 
purchaser,  raised  the  preliminary  objection  that  this  was  really 
a  question  between  the  vendors  and  their  solicitors,  and  that 
the  solicitors  were  not  parties  to  the  summons  or  the  appeal. 

[EoMER  L.J.  Technically  that  is  so.  The  proper  time  to 
discuss  the  question  would  seem  to  be  on  taxation ;  but  I  do 
not  think  we  ought  to  put  the  parties  to  the  expense  of  a 
further  appHcation  if  we  can  decide  the  substantial  question 
now.] 

Norton,  K.C,  and  Cochran,  Our  contention  is  that  the 
vendors'  solicitors  have  done  all  that  is  stated  in  the  General 
•Order,  namely,  "  deduced  title,  and  perused  and  completed  con- 
veyance." The  abstract  they  delivered  was  of  the  whole  title 
of  the  vendors.  Whether  the  title  consists  of  one  deed  only 
•or  of  many  is  quite  immaterial  in  considering  this  question. 
Supposing  a  vendor  produces  as  his  title  a  conveyance  forty 
years  old,  can  it  be  said  that  he  is  not  "  deducing  title  "  ?  It 
is  a  fallacy  to  say  that  where  one  document  only  is  produced 
there  is  no  deducing  of  title.  The  vendor's  solicitor,  on  a  sale 
•of  leaseholds,  deduces  title  by  shewing  that  he  has  a  lease.  It  is 
noti'sufficient  for  the  lessee  to  say,  "  I  am  lessee" ;  the  purchaser 
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C.A.      requires  that  statement  to  be  confirmed,  and  thereupon  the 
1902       lessee's  solicitor  shews   or   deduces  the  title.  "Deducing 
Webster  and  title "  is  "a  drawing  forth  of  the  title,  shewing  the  source 
Cot?teact    ^^^^  which  it  is  derived  "  :  Oahden  v.  Pike.  (1)    We  submit 
In  re.      that  whenever  you  prepare  an  abstract,  even  if  it  be  of  one 
document  only,  you  "  deduce  title,"  just  as  you  *'  investigate 
title,"  when  there  is  one  document  only,  such  as  a  single  Act 
of  Parliament :  Ex  parte  Mayor  of  London.  (2)     Wellhy  v. 
Still  (3),  upon  which  the  learned  Yice-Chancellor  relied,  does- 
not  apply,  because  there  the  purchaser  did  not  take  an  abstract 
at  all,  but  only  a  copy  of  a  lease;  you  do  not  ''deduce  title" 
by  simply  handing  a  copy  of  a  deed  :  you  do  so  by  abstracting 
your  title-deed.    If  that  case  decided  that  a  proper  title  wa& 
"deduced,"  we  submit  it  is  wrong  and  should  be  overruled;  it 
is,  moreover,  inconsistent  with  Ex  parte  Mayor  of  London.  (2) 
P.  0.  Lawrence,  K.C.,  and  Stuart  Deacon,  for  the  purchaser, 
were  not  called  upon. 

Vaughan  Williams  L.J.  (after  stating  the  facts).  The 
question  which  arises  in  this  case  is,  Has  there  in  these  circum- 
stances been  such  a  deduction  of  title  as  to  entitle  the  vendors' 
solicitors  to  make  a  scale  charge  under  the  schedule  to  the 
General  Order  under  the  Solicitors'  Kemuneration  Act,  1881  ? 
In  my  judgment,  there  has  not  been  such  a  deduction  of  title. 
I  agree  with  the  observations  which  were  made  by  the  Vice- 
Chancellor  in  his  judgment.  I  do  not  at  all  mean  to  say  that 
the  case  is  an  unarguable  one.  I  will  assume  that  there  wa& 
something  to  be  said  on  both  sides — that  it  might  be  reason- 
ably said  that  the  deduction  of  title  is  correlative  with  the 
investigation  of  title,  and  that  what  is  covered  by  the  one  is 
covered  by  the  other,  so  that  there  has  been  a  deduction 
of  title,  although  there  is  nothing  more  than  the  production 
of  this  one  lease  and  the  delivery  of  the  abstract  of  it.  B& 
that  how  it  may,  this  point  was  raised  and  clearly  decided 
in  the  case  of  Wellhy  v.  Still  (3)  by  Kekewich  J.  The  head- 
note  of  the  case  correctly  states  the  result  of  the  decision  :. 


(1)  (1865)  13  W.  E.  673  ;  34  L.  J.  (2)  (1887)  34  Ch.  D.  452. 
(Ch.)  620.  (3)  [1894]  3  Ch.  641. 
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"A  solicitor  to  a  mortgagor  of  leaseholds,  who  simply  pro-      c. a. 
duces  and  delivers  an  abstract  of  the  leases  under  which  the  1902 
mortgagor  holds,  has  not  deduced  title  within  the  meaning  of  Webster  and 
Sched.  I.,  Part  I.,  of  the  General  Order  under  the  Sohcitors  Co^n™act, 
Eemuneration  Act,  1881,  and  consequently  is  not  entitled  to 
charge  the  scale  fee."    It  was  attempted  by  Mr.  Norton  to  ^..y^^g^^.'i 

°  .  .  Williams  \j.J. 

differentiate  this  case  by  a  suggestion  that  in  Wellby  v.  Still  (1)   

there  was  no  delivery  of  the  abstract.  But  it  is  perfectly  plain 
from  the  statement  of  facts,  the  argument,  and  the  judgment 
that  there  was  a  delivery  of  the  abstract  as  well  as  the  pro- 
duction of  the  lease.  Now,  that  case  having  been  decided 
as  long  ago  as  1894,  and  there  never  having  been  an  appeal 
against  the  decision,  and  the  question  not  having  apparently 
been  raised  in  any  case  since  then,  it  would  be,  to  my  mind, 
very  inconvenient,  even  if  we  had  a  doubt  as  to  the  correctness 
of  that  decision,  to  interfere  with  the  practice  which  has  now 
been  in  force  for  eight  years. 

Speaking  for  myself  only,  I  should  like  to  add  that  I  have 
not  any  doubt  that  there  has  not  been  any  deduction  of  title 
here.  Unless  some  very  special  -and  non-natural  meaning  be 
given  to  the  word  "  deducing,"  it  seems  to  me  impossible  to 
say  that  there  has  been  any  deducing  "  in  this  case ;  and  I 
see  no  reason  why  we  should  give  a  non-natural  meaning  to 
the  word. 

Under  these  circumstances,  I  think  the  appeal  ought  to  be 
dismissed,  and  dismissed  with  costs. 

KoMER  L.J.  Upon  the  point  now  before  us  I  should  like,  in 
the  first  place,  to  express  my  doubt,  to  say  the  least  of  it,  as  to 
whether  it  was  right  or  proper  to  attempt  to  raise  a  question  of 
this  kind  on  the  amount  of  the  vendor's  costs,  upon  a  summons 
under  the  Vendor  and  Purchaser  Act.  It  is  extremely  incon- 
venient, because  a  person  who  may  be  affected  by  the  question 
is  a  person  who  is  not  party  to  the  proceedings,  namely,  the 
solicitor  to  the  vendor,  and  he  is  a  person  who  cannot,  so  far 
as  I  can  see,  be  bound  by  the  proceedings.  Properly  speaking, 
a  question  of  this  kind  should  be  raised  on  taxation.  However, 

(1)  [1894]  3  Ch.  641. 
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0.  A.      all  parties  here  are  williog  to  abide  by  our  decision  on  the 
1902      point,  and  therefore  I  think  it  better  that  we  should  express 
Webster  and  our  opinion  upon  it. 

Now,  I  think,  in  dealing  with  a  question  of  this  kind,  we  are 
entitled  to  deal  with  it  as  a  matter  of  substance.  We  are 
entitled  to  see  whether  in  substance  there  has  been  a  deducing 
title  "  within  the  meaning  of  the  words  used  in  the  schedule 
in  question ;  and,  having  regard  to  the  circumstances  of  this 
case,  I  do  not  think  there  has,  in  substance,  been  any  "  deduc- 
ing "  of  title.  The  facts  are  that  the  vendors  are  lessees  who 
have  just  obtained  the  lease  they  contemplated  getting.  It  is 
admitted  that  there  have  been  no  dealings  by  them  since  they 
obtained  the  lease,  and  it  is  a  case  where,  under  the  contract, 
the  title  of  the  lessor  could  not  be  investigated. 

Can  the  vendors,  under  these  circumstances,  claim  to  say,  as 
a  matter  of  substance,  that  the  title  has  been  deduced  ?  I  do 
not  think  so. 

Having  regard  to  the  decision  of  Kekewich  J.  in  Wellhy  v. 
Still  (1),  I  think  the  appeal  ought  to  be  dismissed. 

Stirling  L.J.  I  agree.  If  the  matter  were  res  integra,  I 
think  that  a  great  deal  might  be  said  as  to  what  is  the  true 
meaning  of  the  words  deducing  title "  in  the  Solicitors' 
Eemuneration  Order,  and  the  matter  might  require  careful 
consideration.  But  it  appears  to  me  that  the  very  point  was 
raised  in  the  year  1894  before  Kekewich  J.,  and  was  decided 
by  him.  That  decision  has  now  stood  for  eight  years,  and, 
unless  there  were  some  strong  ground  for  holding  that  the 
decision  was  incorrect,  I  think  it  would  be  unwise  for  us  to 
depart  from  a  decision  on  a  point  of  practice  of  this  kind. 

I  therefore  agree  that  the  appeal  must  be  dismissed 
with  costs. 


Solicitors:  Jaques  dc  Co.,  for  Layton,  Melly  d  Layton, 
Liverjpool;  Bentley  d  Jones,  for  E,  D,  Symond,  Liverpool, 

(1)  [1894]  3  Ch.  641. 

G.  I.  F.  C. 
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UNION  LIGHTEEAGE  COMPANY  LONDON 
GEAVING  DOCK  COMPANY. 

[1900    U.  467.] 

Easement — Easement  of  Necessity — Bight  of  Support — Implied  Eeservation 
Severance  of  tiuo  Tenements  held  hy  Common  Oivner — Prescription 
Enjoyment  Clam — Bight  to  Support  of  Side  of  Dock. 

In  1860  a  dock  and  a  wharf  to  the  west  of  it,  and  divided  from  it  by  a 
fence,  belonged  to  the  same  owner.  In  order  to  secure  the  side  of  the  dock, 
he  in  that  year  carried  a  number  of  tie-rods  under  the  ground  beneath  the 
fence  and  beneath  the  surface  of  the  wharf  for  a  distance  of  about  15^  feet 
to  the  west  of  the  fence,  the  rods  being  there  fastened  by  nuts  to  piles 
which  were  driven  into  the  soil  of  the  wharf.  The  tie-rods  were  not 
visible;  but  two  nuts  on  piles  were  visible  on  the  western  side  of  the 
camp-sheathing  which  held  up  the  side  of  the  wharf. 

In  1877  the  then  owners  of  both  properties  conveyed  the  wharf  to  the 
plaintiffs,  without  any  express  reservation  of  a  right  of  support  for  the 
dock.  In  1886  the  same  owners  conveyed  the  dock  to  the  defendants' 
predecessors  in  title.  In  1900  the  plaintiffs,  in  making  some  excavations 
in  the  wharf,  became  for  the  first  time  aware  of  the  existence  of  the 
tie-rods : — 

Held^  by  Eomer  and  Stirling  L..IJ.,  Yaughan  Williams  L.J.  dissenting, 
(1.)  that,  when  the  wharf  was  conveyed  to  the  plaintiffs,  there  was  no 
implied  reservation  of  a  right  of  support-  to  the  dock,  and  that  the  tie-rods 
did  not  remain  vested  in  the  grantors  as  part  of  or  appurtenant  to  the 
dock ;  (2.)  that  the  owners  of  the  dock  had  not  acquired  an  easement  of 
support  by  length  of  enjoyment,  the  enjoyment  having  been  clam,  and 
that  consequently  the  plaintiffs  were  entitled  to  remove  the  tie-rods 
from  their  land. 

Decision  of  Cozens-Hardy  J.,  [1901]  2  Ch.  300,  affirmed. 

Per  Vaughan  "Williams  L.J.  :  The  tie-rods  formed  a  corporeal  part  of 
the  dock,  and  were  reserved  with  it  as  appurtenant  thereto. 

Moreover,  the  enjoyment  of  the  support  was  not  clam,  because  the 
plaintiffs  had  the  means  of  knowledge. 

Per  Eomer  L.J.  :  The  easement  of  support  was  not  one  of  necessity, 
and  therefore  a  reservation  of  it  could  not  be  implied. 

A  prescriptive  right  to  an  easement  over  another  man's  land  can  be 
acquired  only  when  the  enjoyment  has  been  open — that  is,  of  such  a 
character  that  an  ordinary  owner  of  the  land,  diligent  in  the  protection  of 
his  interests,  would  have,  or  must  be  taken  to  have,  a  reasonable  opportunity 
of  becoming  aware  of  the  enjoyment. 

Per  Stirling  L.J. :  An  easement  of  necessity  is  one  without  which  the 
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property  retained  upon  a  severance  cannot  be  used  at  all ;  not  one  which 
is  merely  necessary  to  the  reasonable  enjoyment  of  that  property. 

It  is  established  by  Dalton  v.  Angus,  (1881)  6  App.  Cas.  740,  that,  in 
order  that  an  easement  may  be  gained  by  prescription,  it  must  be  proved 
that  the  person  against  whom  it  is  claimed  had  some  knowledge  or  means 
of  knowledge. 

Appeal  from  the  decision  of  Cozens-Hardy  J.  (1) 
In  1860  Henry  Green  was  the  owner  in  fee  simple  of  some 
riverside  property  at  Blackwall.  The  western  part  was  used 
as  a  wharf  and  shipbuilding  yard,  and  was  in  the  occupation 
of  Messrs.  Freeman  as  tenants.  The  eastern  part  was  in  the 
occupation  of  Green  himself.  In  the  same  year  he  employed 
contractors  to  construct  a  graving  dock  on  his  own  premises. 
It  was  constructed  with  timber  sides,  the  underground  supports 
or  ties  being  placed  on  the  eastern  side  of  the  boundary  fence 
dividing  the  two  portions  of  the  property.  Signs  of  weakness 
soon  appeared,  and,  in  order  to  make  the  dock  secure.  Green, 
in  or  about  1861,  under  some  arrangement  with  his  tenants, 
Messrs.  Freeman,  carried  rods  or  ties  through  the  boundary 
fence  under  the  wharf  to  a  distance  of  about  15  ft.  6  in.,  piles 
being  placed  there,  and  the  rods  or  ties  being  fastened  to  the 
piles  by  nuts.  The  rods  or  ties  were  not  visible  under  the 
wharf,  nor,  except  to  the  extent  which  will  be  mentioned 
presently,  were  the  piles  or  the  nuts  visible. 

In  1877,  Green  having  died,  and  both  the  properties  being  in 
hand,  the  devisees  under  his  will  conveyed  the  wharf  premises 
to  the  plaintiffs,  who  carried  on  business  there  up  to  the  com- 
mencement of  the  present  action.  The  conveyance  was  in  the 
ordinary  form,  and  contained  no  express  reservation  of  any 
right  of  support  to  the  dock.  In  1886  Green's  devisees  sold 
the  dock  premises  to  a  company,  which  subsequently  sold  those 
premises  to  the  defendants,  who  carried  on  business  there  up 
to  the  commencement  of  the  action.  This  conveyance  also 
was  in  common  form,  and  was  silent  as  to  support.  In  1892 
the  defendants  concreted  the  bottom  and  a  small  part  of  the 
side  of  their  dock ;  but  with  this  exception  the  timber  remained 
as  before.  In  1900  the  plaintiffs,  in  the  course  of  excavations 
with  a  view  to  improving  their  property,  came  across  a  number 
(1)  [1901]  2  Ch.  300. 
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of  rods  and  ties,  which  were  those  which  had  been  placed  there 
in  1861. 

The  question  in  the  action  was  whether  the  defendants  were 
entitled,  as  against  the  plaintiffs,  to  have  their  dock  supported 
by  means  of  the  rods  and  ties. 

The  result  of  the  evidence  was  thus  stated  by  Cozens-Hardy  J. 
in  his  judgment : — 

"  Evidence  has  been  adduced  which  satisfies  me  on  several 
points.  (1.)  For  a  timber  dock  of  this  nature  it  was  reason- 
ably necessary  to  have  underground  rods  and  ties  extending 
beyond  the  division  fence  between  the  two  properties.  This 
was  proved  by  actual  experience  in  1860,  and  Mr.  Jefferey, 
whose  testimony  was  in  no  way  shaken,  states  that  the  proper 
distance  for  safety,  though  it  might  vary  slightly  having  regard 
to  the  nature  of  the  soil,  is  for  a  dock  of  this  depth  thirty-three 
feefc  from  the  side,  and  this  is  about  the  distance  adopted  in 
1861.  (2.)  If  instead  of  a  timber  dock  a  concrete  wall  had 
been  placed  on  the  western  side  of  the  dock,  it  would  not  have 
been  necessary  to  go  beyond  the  boundary  fence.  (3.)  The 
plaintiffs,  when  they  purchased  in  1877,  in  fact  had  no  know- 
ledge of  the  existence  of  the  rods  or  ties  under  their  land,  and 
they  were  not  aware  of  their  existence  until  1900.  In  saying 
this  I  refer  to  the  directors  and  managers  of  the  plaintiff  com- 
pany. (4.)  There  are  now  visible  on  the  western  side  of  the 
camp-sheathing  (1)  which  holds  up  the  side  of  the  wharf,  and  a 
few  inches  above  the  slip,  two  nuts  on  the  outside  of  piles. 
These  are  nuts  and  piles  placed  there  in  1861.  These  nuts  are 
not  always  visible,  and  are  not  of  such  a  nature  as  to  attract 
attention.  In  fact,  the  directors  and  the  present  manager  had 
not  noticed  them  until  1900.  (5.)  Although  a  skilled  expert 
informed  of  the  nature  of  the  dock  might  have  concluded  that 
these  nuts  had  to  do  with  the  support. of  the  dock,  no  ordinary 
person  conversant  with  riverside  property  would  necessarily 
have  arrived  at  this  conclusion,  for  they  might  very  probably 
have  served  to  support  the  camp-sheathing  and  the  wharf 
behind  it.  (6.)  If  the  plaintiffs  remove  the  ties  it  is  probable 
that  the  dock  side  will  give  way." 

(1)  [See  note  [1901]  2  Ch.  at  p.  302.] 
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The  accuracy  of  this  statement  was  not  disputed. 
Cozens-Hardy  J.  held  that  when  the  wharf  was  conveyed  to- 
the  plaintiffs  there  was  no  implied  reservation  of  a  right  to 
support  to  the  dock  ;  that  the  support  had  been  enjoyed  claniy 
and  that  therefore  no  easement  had  been  acquired  by  enjoy- 
ment ;  and  that  the  plaintiffs  were  entitled  to  remove  the  rods 
and  ties,  although  the  result  might  be  to  cause  the  defendants* 
dock  to  collapse. 

The  defendants  appealed. 

Eve,  K.C.,  and  Peterson,  for  the  defendants.  It  is  submitted 
that  the  defendants  have  acquired  an  easement  for  the  support 
of  the  side  of  their  dock  by  means  of  the  ties,  either  by  implied 
reservation  in  the  conveyance  to  the  plaintiffs,  or  by  enjoyment 
since  1877.  The  defendants  do  not  complain  of  any  of  the  six 
findings  of  fact  stated  by  Cozens-Hardy  J.,  he  having  qualified, 
his  third  finding  in  the  way  he  has  done. 

(1.)  It  is  submitted  that  there  was  an  implied  reservation  of 
an  easement  of  support.  It  is  an  easement  of  necessity,  and  it 
is  therefore  an  exception  from  the  general  rule  that  a  grantor 
who  intends  to  reserve  an  easement  must  do  so  in  express, 
words  :  Wheeldon  v.  Burrows  (1) ;  Nicholas  v.  Chamberlain  (2) ;. 
Clark  V.  Cogge  (3) ;  Palmer  v.  Fletcher  (4) ;  Sicffieldv.  Broion  (5) ; 
Crossley  d  Sons  v.  Lightowler,  (6)  As  regards  a  way  of  necessity, 
it  is  not  meant  that  it  must  be  impossible  for  the  grantor  to 
obtain  access  to  his  land  by  purchasing  a  right  of  way  over 
neighbouring  land ;  it  is  sufficient  if  the  access  has  always, 
been  over  the  land  which  is  granted ;  that  is  a  way  of  necessity 
rebus  sic  stantibus :  Ewart  v.  Cochrane  (7) ;  Finnington  v. 
Galland.  (8)  An  express  reservation  by  a  grantor  is  treated 
as  a  regrant  by  the  grantee. 

If  the  defendants  were  obliged  to  expend  money  in  order  to 
preserve  the  support  of  their  dock,  a  state  of  things  would  be 
introduced  different  from  that  which  existed  at  the  time  of  the 
conveyance. 

(1)  (1879)  12  Ch.  D.  31,  49,  59.  (5)  (1864)  4  D.  J.  &  S.  185. 

(2)  (1606)  Cro.  Jac.  121.  (6)  (1867)  L.  K.  2  Ch.  478,  486. 

(3)  (1606)  Cro.  Jac.  170.  (7)  (1861)  7  Jur.  (N.S.)  925. 

(4)  (1663)  1  Lev.  122  (8)  (1853)  9  Ex.  1. 
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[Vaughan  Williams  L.J.  referred  to  FheijseyY,  Vicary.  (1)] 
It  could  not  have  been  intended  to  place  it  in  the  power  of 
the  plaintiffs  to  destroy  the  property  which  was  retained  by 
the  defendants.  The  defendants  rely  upon  what  was  said  by 
James  L.J.  in  Wheeldo7i  v.  Burroivs  (2) — namely,  that  in 
Nicholas  v.  Chamberlain  (3)  "the  Court  seems  to  have  really 
proceeded  on  the  ground  that  it  was  not  an  incorporeal  ease- 
ment, but  that  the  whole  .of  the  conduit  through  which  the 
water  ran  was  a  corporeal  part  of  the  house,  just  as  in  any  old 
city  there  are  cellars  projecting  under  other  houses.  They 
thought  it  was  not  merely  the  right  to  the  passage  of  water, 
but  that  the  conduit  itself  passed  as  part  of  the  house,  just  like 
a  flue  passing  through  another  man's  house."  These  tie-rods 
are  an  easement  or  a  convenience  necessary  for  the  reasonable 
enjoyment  of  the  defendants'  property. 

(2.)  The  defendants  have  acquired  a  right  to  the  tie-rods  by 
prescription  under  the  statute  or,  at  any  rate,  by  length  of 
enjoyment.  In  Siiffield  v.  Broion  (4)  the  user  had  been  inter- 
mittent ;  in  the  present  case  it  has  been  continuous.  The 
plaintiffs'  agents  who  were  called  to  prove  that  the  plaintiffs 
had  no  knowledge  of  the  existence  of  the  tie-rods  were  not 
persons  who  were  likely  to  know.  The  persons  likely  to 
know  would  have  been  those  who  were  engaged  in  work 
about  the  wharf ;  not  such  persons  as  directors,  who  paid  only 
occasional  visits  to  it.  It  is  submitted  that  the  plaintiffs 
had  notice,  either  actual  or  constructive,  of  the  existence  of 
the  tie-rods. 

[EoMEE  L.J.  May  not  the  supports  be  regarded  as  part  of 
the  adjacent  land  ?] 

The  defendants  have  to  shew  that  on  the  severance  of  two 
tenements  by  sale  there  is  not  only  an  implied  grant  to  the 
purchaser  of  the  one  tenement  of  a  right  to  support,  but 
also  an  implied  reservation  of  a  right  to  support  to  the 
tenement  retained  by  the  vendor.  That  is  the  principle 
applicable  on  the  severance  of  two  tenements  mutually  sup- 
porting each  other.   The  principle  is  illustrated  and  explained  in 
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(1)  (1847)  16  M.  &  W.  484. 

(2)  12  Ch.  D.  60. 


(3)  Cro.  Jac.  121. 

(4)  4  D.  J.  &  S.  185. 
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JDugdale  v.  Bohertson  (1) ;  Caledonian  By.  Co.  v.  Sprot  (2) ; 
North  Eastern  By,  Co.  v.  Elliott  (3) ;  Bichards  v.  Bose  (4) ; 
Wheeldon  v.  Burrows  (5) ;  Murchie  v.  Black  (6)  :  the  reason 
underlying  the  authorities  being  the  mutuality  of  the  right 
to  support.  Gay  ford  v.  Nicholls  (7)  illustrates  the  distinc- 
tion when  the  two  tenements  did  not  belong  to  the  same 
owner. 

[Vaughan  Williams  L.J.  referred,  as  to  the  right  to  support 
being  impHed  in  a  grant,  to  Bighy  v.  Bennett.  (8)] 

The  law  laid  down  in  that  case  applies  also  to  a  devise 
Phillips  V.  Low.  (9) 

It  is  submitted  that  the  defendants  bring  themselves  either 
within  the  exception  in  Wheeldon  v.  Burrows  (5),  this  being 
an  easement  of  "necessity,"  or  within  those  cases  which  shew 
that  a  grantor  of  one  of  two  tenements  ,  is  entitled  to  the 
reservation  of  the  existing  right  to  the  support  of  the  tenement 
which  he  retains. 

Then  it  is  contended  on  the  part  of  the  plaintiffs  that  the 
easement  cannot  be  claimed,  because  it  has  been  enjoyed  clam^ 
and  reliance  is  placed  on  Solomon  v.  Vintners'  Co.  (10)  and 
DaltonY.  Angus.  (11)  The  decision  in  the  former  case  does  not 
go  to  the  extent  that  clam  means  "  secretly  "  :  the  word  does 
not  imply  mere  want  of  knowledge  on  the  part  of  the  owner  of 
the  servient  tenement :  it  means  that  the  easement  must  not 
have  been  enjoyed  surreptitiously  ;  it  imports  an  intention  to 
acquire  a  right  fraudulently  or  surreptitiously.  There  has  been 
nothing  of  that  kind  here. 

[KoMEE  L.J.  referred,  as  to  the  necessity  of  there  being  an 
open  enjoyment  of  an  easement,  to  Gale  on  Easements,  7th  ed. 
p.  207,  citing  Partridge  v.  Scott.  (12)] 

In  that  case  neither  party  was  aware  of  the  existence  of  the 
casement.     The  observations   of  the  Lords  in  Balton  v. 


(1)  (1857)  3  K.  &  J.  695. 

(2)  (1856)  2  Macq.  449. 

(3)  (1860)  29  L.  J.  (Ch.)  808. 

(4)  (1853)  9  Ex.  218,  221. 

(5)  12  Ch.  D.  31,  59. 

(6)  (1865)  19  C.  B.  (N.S.)  190. 

(7)  (1854)  9  Ex.  702,  707-8. 


(8)  (1882)  21  Ch.  D.  559. 

(9)  [1892]  1  Ch.  47. 

(10)  (1859)  4  H.  &  N.  585. 

(11)  6  App.  Cas.  740. 

(12)  (1838)  3  M.  &  W.  220,  229 ; 
49  R.  R.  578. 
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Angus  (1)  do  not  carry  the  law  any  further  than  is  laid  down 
in  the  previous  cases. 

[Vaughan  Williams  L.J.  According  to  that  case,  if  there 
is  no  knowledge,  there  is  an  end  of  prescription.] 

No  doubt,  consent  or  acquiescence  on  the  part  of  the  owner 
of  the  servient  tenement  lies  at  the  root  of  prescription  :  Sturges 
V.  Bridgman  (2) ;  and  here  the  existence  of  these  tie-rods, 
which  were  necessary  supports  for  a  wooden  dock,  must  have 
been  actually  known  to  the  plaintiffs,  or  ought  reasonably  to 
have  been  known  to  them.  This  is  shewn  by  the  evidence. 
When  an  easement  has  existed  on  a  man's  land  for  over  twenty 
years,  an  easement  of  the  existence  of  which  he  must  have 
known  if  he  had  paid  proper  attention  to  his  property,  he  can- 
not be  heard  to  say  he  did  not  know  what  was  going  on.  In 
such  a  case  knowledge  will  be  imputed  to  him.  It  is  submitted 
that  the  circumstances  under  which  the  right  came  to  the 
owner  of  the  dominant  tenement  are  not  such  as  to  negative 
that  right. 

Hon.  E.  C,  Macnagliten,  E.G.,  and  Bryan  Farrer,  for  the 
plaintiffs.  It  is  clear  from  the  evidence  that  the  directors 
of  the  plaintiff  company,  at  the  time  they  bought,  were  not 
aware  of  the  existence  of  these  tie-rods.  Moreover,  any  pre- 
sumption of  actual  knowledge  is  precluded  by  the  acts  of  the 
parties,  for  Green's  devisees  would  not  have  sold  without  any 
reservation  of  the  right  to  support  if  they  had  been  aware  of 
and  intended  to  reserve  it.  The  discovery  of  the  tie-rods  was 
perfectly  casual  and  accidental,  the  discovery  being  only  made 
when  the  plaintiffs  came  to  make  excavations  in  their  property. 
The  question,  then,  is  whether  under  ss.  2  and  5  of  Lord  Ten- 
terden's  Act,  2  &  3  Will.  4,  c.  71,  the  defendants  have  enjoyed 
this  easement  for  twenty  years  "as  of  right."  The  words 
"  enjoyed  by  any  person  claiming  right,"  in  s.  2,  and  "  enjoy- 
ment thereof  as  of  right,"  in  s.  5,  mean  an  enjoyment  nec  vi, 
nec  clam,  nec  precario  :  the  enjoyment  during  the  whole  period 
of  twenty  years  must  have  been  open  and  notorious  :  Tickle  v. 
Brown  (3) ;  Bright  v.  Walker  (4) ;  and  consent  and  acquiescence 

(1)  6  App.  Cas.  740.  (3)  (1836)  4  Ad.  &  E.  369,  382  ; 

(2)  (1879)  11  Ch.  D.  852,  863.  43  K.  E.  358. 

(4)  (1834)  1  C.  M.  &  K.  211 ;  40  R.  R.  536. 
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of  the  owner  of  the  servient  tenement  lies  at  the  root  of  pre- 
scription ;  that  is  to  say,  the  enjoyment  must  be  of  something  of 
which  he  knew  and  which  he  might  have  interrupted :  Sturges 
V.  Bridgman  (1)  :  so  also  Dalton  v.  Angus  (2)  ;  Partridge  v.. 
Scott  (3) ;  and  Gately  v.  Martin.  (4)  A  grantor  cannot  reserve 
an  easement  without  expressing  it  in  terms,  on  the  principle, 
that  a  man  cannot  derogate  from  his  own  grant :  Wheeldon  v. 
Burrows  (5) ;  Suffield  v.  Broiun.  (6)  The  only  exception  is  in 
the  case  of  an  easement  of  necessity,  such  as  a  right  of  way  to 
a  landlocked  tenement,  or  a  necessary  right  of  support,  as  in 
Bichards  v.  Bose.  (7) 

But  there  is  in  the  present  case  no  such  easement  of 
necessity  "  as  was  mentioned  by  Thesiger  L.J.  in  Wheeldon  v. 
Burroios.  (8)  The  plaintiffs  rely  upon  the  fact  that  when  they 
bought  their  wharf  they  had  no  knowledge  of  the  easement  now 
claimed,  and  there  was  nothing  to  bring  it  home  to  them. 

Peterson^  in  reply. 

Cur.  adv.  vult. 


July  21.  Vaughan  Williams  L.J.  read  the  following  judg- 
ment : — The  question  is,  whether  there  has  been  gained,  in 
respect  of  the  dry  dock  of  the  defendants,  the  right  to  retain  in 
or  under  the  land  of  the  plaintiffs  certain  rods  or  ties  for  the 
purpose  of  supporting  or  upholding  the  dry  dock.  The  defend- 
ants claim  the  right  in  two  ways :  first,  by  way  of  implied 
reservation  ;  secondly,  by  way  of  prescriptive  easement.  It  i& 
necessary,  in  order  to  judge  of  these  claims,  to  state  the  history 
of  the  case.   [His  Lordship  stated  the  facts,  and  continued : — ] 

I  will  now  deal  with  the  two  legal  questions  in  succession. 
First,  was  there,  under  these  circumstances,  any  reservation  by 
Green  of  the  right  of  support  by  these  tie-rods  ?  Secondly, 
have  Green  or  his  successors,  by  enjoyment  since  1877,  acquired^ 
by  prescription  or  presumed  lost  grant,  any  right  to  this 
support  ?  Now,  as  to  the  question  of  reservation,  Wheeldon  v. 
Burrows  (9)  puts  beyond  doubt  the  general  rule,  that,  if  a 


(1)  11  Ch.  D.  852,  863. 

(2)  6  App.  Cas.  740,  801,  819. 

(3)  3  M.  &  W.  220,  229,  230 ;  49 
E.  E.  578. 

(4)  [1900]  2  I.  E.  269,  272. 


(5)  12  Ch.  D.  55-6. 

(6)  4  D.  J.  &  S.  185,  197,  200. 

(7)  9  Ex.  218. 

(8)  12  Ch.  D.  57-8. 

(9)  Ibid.  31. 
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grantor  upon  a  conveyance  of  part  of  his  property  intends  to  C.  A. 

reserve  any  right  over  the  tenement  granted,  he  must  do  so  by  1902 

an  express  reservation  in  the  grant.     So  far  Wheeldon  v.  union 

Burroivs  (1)  is  a  mere  affirmation  of  the  law  as  laid  down  by  ^compSt  ^ 

Lord  Westbury  in  Suffield  v.  Brown  (2),  where  he  says  :  "  But  lq^;^^^ 

I  cannot  agree  that  the  grantor  can  derogate  from  his  own  Graving 

.  Dock 
absolute  grant  so  as  to  claim  rights  over  the  thing  granted,  company. 

even  if  they  were  at  the  time  of  the  grant  continuous  and  y'^an 
apparent  easements  enjoyed  by  an  adjoining  tenement  which 
remains  the  property  of  him  the  grantor.  Consider  the  ease- 
ments as  if  they  were  rights  members  or  appurtenances  of  the 
adjoining  tenement;  they  still  admit  of  being  aliened  or 
released,  and  the  absolute  sale  and  grant  of  the  land  on  or  over 
which  they  are  claimed  is  inconsistent  with  the  continuance  of 
anything  abridging  the  complete  enjoyment  of  the  thing  granted 
which  is  separable  from  the  tenement  retained,  and  can  be 
ahened  or  released  by  the  owner."  But  both  Thesiger  L.J.  in 
Wheeldon  v.  Burrows  (1)  and  Lord  Westbury  in  Suffield  v. 
Brown  (2)  recognise  that  there  are  some  exceptions  to  this 
general  rule.  One  exception  is  the  case  of  necessity,  of  which 
a  way  of  necessity  is  the  most  familiar  instance.  Another  case 
of  exception  is  the  case  of  reciprocity,  in  which  houses  or  other 
buildings  are  so  constructed  as  to  be  mutually  subservient  to 
and  dependent  on  each  other,  neither  being  capable  of  standing 
or  being  enjoyed  without  the  support  it  derives  from  its  neigh- 
bour. This  exception  is  recognised  by  Lord  Westbury  (3)  and 
by  Thesiger  L.J.  in  Wheeldon  v.  Burrows  (1),  the  judgment  of 
Pollock  C.B.  in  Bichards  v.  Bose  (4)  being  generally  the  authority 
quoted  for  this  exception  of  reciprocal  or  mutual  easements. 
A  third  exception  is  where  that  which  is  claimed  to  be  reserved 
is  not  an  incorporeal  easement,  but  part  and  parcel  of  a  house 
or  other  building  belonging  to  the  conveying  party,  but  not 
included  in  the  conveyance.  This  exception  is  clearly  recog- 
nised by  James  L.J.  in  a  short  supplementary  judgment  which 
he  delivered  in  Wheeldon  v.  Burrows.  (1)  He  said  :  "  I  only 
want  to  say  something  in  addition,  that  in  the  case  of  Nicholas 

(1)  12  Ch.  D.  31.  (3)  4:1).  J.  &  S.  198. 

(2)  4  D.  J.  &  S.  185,  194.  (4)  9  Ex.  218. 
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V.  Chamberlain  (1)  the  Court  seems  to  have  really  proceeded  on 
the  ground  that  it  was  not  an  incorporeal  easement,  but  that 
the  whole  of  the  conduit  through  which  the  water  ran  was  a 
corporeal  part  of  the  house,  just  as  in  any  old  city  there  are 
cellars  projecting  under  other  houses.  They  thought  it  was  not 
merely  the  right  to  the  passage  of  water,  but  that  the  conduit 
itself  passed  as  part  of  the  house,  just  like  a  flue  passing  through 
another  man's  house."  Thesiger  L.J.  also  recognises  the  same 
exception,  but  put  Nicholas  v.  Chamherlain  (1)  as  an  instance  of 
an  easement  of  necessity.  Lord  Westbury  seems  also  to  recog- 
nise this  exception,  for,  speaking  of  Nicholas  v.  Chamherlain  (1), 
he  said  (2) :  it  is  "  a  decision  which  merely  amounts  to  this,  that 
the  reservation,  like  the  grant  of  a  house,  is  the  reservation  or 
grant  of  it  with  its  appurtenances."  The  present  case  is  on  the 
border  line,  but  there  is  a  great  deal  to  be  said  in  favour  of  the 
contention  of  the  defendants,  that  these  tie-rods  fastened  to 
the  piles  constitute  a  corporeal  part  of  the  dry  dock,  which  was 
reserved,  and,  being  essential  to  the  maintenance  of  the  dry 
dock,  as  it  stood  before  and  at  the  time  of  the  conveyance,  fall 
within  Thesiger  L.J.'s  view  of  this,  which  I  have  called  the 
third  exception,  by  being  easements  of  necessity.  On  the 
whole,  I  think  that  the  defendants  are  entitled  to  keep  these 
tie-rods  in  the  position  in  which  they  were  originally  placed, 
and  always  have  been  maintained,  for  the  necessary  purpose 
of  the  maintenance  of  the  dry  dock  as  built  with  its  wooden 
sides.  The  tie-rods,  in  my  opinion,  are  a  corporeal  part 
of  the  dry  dock,  just  like  the  conduit  or  the  cellar,  or 
the  flue  mentioned  by  James  L.J.  The  tie-rods  were,  I 
think,  reserved  with  the  dry  dock  as  appurtenances  thereof,  as 
Lord  Westbury  expresses  it. 

I  have  only  to  add  that  I  do  not  assert  that  the  authorities 
uniformly  recognise  the  exceptions  which  I  have  specified  to 
the  general  rule  laid  down  by  Lord  Westbury  in  Suffield  v. 
Broion  (3),  namely,  the  rule  that  it  seems  more  reasonable  and 
just  to  hold  that,  if  the  grantor  intends  to  reserve  any  right 
over  property  granted,  it  is  his  duty  to  reserve  it  expressly  in 

(1)  Cro.  Jac.  121.  (2)  4  D.  J.  &  S.  197. 

(3)  4  D.  J.  &  S.  185,  194. 
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the  grant,  rather  than  to  hmit  and  cut  down  the  operation  C.  A. 

of  a  plain  grant  (which  is  not  pretended  to  be  otherwise  1902 

than  in  conformity  with  the  contract  between  the  parties)  union 

by  a  fiction  of  an  impHed  reservation.  For  instance,  there  is  ^com^pTny^ 
this  statement  made  by  Lord  Chelmsford  L.C.  in  Crossley 


V. 

London 


d-  So7is  V.  Liglitowler  (1)  :  It  appears  to  me  to  be  an  Graving 
immaterial  circumstance  that  the  easement  should  be  apparent  Company. 
and  continuous,  for  non  constat  that  the  grantor  does  not  v^^J^an 
intend  to  relinquish  it  unless  he  shews  the  contrary  by  ex-  "^^^^^^^^  J- 
pressly  reserving  it."  But  against  this  dictum  one  has  to  put 
all  those  cases  in  which  a  reservation  is  implied  for  a  right 
of  support  by  way  of  reservation  in  favour  of  the  grantor. 
These  cases  will  be  found  set  out  in"  the  judgment  of  Wood  V.-C. 
in  the  note  to  Taylor  v.  Shafto  (2),  which  shew  generally  that 
the  implication  in  favour  of  an  existing  support  is  easily  made 
on  the  ground  of  necessity.  It  cannot,  as  it  seems  to  me,  be 
said  that  the  result  of  the  judgments  in  either  Wlieeldon  v. 
Burrows  (3)  or  Suffield  v.  Brown  (4)  is  that  it  is  impossible  to 
presume  a  reservation  from  the  state  of  things  existing  at  the 
moment  of  severance  of  ownership  of  adjoining  houses  originally 
belonging  to  one  owner.  Bichards  v.  Bose  (5)  was  the  case  of 
two  houses  originally  built  together  and  belonging  to  the  same 
owner,  and  there  the  Court  presumed  that,  upon  severance  of 
ownership,' there  was  a  grant  and  reservation  of  a  reciprocal 
right  of  support.  It  is,  of  course,  true  that  the  reciprocity  is 
an  important  consideration  in  the  inference,  but  the  inference 
is  not  from  user ;  it  is  based  upon  the  fact  of  the  state  of  things 
existing  at  the  moment  of  severance.  It  may  be  that  the  pre- 
sumption will  more  readily  arise  where  there  is  reciprocity  than 
where  there  is  no  reciprocity,  but  the  principle  is  the  same  in 
either  case.  In  each  case  there  is  an  exception  from  the  rule 
that  a  man  shall  not  derogate  from  his  own  express  grant. 
The  grantor  is  allowed  by  impHcation  to  derogate  from  his  own 
express  grant.  Why  ?  Because  of  the  state  of  things  at  the 
moment  of  severance. 

(1)  L.  K.  2  Ch.  478,  486.  (3)  12  Cb.  D.  31. 

(2)  (1867)  8  B.  &  S.  228,  252.  (4)  4  D.  J.  &  S.  185. 

(5)  9  Ex.  218. 
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G.A.  As  to  the  prescriptive  right,  the  only  question  is  as  to 
1902  whether  the  enjoyment  has  been  clam.  It  is  said  by  Bram- 
Union     well  B.  in  Solomon  v.  Vintners'  Co,  (1)  that  the  enjoyment 

"'^CompTny^  must  be  of  right,  which  it  cannot  be  unless  it  was  openly 
London  visibly  enjoyed.    Bramwell  B.  is  speaking  of  a  weakly 

Graving    built  house  gradually  coming  to  lean  against  some  adjacent 
Company,   house.    Such  support  is  manifestly  not  visible  in  the  sense 
v^i^ghan         which  the  support  is  upon  some  structure  or  some  part 

Williams  L.J.  ^£  adjaccut  house  which  is  intentionally  appropriated  as  a 
means  of  support.  Such  a  case  seems,  whatever  may  be  the 
case  where  the  support  is  by  one  house  coming  in  course  of 
time  to  lean  against  another,  clearly  to  fall  within  the  Pre- 
scription Act  (2  &  3  "Will.  4,  c.  71).  In  the  case  of  an  artificial 
support,  such  as  there  is  in  the  present  case,  I  shall  assume, 
notwithstanding  the  observations  of  Lord  Blackburn  in  Dalton 
V.  Angus  (2),  that  acquiescence,  and  therefore  knowledge  or 
means  of  knowledge,  is  the  basis  of  the  easement,  whether  the 
right  of  support  is  based  on  the  Prescription  Act  or  on  the 
fiction  of  lost  grant.  I  agree,  speaking  of  easements  generally, 
that  mere  enjoyment  is  not  sufficient  to  create  the  prescriptive 
right.  This  is  only  true  in  respect  of  the  right  to  light.  In 
order  to  gain  for  the  owner  of  land  by  enjoyment  a  title  to 
some  advantage  from  or  upon  his  neighbour's  adjacent  close, 
greater  than  would  naturally  belong  to  him,  the  advantage 
must  be  one  the  enjoyment  of  which  is,  or  ought  to  be,  known 
to  the  neighbour,  and  could  without  destruction  or  serious 
injury  to  his  own  close  be  interrupted  by  him.  See  the  summary 
of  the  first  argument  in  the  House  of  Lords  mentioned  by 
Lord  Blackburn  in  his  speech  in  Dalton  v.  Angus.  (3)  But,  in 
the  case  of  easements  of  support;  by  artificial  means,  expressly 
adopted  for  the  purposes,  which  encroach  upon  adjacent  land 
by  buildings  or  by  structures  of  any  sort,  such  as  the  wharf 
and  dock  respectively  in  the  present  case,  I  think  that  the 
interest  of  the  community,  and  especially  of  the  inhabitants  of 
large  towns,  requires  that  those  who  occupy  adjacent  buildings 
or  structures  should  be  taken  to  be  warned  of  the  inherent 

(1)  4  H.  &  N.  585,  602.  (2)  6  App.  Cas.  817,  818. 

(3)  6.  App.  Cas.  815. 


2  Ch. 


CHANCERY  DIVISION. 


569 


probability  of  one  building  or  structure  being  connected  with 
and  supported  by  some  adjacent  structure  or  building,  and  that 
this  is  especially  so  in  a  case  where  the  owner  of  the  alleged 
servient  tenement  is  aware  that  that  tenement,  as  well  as  the 
alleged  dominant  tenement,  at  the  time  of  the  construction  of 
the  structure  on  the  dominant  tenement  belonged  to  one  and 
the  same  owner.  In  such  a  case  it  seems  to  me  that  a  very 
little  ought  to  put  the  owner  of  such  a  tenement  upon  inquiry, 
and  that  if  he  makes  no  inquiry  knowledge  ought  to  be 
imputed  to  him.  He  is  at  least  in  the  possession  of  knowledge 
which  ought  to  have  put  him  on  inquiry.  Indeed,  it  appears 
both  from  the  passage  about  the  relation  of  acquiescence  to 
prescription  which  I  have  quoted  from  Ijord  Blackburn's  judg- 
ment, and  from  the  summary  which  I  have  quoted,  that  proof 
of  actual  knowledge  is  not  essential  to  acquiescence.  It  is 
sufficient  if  the  owner  of  the  servient  tenement  ought  to  have 
known.  It  is  sufficient  if  he  had  the  means  of  knowledge.  This 
makes  the  user  open.  The  law  of  prescription,  like  the  Statute 
of  Limitations,  is  based  on  the  convenience  of  the  community, 
and  not  on  natural  justice.  It  would  be  very  inconvenient  if 
actual  knowledge  had  to  be  proved  as  a  condition  of  that 
acquiescence,  which  is  the  basis  alike  of  the  common  law 
theory  of  lost  grant  and  the  Prescription  Act.  Means  of  know- 
ledge is  sufficient  to  make  the  user  open.  In  the  present  case 
you  have  plenty  of  evidence  that  the  nuts  on  the  piles  were 
visible,  and  the  evidence  of  Mr.  Jefferey,  the  expert,  whose 
evidence  every  one  accepts,  shews  plainly  that  the  nuts  and 
washers  were  obvious  to  sight,  and  I  do  not  think  that  the 
evidence  with  reference  to  what  is  apparent  acquiescence  is 
negatived,  because  the  plaintiffs'  directors  did  not  notice  these 
nuts,  or  because  a  man  ignorant  of  waterside  structures  would 
not  know  what  the  nuts  and  washers  at  the  ends  of  the  ties 
indicated.  Moreover,  in  this  case  the  plaintiffs  were  for  a 
short  time  lessees  of  this  property  subject  to  this  so-called 
easement — see  Dugdale  v.  Bobertson  (1) — and  this  seems  some 
reason  for  imputing  to  them,  when  they  purchased  the  rever- 
sion, the  knowledge  of  their  predecessors  in  title,  Messrs. 
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Freeman,  who  clearly  consented  to  the  tie-rods  for  support  of 
the  dock.  I  do  not  think  that,  assuming,  as  I  of  course  do 
assume,  that  the  defendants'  predecessors  in  title,  the  East  and 
West  India  Dock  Company,  knew  of  these  tie-rods,  and  that 
Green,  who  was  owner  in  1877,  the  date  of  the  conveyance  to 
the  plaintiffs,  also  knew,  that  this  affects  in  any  way  the  ques- 
tion of  acquiescence  by  the  plaintiffs  for  the  purpose  of  pre- 
scription. Nor  do  I  think  that  it  negatives  the  presumption 
arising  on  the  necessity  to  maintain  the  tie-rods  as  they  were 
at  the  time  of  the  severance  and  conveyance,  if  the  adjoining 
structure  reserved  or  excepted  by  the  grantor  was  to  continue 
to  stand  as  it  stood  at  that  date. 


EoMER  L.J.  read  the  following  judgment : — In  my  opinion  this 
appeal  fails.  In  the  first  place,  I  think  that  when  the  vendors, 
through  whom  the  defendants  claim,  conveyed  the  plaintiffs' 
land  to  the  plaintiffs,  no  reservation  can  be  implied  in  favour  of 
the  vendors  of  a  right  of  support  in  respect  of  the  defendants' 
dock.  When  the  conveyance  is  looked  at,  it  appears  to  me 
that  the  ties  supporting  the  dock,  so  far  as  they  are  on  the 
plaintiffs'  land,  cannot  be  treated  as  part  of  the  dock,  and  as 
not  being  conveyed.  The  land  conveyed  is  clearly  described, 
and,  in  my  opinion,  must  cover  the  place  occupied  by  the  ties. 
Nor  is  this  one  of  those  cases  of  difficulty,  referred  to  in 
Wheeldon  v.  Burrows  (1)  and  other  authorities,  where  at  the 
date  of  conveyance  reciprocal  rights  as  between  the  property 
conveyed  on  the  one  hand  and  the  property  retained  by  the 
vendors  on  the  other  might  be  inferred.  That  being  so,  then, 
following  Wheeldon  v.  Burrows  (1),  by  which  we  are  bound,  it 
is  clear  that  a  reservation  of  a  right  of  support  in  the  present 
case  could  only  be  implied  if  it  were  one  of  necessity.  Now, 
all  I  need  say  on  this  part  of  the  case  is  that  the  facts  do  not 
lead  me  to  the  conclusion  that  there  was  any  such  necessity 
proved,  or  to  be  inferred,  as  would  require,  or  would  justify  the 
Court  in  holding,  that  the  reservation  should  be  implied. 

That  being  so,  the  only  remaining  question  is  whether  an 
easement  has  been  acquired  as  against  the  plaintiffs  under  the 
Prescription  Act.    Now,  on  principle,  it  appears  to  me  that  a 

(1)  12  Ch.  D.  31. 
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prescriptive  right  to  an  easement  over  a  man's  land  should 
only  be  acquired  when  the  enjoyment  has  been  open — that  is  to 
say,  of  such  a  character  that  an  ordinary  owner  of  the  land, 
diligent  in  the  protection  of  his  interests,  would  have,  or  must 
be  taken  to  have,  a  reasonable  opportunity  of  becoming  aware 
of  that  enjoyment.  And  I  think  on  the  balance  of  authority 
that  this  principle  has  been  recognised  as  the  law,  and  ought 
to  be  followed  by  us.  In  support  of  this  statement  I  do  not 
think  it  necessary  to  do  more  than  refer  to  those  parts,  which 
deal  with  this  point,  of  the  speeches  made  by  Lord  Selborne 
and  Lord  Penzance  in  the  House  of  Lords  in  Balton  v. 
Aligns  (1),  and  I  gather  that  their  views  as  there  expressed  on 
this  point  were  not  dissented  from  by  the  other  members  of 
the  House  who  took  part  in  the  hearing  of  that  case,  and, 
indeed.  Lord  Blackburn  said  (2)  that  no  prescriptive  right 
can  be  acquired  where  there  is  any  concealment,  and  probably 
none  where  the  enjoyment  has  not  been  open."  Under  these 
circumstances  it  appears  to  me  only  necessary  to  consider 
whether  in  the  present  case  the  enjoyment  since  the  date  of  the 
conveyance  to  the  plaintiffs  has  been  open.  In  my  opinion  it 
has  not.  It  is  not  established  on  behalf  of  the  defendants  that 
the  plaintiffs  were  informed  by  their  vendors  at  the  time  of  the 
conveyance,  or  ever  ascertained  in  fact  by  any  of  their  agents 
until  quite  recently,  that  the  defendants'  dock  was  being 
supported  by  the  plaintiffs'  land.  Nor  can  I  see  any  circum- 
stances in  this  case  sufficient  to  justify  the  Court  in  holding 
that  the  plaintiffs  ought  to  have  such  knowledge  attributed  to 
them,  or  were  put  on  inquiry.  And  in  particular  it  does  not 
appear  to  me  that  the  existence  of  the  two  nuts  on  the  plaintiffs' 
premises,  about  which  so  much  has  been  said,  gave  the  plaintiffs 
■or  their  agents  a  reasonable  opportunity  of  becoming  aware  of 
the  enjoyment  by  the  defendants  of  the  support  of  their  dock 
by  the  plaintiffs'  land,  or  put  the  plaintiffs  on  inquiry.  I  think, 
therefore,  that  the  appeal  should  be  dismissed. 
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Stikling  L.J.  read  his  judgment  as  follows  : — The  first 
point  decided  by  Cozens-Hardy  J.  was  that,  on  the  conveyance 

(1)  6  App.  Gas.  740.  (2)  6  App.  Cas.  827. 
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to  the  plaintiffs  of  the  wharf  in  1877,  there  was  no  impHed 
reservation  to  the  vendor  of  the  easement  now  claimed  by  the 
defendants. 

On  this  point  the  governing  authority  is  Wheeldon  v. 
Burrows  (1),  decided  by  James,  Baggallay,  and  Thesiger  L.J  J., 
by  the  last  of  whom  the  judgment  of  the  Court  was  delivered. 
In  it  two  rules  are  laid  down  in  the  following  terms  (2) :  "  The- 
first  of  these  rules  is,  that  on  the  grant  by  the  owner  of  a 
tenement  of  part  of  that  tenement  as  it  is  then  used  and 
enjoyed,  there  will  pass  to  the  grantee  all  those  continuous  and 
apparent  easements  (by  which,  of  course,  I  mean  quasi-ease- 
ments), or,  in  other  words,  all  those  easements  v/hich  are 
necessary  to  the  reasonable  enjoyment  of  the  property  granted^ 
and  which  have  been  and  are  at  the  time  of  the  grant  used  by 
the  owners  of  the  entirety  for  the  benefit  of  the. part  granted. 
The  second  ....  is,  that,  if  the  grantor  intends  to  reserve  any 
right  over  the  tenement  granted,  it  is  his  duty  to  reserve  it- 
expressly  in  the  grant.  Those  are  the  general  rules  governing 
cases  of  this  kind,  but  the  second  of  those  rules  is  subject  to 
certain  exceptions.  ,One  of  those  exceptions  is  the  well-known 
exception  which  attaches  to  cases  of  what  are  called  ways  of 
necessity."  After  reviewing  various  cases,  the  learned  judge^ 
said  (3) :  "  These  cases  in  no  way  support  the  proposition  for 
which  the  appellant  in  this  case  contends ;  but,  on  the  contrary,, 
support  the  propositions  that  in  the  case  of  a  grant  you  may 
imply  a  grant  of  such  continuous  and  apparent  easements  or 
such  easements  as  are  necessary  to  the  reasonable  enjoyment, 
of  the  property  conveyed,  and  have  in  fact  been  enjoyed  during, 
the  unity  of  ownership,  but  that,  with  the  exception  which  I 
have  referred  to  of  easements  of  necessity,  you  cannot  imply  a- 
similar  reservation  in  favour  of  the  grantor  of  land." 

The  appellants  did  not  dispute  that  there  is  no  express- 
reservation  in  the  conveyance  to  the  plaintiffs,  but  they  con- 
tended that  the  easement  claimed  by  the  defendants  is  an 
"  easement  of  necessity  "  within  the  recognised  exception  to 
the  second  rule.    Now,  in  the  passages  cited  the  expressions. 

(1)  12  Ch.  D.  31.  (2)  12  Ch.  D.  49. 

(3)  12  Ch.  D.  58. 
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*'  ways  of  necessity  "  and  "  easements  of  necessity  "  are  used 
in  contrast  with  the  other  expressions,  "  easements  which  are 
necessary  to  the  reasonable  enjoyment  of  the  property  granted," 
and  "  easements  ....  necessary  to  the  reasonable  enjoyment 
of  the  property  conveyed,"  and  the  word  "  necessity  "  in  the 
former  expressions  has  plainly  a  narrower  meaning  than  the 
word  "  necessary  "  in  the  latter. 

In  my  opinion  an  easement  of  necessity,  such  as  is  referred 
to,  means  an  easement  without  which  the  property  retained 
•cannot  be  used  at  all,  and  not  one  merely  necessary  to  the 
reasonable  enjoyment  of  that  property.  In  Wheeldon  v. 
Burrows  (1)  the  lights  which  were  the  subject  of  decision 
were  certainly  reasonably  necessary  to  the  enjoyment  of  the 
property  retained,  which  was  a  workshop,  yet  there  was  held 
to  be  no  reservation  of  it.  So  here  it  may  be  that  the  tie-rods 
which  pass  through  the  plaintiffs'  property  are  reasonably 
necessary  to  the  enjoyment  of  the  defendants'  dock  in  its 
present  condition  ;  but  the  dock  is  capable  of  use  without  them, 
and  I  think  that  there  cannot  be  implied  any  reservation  in 
respect  of  them.  Some  other  exceptions  to  the  general  rule 
are  mentioned  in  Wheeldon  v.  Burrows  (1),  and  in  particular 
reciprocal  easements,  but  it  was  not  contended,  and  it  does  not 
appear  to  me  that  this  case  falls  within  any  of  them.  Nor  do 
I  think  that  the  tie-rods  here  form  part  of  the  corporeal 
structure  of  the  dock  which  can  be  held  not  to  have  passed  by 
the  conveyance  of  the  adjoining  property. 

On  the  second  point,  the  learned  judge  decided  that  no  right 
had  been  acquired  by  the  defendants  by  reason  of  the  continu- 
ance of  the  rods  and  ties  under  the  plaintiffs'  land  for  upwards 
of  twenty  years,  either  under  the  Prescription  Act  or  under  the 
common  law  doctrine  of  a  lost  grant,  because  the  enjoyment 
of  the  defendants  had  not  been  open — in  this  sense,  that  it 
had  not  come  to  the  plaintiffs'  knowledge,  and  was  not  of  such 
a  nature  that  their  attention  ought  reasonably  to  have  been 
drawn  to  it. 

In  Balton  v.  Angus  (2)  much  discussion  took  place  as  to  the 
(1)  12  Ch.  D.  31.  (2)  6  App.  Cas.  740. 
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nature  and  extent  of  the  knowledge,  or  means  of  knowledge^ 
which  ought  to  be  shewn  to  be  possessed  by  a  person  against 
whom  there  is  claimed  a  right  of  support  for  the  building  of 
another.  Lord  Selborne  L.C.  said  (1)  that  a  man  "  cannot 
resist  or  interrupt  that  of  which  he  is  wholly  ignorant."  And 
Lord  Blackburn  said  (2)  :  "  The  edict  of  the  Praetor  that 
possession  must  not  be  vi  vel  clam,  as  I  think,  is  so  far 
adopted  in  English  law  that  no  prescriptive  right  can  be 
acquired  where  there  is  any  concealment,  and  probably  none 
where  the  enjoyment  has  not  been  open."  Both  noble  Lords 
came  to  the  conclusion  that  in  the  case  before  them  sufficient 
knowledge  or  means  of  knowledge  on  the  part  of  the  adjoining 
proprietor  had  been  proved ;  and  with  them  Lord  Watson 
agreed.  I  think  that  Dalton  v.  Angus  (3)  establishes  that  there 
must  be  some  knowledge  or  means  of  knowledge  on  the  part  of 
the  person  against  whom  the  right  is  claimed.  The  present 
case  seems  to  me  to  stand  on  the  same  footing  as  if  the  rods 
and  ties  had  been  placed  in  the  land  which  now  belongs  to  the 
plaintiffs,  while  that  land,  as  well  as  the  land  now  belonging 
to  the  defendants,  was  in  the  hands  of  their  common  prede- 
cessor in  title,  Henry  Green.  His  devisees  in  1877  sold  to  the 
plaintiffs,  without  reserving  any  right  in  respect  of  the  ties  and 
rods,  the  existence  of  which  is  not  shewn  to  have  become 
actually  known  to  any  agent  of  the  plaintiffs  until  a  recent 
date.  The  ties  and  rods  are  between  twenty  and  thirty  in 
number,  and  there  are  only  two  of  which  any  visible  signs 
appear  upon  an  inspection  of  the  exterior  of  the  plaintiffs* 
property.  Even  as  regards  these  two,  the  traces  might,  as  it 
seems  to  me,  be  reasonably  regarded  as  forming  merely  part  of 
the  camp- sheathing  of  the  plaintiffs'  own  property.  There 
are,  no  doubt,  cases  in  which  the  owners  of  property  have  been 
held  to  be  affected  with  notice  of  that  which  might  have  been 
discovered  by  the  exercise  of  reasonable  diligence  (see,  for 
example,  Hervey  v.  Smith  (4) ;  Phillipson  v.  Gihhon  (5)) ;  but 


(1)  6  App.  Cas.  801.  (3)  6  App.  Gas.  740. 

(2)  Ibid.  827.  (4)  (1856)  22  Beav.  299. 

(5)  (1871)  L.  E.  6  Ch.  428. 
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the  learned  judge  came  to  the  conclusion  that  in  this  case  such 
a  notice  ought  not  to  be  attributed  to  the  plaintiffs  ;  and  I  am 
unable  to  differ.  I  think,  therefore,  that  the  appeal  should  be 
dismissed. 


Solicitors  :  Drake y  Son 
Smith, 
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HOTHAM  V.  DOUGHTY.  1902 

[1901    H.  2209.] 

Settled  Land — Capital  Moneys — Investment  on  Mortgage — Tenant  for  Life — 
Trustees  for  Purposes  of  Settled  Land  Acts — Inquiry  into  Title  and  Value 
—Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  21  {i.)  ;  s.  22,  suh-s.  1. 

Upon  a  direction  under  s.  22,  sub-s.  2,  of  the  Settled  Land  Act,  1882, 
given  by  the  tenant  for  life  to  the  trustees  for  the  purposes  of  the  Settled 
Land  Act  to  invest  capital  moneys  in  their  hands  upon  a  specified  mort- 
gage of  real  estate,  the  Court  declared  that  the  trustees  were  not  bound  to 
invest  upon  the  mortgage  unless  and  until  they  were  satisfied  that  the 
direction  had  been  given  upon  a  proper  investigation  as  to  title,  and  upon 
a  proper  report  as  to  the  value  of  the  proposed  security,  and  upon  proper 
advice  as  to  the  form  of  the  mortgage,  and  that  on  being  so  satisfied  the 
trustees  were  bound  to  make  the  investment. 

Order  of  Cozens-Hardy  J.  varied. 

Appeal  from  a  decision  of  Cozens-Hardy  J.  (1) 
By  the  will  of  A.  T.  Hotham,  deceased,  certain  real  and 
personal  estate  was  devised  and  bequeathed  to  the  respondents 
upon  certain  trusts  for  conversion  and  for  investment  in  the 
purchase  of  real  estate  to  be  settled  to  uses  under  which  the 
applicant  was  tenant  for  life  in  possession,  with  remainders 
over.  The  respondents  were  the  trustees  of  the  settlement 
created  by  the  will  for  the  purposes  of  the  Settled  Land  Act, 
1882. 

In  pursuance  of  the  trusts  of  the  will  the  respondents  pur- 
chased a  residential  estate  known  as  the  Worlingham  Hall 
estate,  and  this  estate  was  duly  assured  to  the  uses  of  the 
(1)  [1901]  2  Ch.  790. 
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settlement.  The  applicant  was  unwilling  to  continue  to  reside 
at  Worlingham  Hall,  and  he  determined  to  sell  this  estate 
under  the  powers  of  the  Settled  Land  Acts.  Accordingly,  on 
February  7,  1901,  he  entered  into  a  conditional  contract,  sub- 
ject to  the  approval  of  the  Court,  for  the  sale  of  this  estate  to 
the  Hon.  A.  J.  Mulholland,  and  the  contract  provided  that 
two-thirds  of  the  purchase-money  should  remain  on  mortgage. 
This  contract  was  approved  by  the  Court,  subject  to  certain 
alterations  which  were  accepted  by  Mr.  Mulholland.  In  pur- 
suance of  this  contract,  a  draft  conveyance  was  prepared  and 
approved,  and  in  further  pursuance  thereof  a  draft  mortgage  to 
secure  the  sum  of  33,724^.  to  the  respondents  was  prepared  on 
behalf  of  the  applicant,  and  approved  on  behalf  of  Mr.  Mul- 
holland, and  it  was  then  forwarded  to  the  respondents.  The 
respondents  required  certain  alterations  to  be  made  in  the  form 
of  the  mortgage,  and  in  particular  they  desired  that  the  mort- 
gage should  contain  a  covenant  excluding  the  operation  of  s.  18 
of  the  Conveyancing  and  Law  of  Property  Act,  1881.  The 
applicant  denied  the  right  of  the  respondents  to  insist  upon 
these  alterations,  and  took  out  a  summons  to  determine  this 
question.  The  summons  asked  for  a  declaration  that,  upon  a 
direction  under  s.  22,  sub-s.  2,  of  the  Settled  Land  Act,  1882, 
given  by  the  applicant  as  tenant  for  life  under  the  above- 
mentioned  settlement  to  the  respondents  as  trustees  of  the 
settlement  for  the  purposes  of  the  Settled  Land  Act,  1882,  to 
invest  capital  moneys  in  their  hands  as  such  trustees  as  afore- 
said upon  the  security  of  a  mortgage  referred  to  in  such 
direction,  the  respondents  were  bound  to  invest  the  same 
accordingly,  if  the  mortgage  purported  upon  its  face  to  be  such 
a  mortgage  as  was  by  the  settlement  or  by  law  authorized  as 
an  investment  of  such  capital  moneys,  and  that  they  were  not 
under  obligation  or  entitled  to  satisfy  themselves  as  to  the  title 
to  or  value  of  the  security  included  in  the  mortgage,  and  that 
they  were  not  entitled  to  make  any  alteration  in  the  form  of 
the  mortgage.  Cozens-Hardy  J.  declared  that  the  respondents 
were  not  bound  to  invest  in  a  particular  mortgage  unless  and 
until  they  were  satisfied  that  such  mortgage  was  an  investment 
authorized  by  law,  that  a  good  title  had  been  shewn,  that 
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the  value  of  the  security  was  adequate,  and  that  the  form  of 
the  mortgage  was  proper.  The  appHcant  appealed  from  this 
decision. 

A.  dB.  Terrell  and  Bovill,  for  the  appellant.  The  question 
■turns  upon  ss.  21  (i.),  22,  41,  42,  and  53  of  the  Settled  Land 
Act,  1882.  The  scheme  of  the  Act,  as  explained  in  Wolsten- 
holme's  Conveyancing  and  Settled  Land  Acts,  Part  V.,  c.  1,  is 
to  entrust  the  well-being  of  the  settled  land  to  the  tenant  for 
life.  For  this  purpose  very  wide  powers  are  vested  in  him, 
and  in  exercising  those  powers  he  is  made  a  trustee  for  the 
persons  interested  in  the  corpus.  The  working  of  the  Act 
rests  entirely  with  him,  and  the  trustees  of  the  settlement  for 
the  purposes  of  the  Act  are  mere  depositaries  of  money. 
Where  land  is  purchased  or  any  other  investment  is  made  by 
direction  of  the  tenant  for  life,  the  trustees  have  no  voice  in 
making  the  purchase  or  investment.  They  are  in  no  way 
responsible  for  the  propriety  of  the  purchase  or  investment, 
provided  it  appears  to  be  authorized  by  the  Act  or  by  the 
settlement :  Li  re  Lord  Coleridge  s  Settlement.  (1)  It  follows 
that  the  tenant  for  life  is  the  proper  person  to  satisfy  himself 
as  to  the  value,  the  title,  and  the  form  of  the  mortgage.  The 
tenant  for  life  would  be  responsible  under  s.  8  of  the  Trustee 
Act,  1893,  and  therefore  it  is  for  him  to  obtain  the  report  of  a 
•  competent  surveyor  as  to  value,  and  to  determine  the  sufficiency 
of  the  title.  If  the  trustees  are  to  have  a  similar  concurrent 
right,  matters  would  inevitably  come  to  a  deadlock. 

Evey  K.C.,  and  H.  Fellows,  for  the  respondents.  The 
trustees  cannot  be  called  upon  to  part  with  the  moneys  under 
their  care  until  they  are  satisfied  that  the  investment  is  autho- 
rized by  law,  and  in  order  to  do  that  they  must  be  satisfied  as 
to  the  value  and  as  to  the  title.  No  doubt  the  tenant  for  life 
is  a  trustee  so  far  as  regards  the  powers  exercised  by  him,  but 
,the  power  of  investment  is  vested  by  s.  22,  sub-s.  1,  of  the 
Settled  Land  Act,  not  in  the  tenant  for  life,  but  in  the  trustees. 
That  power,  as  defined  in  s.  21  (i.),  is  to  invest  upon  securities 
upon  which  trustees  are  by  the  settlement  or  by  law  authorized 

(1)  [1895]  2  Ch.  704. 
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to  invest  trust  moneys.  To  ascertain  what  investments  are 
authorized  by  lav7,  s.  1  of  the  Trustee  Act,  1893,  must  be  read 
into  s.  8.  The  result  of  that  is  that  the  question  of  value 
comes  in  by  implication,  so  that  if  the  requisite  margin  is  not- 
reserved  the  investment  is  not  authorized.  If  a  trustee  is  liable 
for  breach  of  trust  for  transgressing  the  margin  of  value,  the 
investment  is  to  that  extent  unauthorized.  That  construction 
is  borne  out  by  s.  9. 

[Vaughan  Williams  L.J.  In  the  note  to  that  section  in 
Hood  and  Challis's  Conveyancing,  Settled  Land,  and  Trustee 
Acts,  the  distinction  is  drawn  between  improper  and  unautho- 
rized investments.] 

We  submit  that  there  may  be  an  unauthorized  investment 
in  authorized  securities. 

In  answer  to  a  question  from  the  Court,  counsel  for  the 
respondents  said  that  the  trustees  merely  wanted  to  be  pro- 
tected against  possible  claims  by  the  remaindermen ;  and  the 
Court  (Vaughan  Williams,  Eomer,  and  Stirling  L.J  J.)  then 
made  the  following  order : — 

Vary  the  judgment  of  the  Court  below  by  declaring  that  upon  a  direction 
under  s.  22,  sub-s.  2,  of  the  Settled  Land  Act,  1882,  given  by  the  appellant  as 
tenant  for  life  under  the  above-mentioned  settlement  to  the  defendants  as 
trustees  of  the  said  settlement  for  the  purposes  of  the  Settled  Land  Act,  1882, 
to  invest  capital  moneys  in  their  hands  as  such  trustees  as  aforesaid  upon  the 
security  of  a  mortgage  referred  to  in  such  direction,  the  defendants  as  such 
trustees  as  aforesaid  are  not  bound  to  invest  the  same  accordingly,  though 
such  mortgage  purports  upon  its  face  to  be  such  a  mortgage  as  is  by  the  settle- 
ment or  by  law  authorized  as  an  investment,  unless  and  until  they  are  satisfied 
that  the  direction  of  the  tenant  for  life  with  reference  to  any  particular  invest- 
ment or  mortgage  has  been  given  upon  a  proper  investigation  as  to  title,  and  a 
X^roper  report  as  to  the  value  of  the  proposed  security,  and  upon  proper  advice 
as  to  the  form  of  the  mortgage ;  but  that  upon  being  so  satisfied  the  defendants 
are  bound  to  make  such  investment. 

Solicitors:  Bowcliffes,  Baivle  d  Co.,  for  Hamilton  Fulton, 
Salisbury ;  Colly er-Bristow,  Hill,  Curtis  dc  Bods,  for  Stone, 
Simjpson  d  Mason,  Tunhridge  Wells. 
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In  re  THE  EEGISTEEED  TEADE-MAKKS  OF  BASS,  CA. 
KATCLIFEE  &  GEETTON,  LIMITED  (No.  2),  and  1902 

OtHEES.  Juhj  28,  2i>, 

Trade-mark — Registration  —  Removal  from  Register  —  Mark  calculated  to 
deceive''^ — Word  Trade-mark  printed  on  part  of  Label  registered  as  a 
whole. 

The  fact  that  upon  a  part  of  a  label,  the  whole  of  which  is  registered  as 
a  trade-mark,  there  is  printed  the  word  "  trade-mark,"  is  not  necessarily- 
calculated  to  deceive  as  suggesting  that  that  part  alone  constitutes  the 
trade-mark. 

The  Court  must  decide  from  the  circumstances  of  the  particular  case 
before  it  whether  the  position  of  the  word  "  trade-mark  "  is  calculated  to 
deceive,  and  whether,  if  it  is,  there  is  a  reasonable  probability  of  any  one 
being  injured  by  it. 

Per  Eomer  L.J. :  The  decision  of  the  Court  of  Appeal  upon  this  point  in 
In  re  Apollinaris  Com'panifs  Trade-marks,  [1891]  2  Ch.  186,  was  upon  a 
question  of  fact,  and  does  not  therefore  bind  the  Court  except  in  a  case  in 
which  the  facts  are  identical. 

In  187C  a  label  was  registered  as  a  trade-mark  by  a  firm  of  brewers  as 
an  "  old  mark,"  i.e.,  one  which  they  had  used  for  some  years  before 
December  31,  1875.  In  the  centre  of  the  label  was  a  diamond  or  four- 
sided  figure,  and  the  label  was  surrounded  by  an  ornamental  border.  Upon 
the  diamond  was  j)rinted  the  word  "  trade-mark."  The  firm  also  in  1876 
registered  the  diamond  alone  as  a  trade-mark. 

In  1900  a  rival  firm  of  brewers  applied  to  have  the  label  removed  from 
the  register,  on  the  ground  that  the  printing  of  the  word  "  trade-mark  " 
upon  the  diamond  was  caleulated  to  deceive,  as  suggesting  that  it  alone 
constituted  the  trade-mark,  and  that  the  remainder  of  the  label  might  be 
imitated : — 

Held,  by  the  Court  of  Appeal,  that  under  the  circumstances  the  position 
of  the  word  "  trade-mark"  upon  the  label  was  not  calculated  to  deceive; 
that  there  was  no  reasonable  probability  of  any  one  being  injured  by  it ; 
and  that  there  was  no  ground  for  removing  the  label  from  the  register. 

Decision  of  Kekewich  J.  (founded  upon  In  re  ApolUnaris  Company^s 
Trade-marks,  [1891]  2  Ch.  186)  reversed. 

Appeal  from  an  order  made  by  Kekewich  J.  removing  from 
the  register  several  registered  trade-marks  of  Bass,  Eatchffe 
&  Gretton,  Limited,  brewers.  The  appHcation  for  removal 
was  made  by  John  Davenport  &  Sons'  Brewery,  Limited,  who 
were  rival  brewers.  One  of  the  marks,  No.  2,  which  may  be 
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C.A.      taken  as  a  specimen,  was  registered  on  January  1,  1876,  by 
1902      Messrs.  Bass  &  Co.,  the  predecessors  in  business  of  the  above 
Kegistered  hmited  company,  and  they  claimed  the  user  of  the  mark  for 
^""oF  bIss!^'  eighteen  years  prior  to  December  31,  1875.    The  mark  was 
Batclippe  &  registered  for  Burton  ales,  brown  beers,  and  stouts.    The  mark 

Geetton,  •       t     p     1  1  1 

Limited    consisted  of  a  label  of  oval  shape,  which  was  surrounded  by  an 
^Jw  re?'     ornamental  border.    In  the  centre  of  the  label  was  a  solid 
diamond  or  four-sided  figure  of  this  shape  : — 

♦ 

Upon  the  diamond  was  printed  the  word  "  trade-mark." 
Underneath  the  diamond  was  the  signature  "Bass  &  Co." 
Above  the  diamond  on  the  left-hand  side  were  the  words 
"Bass  &  Co.'s."  Around  the  outer  rim  of  the  label  was  printed — 
"  This  label  is  issued  only  by  Bass  &  Co.,  Brewers,  Burton- 
upon-Trent."  The  diamond  as  registered  was  black.  In 
actual  use  it  was  printed  in  different  colours,  according  to  the 
kind  of  beer,  &c.,  to  which  the  label  was  applied. 

On  January  17,  1876,  Bass  &  Co.  registered  for  the  same 
class  of  goods  a  trade-mark  which  consisted  simply  of  a  solid 
diamond  coloured  red.  They  claimed  the  user  of  this  mark  for 
eleven  years  prior  to  January  15,  1876. 

Kekewich  J.  held  that  the  label  No.  2  was  "calculated  to 
deceive"  by  inducing  those  who  read  it  to  believe  that  the 
diamond,  on  which  the  word  "  trade-mark  "  was  printed,  was 
alone  the  registered  trade-mark,  and  to  suppose,  therefore, 
that  the  rest  of  the  label  might  be  imitated.  On  this  ground  he 
ordered  the  registration  to  be  vacated.  His  Lordship  thought 
the  case  was  governed  by  the  decision  of  the  Court  of  Appeal 
in  In  re  ApoUinaris  Company's  Trade-marks,  (1) 

The  Bass  Company  appealed. 

Moulton,K.C,,J.  Cutler,  K,C.,  and  F.  P.  M,  Schiller,  for  the 
Bass  Company.  In  In  re  ApoUinaris  Company's  Trade-marhsil) 
the  Court  was  dealing,  not  with  an  old  mark,  but  with  a  new 

[(1)  [1891]  2  Ch.  186,  233. 
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one ;  and  it  is  submitted  that  the  language  used  by  Fry  L.J.  in      C.  A. 
delivering  the  judgment  of  the  Court  cannot  be  construed  as  1902 
referring  to  an  old  mark.    It  is  submitted  that  in  the  present  Registered 
case  there  is  nothing    calculated  to  deceive."  ^""op  B™' 

Warminqton,  K.C.,  Neville,  K.C.,  and  Sebastian,  for  the  Batclifpe& 

'  '  .  Gbetton, 

Davenport  Company.    Placing  the  v^ord  trade-mark  upon  the  Limited 
diamond  amounted  to  an  assertion  that  the  diamond  alone  was     ^^n  re!^ 
the  trade-mark,  and,  that  being  so,  the  Court  will  infer  an 
intention  to  deceive.   The  Apollinaris  Case  (1)  has  been  followed 
since.    It  was  recognised  by  Chitty  J.  in  In  re  Phillips'  Trade- 
marks. (2)    It  is  important  that  the  Court  should  draw  a 
uniform  inference  in  such  cases. 
B.  J.  Parker,  for  the  Comptroller. 

Vaughan  Williams  L.J.  I  think  the  position  of  the  word 
"trade-mark  "  on  this  diamond  cannot  mislead  any  one  or  do 
harm  to  any  one.  That  is  all  which  it  is  necessary  for  us  to 
decide. 


EoMEE  L.J.  I  wish  to  add  a  few  words,  because  our  decision 
may  and  probably  will  affect  other  cases  hereafter. 

Speaking  for  myself,  I  must  say  that  I  do  not  like  the  decision 
of  the  Court  of  Appeal  on  the  point  we  are  now  considering  in 
the  Apolli7iaris  Case.  (1)  Of  course,  we  should  be  bound  by 
that  decision  if  it  were  a  decision  on  a  question  of  law.  But 
I  do  not  consider  it  was  a  decision  on  a  question  of  law.  I 
think  it  was  a  decision  on  a  question  of  fact,  and,  that  being 
so,  we  are  not  bound  by  it  unless  the  facts  of  the  particular  case 
before  us  are  precisely  the  same ;  and  in  the  present  case  the 
facts  are  not  precisely  the  same.  I  am  bound  to  say  that  I 
should  not  have  come  to  the  same  conclusion  on  the  facts  as 
the  Court  of  Appeal  did  on  this  point  in  the  Apollinaris  Case  (1) ;. 
but  that  is  immaterial. 

I  should  like,  however,  to  say  a  few  words  on  the  principle 
which  governs  such  a  case  as  this.  In  my  opinion  it  cannot 
be  that  in  every  case  the  printing  of  the  word  trade-mark  " 
upon  a  trade-mark  label,  without  anything  more,  would  be 

(1)  [1891]  2  Ch.  186.  (2)  [1891]  3  Ch.  139. 


582 


•CHANCEKY  DIVISION. 


[1902] 


O.A,      calculated  to  deceive.    It  cannot,  I  think,  be  wrong  to  state  on 
1902       a  label  which  is  intended  to  be  used  as  a  trade-mark  that  it  is 
Eegisteeed  9j  trade-mark,  and  you  may  place  the  word  "  trade-mark  "  on 
Trade-maeks  ^-^q  i^-^qI  gQ  denote  that  the  whole  of  it  is  intended  to  be 

OP  JdASS, 

Eatcliffe  &  included  in  that  word. 

GrRliiTTO?^ 

on  the  label,  and  why,  because  it  is  placed  on  some  particular 


The  word  must  be  placed  somewhere 


Limited 
(No.  2), 
In  re. 

Eomer  L.J. 


part,  you  are  bound  of  necessity  to  assume  in  every  case  that 
that  particular  part  alone  is  intended  to  be  designated  by  the 
word,  I  cannot  see.  You  may  possibly  be  justified  in  assuming 
it  in  some  circumstances.  I  do  not  doubt  that.  But  in  my 
opinion  it  ought  not  to  be  assumed  in  every  case  in  which  the 
word  "  trade-mark "  is  placed  on  a  label  that  it  must  be 
intended  to  refer  solely  to  that  particular  part  of  the  label  on 
which  it  is  placed.  Take  the  very  case  we  have  now  before  us. 
Suppose  the  word  "  trade-mark  "  had  been  placed  on  the  orna- 
mental rim  which  surrounds  the  diamond :  would  any  one 
suppose — would  it  be  a  natural  inference — that  Bass  &  Co. 
meant  that  the  rim  alone  was  their  trade-mark  ?  In  my  opinion 
it  would  not.  Therefore  I  think  it  is  clear  that  you  cannot  lay 
down  as  a  general  rule  that,  whenever  the  word  "  trade-mark  " 
appears  on  a  label,  it  must  be  intended  to  denote  only  that 
particular  part  of  the  label  on  which  it  is  placed. 

In  the  present  case  the  word  "  trade-mark  "  is  placed  in  the 
centre  of  the  label  upon  the  diamond,  and  I  do  not  know  why 
I  should  be  bound  to  assume  that  the  word  is  intended  to 
apply  only  to  the  diamond.  But  it  may  so  apply,  and  I  will 
assume  that  it  does.  "What  then  ?  In  every  case  in  which 
the  word  "  trade-mark  "  is  placed  upon  a  particular  portion  of  a 
label  to  denote  that  that  portion  is  a  trade-mark,  is  the  Court 
bound  of  necessity  to  hold  that  the  label  is  calculated  to 
deceive  ?  In  my  opinion  it  is  not.  It  may,  no  doubt,  in  some 
circumstances  be  calculated  to  deceive.  If,  for  example,  the 
part  of  the  label  to  which  alone  the  word  is  intended  to  refer  is 
not  in  fact  the  subject  of  a  separate  trade-mark,  I  think  the 
label  would  be  calculated  to  deceive,  because  it  would  lead  an 
ordinary  person  reading  it  to  suppose  that  the  owner  of  the 
label  as  a  whole  had  a  specially  greater  right  as  against  the 
public  than  he  really  had.    But  if  there  were  a  separate  trade- 
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mark  for  that  part  of  the  label  which  is  designated  by  the  word      c.  A. 

trade-mark,"  why  should  it  be  assumed  in  every  case  that  the  1902 
word  is  calculated  to  deceive?    As  I  have  pointed  out  in  the  registered 
course  of  the  argument,  it  is  not  sufficient  to  say  that  the  label  ^""op  basT' 

is     calculated  to  deceive."    It  must  be  shewn  that  it  is  iiATGLiFPE& 

Gretton, 

reasonably  calculated  to  injure  some  one — to  lead  him  to  do  or  inMiTEo 
to  abstain  from  doing  some  act  the  doing  or  the  abstaining 

In  re. 

from  doing  which  may  possibly  injure  him.  Now,  there  may  i;o^^.j. 
be  a  perfectly  innocent  deception  which  would  injure  no  one. 
If  there  were  such  an  innocent  deception,  it  ought  not  to  be  a 
ground  for  removing  a  trade-mark  from  the  register.  The 
truth  is  the  Court  ought  in  each  case  to  see  in  the  first  place 
whether,  assuming  that  the  word  "trade-mark"  refers  to  a 
particular  portion  only  of  the  label,  there  would  be  a  natural 
inference  that  the  rest  of  the  label,  or  the  label  as  a  whole,  was 
not  a  trade-mark.  Speaking  for  myself,  I  refuse  to  take  it  as  a 
natural  or  necessary  inference  in  every  case,  from  the  fact  that 
a  particular  portion  of  a  label  is  designated  as  a  "  trade-mark," 
that  the  whole  of  the  label  is  not  a  trade-mark.  In  my 
opinion,  such  a  conclusion  ought  not  to  be  drawn  in  every 
case.  You  ought  to  go  further,  and  to  ask  in  each  case,  Can  it 
be  supposed  from  the  particular  facts  of  the  case  that  there  is 
any  substantial  probability  of  injury  ? 

The  point  could  not  be  better  illustrated  than  by  the  case 
now  before  us.  Look  at  this  very  trade-mark.  If  any  one  were 
led  to  suppose  that  the  word  "  trade-mark  "  referred  to  the 
diamond  alone,  would  it  be  a  natural  inference  that  he  might 
with  impunity  imitate  or  disregard  the  rest  of  the  label?  I 
should  say  certainly  not.  He  could  not  possibly  be  injured. 
There  could  be  no  such  deception  as  would  injure  any  ordinary 
reasonable  human  being.  On  that  ground  alone  I  should  have 
thought  it  could  not  be  said  that  there  was  such  an  intention 
to  deceive,  or  that  the  label  itself  was  so  calculated  to  deceive, 
as  to  justify  the  Court  in  holding  that  it  was  not  a  proper 
subject  of  a  trade-mark. 

I  repeat  that  when  the  word  "  trade-mark,"  which  does  not 
of  necessity  mean  the  only  trade-mark,"  is  capable  of  being 
used  innocently,  I  should  have  thought  there  would  be  a 
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C.  A.  natural  presumption  in  favour  of  innocence,  and  that  you  oughts 
1902      not  to  assume  deception  intended,  or  deception  likely  to  result, 

Eegisteked  unless  it  is  a  necessary  inference.  I  cannot  see  that  in  every 
"^^oF  BasJ^^  case  the  marking  of  a  particular  portion  of  a  trade-mark  with 

RATCLIFFE&  the  word  "  trade-mark "  would  justify  you  in  holding  that 

Gretton,  .  .  i  J    J  O 

there  is  deception,  because  it  implies  that  the  rest  is  open  to 


Limited 
(No.  2), 
In  re. 

Romer  L.J. 


the  trade,  or  is  not  the  subject  of  a  trade-mark.  There  ought 
to  be  a  presumption  in  favour  of  fairness  and  honesty,  and  that 
applies  especially  to  the  present  case,  seeing  that  this  trade- 
mark has  been  in  use  and  has  been  registered  for  such  a  great 
number  of  years,  and  no  person  has  ventured  to  come  forward 
to  say  that  any  one  has  either  been  injured  or  could  possibly 
be  injured.  I  refuse  to  draw  the  inference  that  any  one  could 
be  injured ;  indeed,  I  am  perfectly  certain  that  no  one  could  be- 
injured.  I  think,  therefore,  that  the  appeal  ought  to  be 
allowed. 


Mathew  L.J.  I  am  of  the  same  opinion.  The  question  is 
one  of  fact,  and  I  think  the  less  said  about  it  by  the  Court  the 
better. 

Solicitors  :  McKenna  d  Co. ;  John  Westcott,  fori  Wright  d- 
Marshall,  Birmingham ;  Solicitor  to  the  Board  of  Trade, 

W.  L.  C. 
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JEKEMIAH  AMBLER  &  SONS,  LIMITED  v.  BEAD-  c.a. 


Fablic  Authority  —  Corporation  —  Statutory  Powers  —  Provisional  Order — 
Electric  Lighting — PuUic  Duty^^ — Negligence — Action—Acts  done  in 
Execution  of  Statute — Judgment — Costs — "  Solicitor  and  Client " — Appeal 
— Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61),  s.  1  (&). 

By  the  Public  Authorities  Protection  Act,  1893,  s.  1  (&),  judgment  for 
the  defendant  in  an  action  brought  in  respect  of  acts,  or  alleged  defaults, 
in  execution  of  an  Act  of  Parliament,  "  or  of  any  public  duty  or  authority," 
carries  costs  as  between  solicitor  and  client : — 

Held,  that  the  protection  of  the  section  extended  to  a  municipal  corpora- 
tion acting  under  the  powers  conferred  upon  it  by  a  provisional  electric 
lighting  order,  duly  confirmed  by  statute. 

The  enactment  does  not  apply  to  appeals. 

By  a  provisional  order,  the  Bradford  Electric  Lighting  Order, 
1883,  confirmed  by  the  Electric  Lighting  Orders  Confirmation 
(No.  8)  Act,  1883  (46  &  47  Vict.  c.  ccxx.),  it  was  provided  (s.  2) 
that  the  order  should  be  read  and  construed  subject  in  all 
respects  to  the  provisions  of  the  Electric  Lighting  Act,  1882, 
and  of  any  other  Acts  or  parts  of  Acts  incorporated  therewith, 
which  said  Act  and  Acts  and  parts  of  Acts  were  in  the  order 
collectively  referred  to  as  *'the  principal  Act."  By  s.  4  the 
"undertakers  "  for  the  purpose  of  the  order  were  the  Bradford 
Corporation,  who  were  authorized,  by  s.  8,  to  supply  electricity 
within  the  borough  of  Bradford  for  public  and  private  purposes, 
and,  by  ss.  9  and  10,  to  purchase  or  take  on  lease  lands  by 
agreement,  and  to  exercise  the  powers  conferred  upon  them 
by  the  order  and  the  principal  Act.  Then  the  order  contained 
numerous  sections  conferring  upon  the  corporation  powers  for 
executing  the  necessary  works  in  connection  with  electric 
lighting.  By  s.  68  the  corporation  were  made  answerable 
for  all  accidents,  damages,  and  injuries  happening  through 
their  act  or  default,  or  that  of  any  person  in  their  employment, 
in  consequence  of  their  works.    By  s.  69  the  provisions  of 
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C.  A.      ss.  264  and  265  of  the  Public  Health  Act,  1875,  were  incorporated 
1902       with  the  order. 
Jeremiah      The  plaintiffs  Or  their  predecessors  in  title  had  carried  on 
business  of  mohair  and  worsted  spinners  at  the  Midland 
Limited    Mills,  Bradford,  since  the  year  1863.    Part  of  the  plaintiffs' 
Bradford  premises  was  built  over  a  stream  called  the  "Bradford  Beck," 
which  drained  the  Bradford  Valley,  the  stream  being  covered 
over  at  this  point.    In  October,  1899,  the  defendants,  who 
were  proposing  to  erect  electric  lighting  works  under  the 
powers  of  their  provisional  order  for  lighting  the  town  of 
Bradford,  built  high  brick  walls  along  both  sides  of  the  stream, 
and  erected  a  main  sluice  across  it  about  300  yards  below  the 
plaintiffs'  premises,  and  also  side  sluices  on  one  side  of  the 
stream  between  the  main  sluice  and  the  plaintiffs'  premises. 
The  object  of  these  sluices  was  to  divert  the  stream  so  as  to 
supply  motive  power  for  driving  the  electric  machinery  in  the 
defendants'  works  on  adjoining  land,  which,  together  with  a 
portion  of  the  bed  of  the  stream,  they  had  acquired  for  the 
purpose  of  their  undertaking. 

On  July  12,  1900,  a  heavy  thunderstorm  burst  over  the 
Bradford  Valley,  filling  the  Bradford  Beck  and  causing  a  flood, 
which,  the  plaintiffs  alleged,  by  reason  of  the  obstruction  of 
the  sluices  and  the  consequent  heading  back  of  the  water, 
forced  up  the  covering  of  the  stream  on  the  plaintiffs'  premises 
and  poured  into  the  basement  of  the  premises,  leaving,  when 
the  water  had  subsided,  a  black  deposit  of  mud  some  inches 
in  depth,  with  the  result  that  large  quantities  of  goods  and 
machinery  belonging  to  the  plaintiffs  were  damaged. 

On  September  28, 1900,  the  plaintiffs  commenced  this  action 
claiming,  on  the  ground  that  heavy  rain-storms  might  be 
expected  to  occur  again  in  the  Bradford  Valley,  an  injunction 
to  restrain  the  defendants  from  obstructing  the  flow  of  water 
in  the  beck,  and  from  allowing  the  sluices  to  remain  so  as  to 
obstruct  the  flow ;  and  they  also  claimed  33,794Z.  damages  for 
the  alleged  negligence  or  improper  acts  of  the  defendants. 
The  defendants  denied  that  any  obstruction  had  been  caused 
by  the  sluices,  which  they  said  were  of  adequate  construction 
and  size  to  give  free  passage  to  any  quantity  of  water  in  the 
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stream  that  could  be  reasonably  foreseen  or  provided  for.  C.A. 
They  also  insisted  that  the  thunderstorm  that  was  said  to  1902 
have  led  to  the  alleged  damage  was  one  of  unprecedented  jeremiah 
severity,  causing  in  the  beck  a  flood  of  unexampled  height  and  ^^^^ons*' 
volume,  and  such  as  could  not  have  been  foreseen  by  them ;  Limited 
that  any  damage  the  plaintiffs  had  suffered  had  been  caused  Bradford 
by  such  an  extraordinary  and  excessive  rainfall  that  it  was 
impossible  by  any  reasonable  precaution  or  foresight  in  the 
construction  of  the  sluices  or  otherwise  to  have  prevented  it ; 
and  that  such  damage  was  the  result  of  vis  major.    They  also 
alleged  that  the  act,  neglect,  or  default  (if  any)  in  respect  of 
which  the  plaintiffs  brought  this  action  was  done  in  pursuance 
and  execution,  or  intended  execution,  of  Acts  of  Parliament  and 
of  public  duty  and  authority,  namely,  in  pursuance  and  execu- 
tion, or  intended  execution,  of  (among  other  Acts)  the  Electric 
Lighting  Acts,  1882  and  1888,  and  the  Bradford  Electric 
Lighting  Order,  1883,  confirmed  by  the  Confirmation  Act 
of  1883. 

The  action  was  tried  before  Joyce  J.,  who,  on  August  3, 1901, 
delivered  judgment  dismissing  the  action,  on  the  ground  that 
the  evidence,  which  was  conflicting,  had  failed  to  convince  him 
that  the  construction  or  existence  of  the  sluices  had  been  the 
cause  of  the  damage  to  the  plaintiffs. 

At  the  conclusion  of  the  judgment  it  was  submitted  on 
behalf  of  the  defendants  that  they  were  a  public  body  acting 
under  the  powers  of  an  Act  of  Parliament,  and  were,  therefore, 
entitled  to  their  costs  as  between  solicitor  and  client,  under 
s.  1  (h)  of  the  Public  Authorities  Protection  Act,  1893  (1) ;  but 

(1)  The  Public  Authorities  Protec-  act  done  in  pursuance,  or  execution, 

tion  Act,  1893  (56  &  57  Vict.  c.  61),  or  intended  execution  of  any  Act  of 

is  intituled  "  An  Act  to  generalize  and  Parliament,  or  of  any  public  duty  or 

amend  certain  statutory  provisions  for  authority,  or  in  respect  of  any  alleged 

the  protection  of  persons  acting  in  the  neglect  or  default  in  the  execution 

execution  of  statutory  and  other  public  of  any  such  Act,  duty,  or  authority, 

duties."  the  following  provisions  shall  have 

Sect.  1   is  as  follows ;   "  Where  effect :  .  .  .  . 

after  the  commencement  of  this  Act  "  (6)  Wherever  in  any  such  action 

any  action,  prosecution,  or  other  pro-  a  judgment  is  obtained  by  the  defend- 

ceeding  is  commenced  in  the  United  ant,  it  shall  carry  costs  to  be  taxed  as 

Kingdom  against  any  person  for  any  between  solicitor  and; client." 

2  r  2  1 
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the  point  was  not  argued.  His  Lordship  said  he  did  not  see 
that  the  defendants  had  been  so  acting  as  alleged,  and,  there- 
fore, allowed  them  costs  as  between  party  and  party  only,  butj 
gave  them  leave  to  appeal  upon  that  point,  if  they  so  desired. 

The  case  now  came  on  before  the  Court  of  Appeal  on  two 
separate  appeals,  the  one  by  the  plaintiffs  from  so  much  of  the 
judgment  as  dismissed  the  action,  and  the  other  by  the  defend- 
ants from  so  much  of  the  judgment  as  refused  to  give  them 
solicitor  and  client  costs. 

The  plaintiffs'  appeal  was  dismissed,  their  Lordships  holding, 
upon  the  evidence,  that  the  damage  in  respect  of  which  the 
plaintiffs  had  sued  had  not  been  caused  by  the  sluices. 

The  defendants'  appeal,  upon  the  question  of  costs,  was  then 
argued. 


Sir  B.  Eeidf  K.C.,  Balfour  Browne,  K.C.,  Tindal  A  thin- 
son,  K.C.,  and  J,  Waugh,  for  the  defendants.  The  corporation 
are  the  electric  lighting  authority  for  Bradford,  acting  under 
statutory  powers  :  it  is  submitted,  therefore,  that  the  learned 
judge  had  no  option  but  to  give  them  costs  as  between  solicitor 
and  client  under  s.  1  of  the  Public  Authorities  Protection  Act, 
1893.  These  sluices  were  a  necessary  part  of  the  works  the 
corporation  were  authorized  to  construct,  and  the  plaintiffs' 
allegation  is  that  the  injury  complained  of  arose  by  reason  of 
these  sluices.  The  title  of  the  Act,  which  must  be  read  as  part 
of  the  enactments,  itself  shews  that  the  object  of  the  Act  is 
'*  the  protection  of  persons  acting  in  the  execution  of  statutory 
and  other  public  duties  "  ;  and  the  Act  applies  to  judgments  in 
all  actions  in  the  Chancery  Division  for  injunction  or  for 
damages,  though  not  to  appeals  or  interlocutory  applications : 
Fielding  v.  Morley  Corporation  (1)  ;  The  Ydun.  (2)  Chamber- 
lain (&  Hoohham,  Limited  v.  Bradford  Corporation  (3)  shews 
what  a  wide  interpretation  has  been  put  upon  the  Act  by  the 
Court  of  Chancery.  The  fact  that  clause  69  of  the  provisional 
order  incorporated  s.  264  of  the  PubHc  Health  Act,  1875, 
giving  a  local  authority  "  full  costs  of  suit "  where  an  action 

(1)  [1899]  1  Ch.  1,  3,  4;  [1900]        (2)  [1899]  P.  236,  239. 
A.  C.  133.  (3)  (1900)  83  L.  T.  518. 
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had  been  unsuccessfully  brought  against  it,  shews  that  the  c.A. 
Legislature  intended  the  corporation  to  have  the  benefit  of  1902 
that  section,  which  was  then  in  force.    Had  it  been  in  force  j^^j^fi 
now,  the  corporation  would  clearly  have  been  entitled  to  their  ^^g^^^g^ 
"  full  costs  "  of  the  present  action.    That  section  has,  how-  Limited 
ever,  since  been  repealed  by  the  Public  Authorities  Protection  Bradford 
Act,  1893,  as  shewn  by  the  schedule,  and  it  may  be  fairly 
inferred  that  the  Legislature  intended  the  corporation  should 
have  the  benefit  of  the  substituted  enactment,  s.  1  of  the  latter 
Act.    The  section  is  wide  in  its  terms,  and  covers  the  case  of 

any  "  action  against  any  person  "  for  any  act  done  in  pursu- 
a,nce,  or  execution,  or  intended  execution  ....  of  any  public 
duty  or  authority."  The  corporation  have  been  acting  in 
execution,  or  intended  execution,  of  a  "public  duty  or  authority  " 
imposed  on  them  by  Act  of  Parliament  as  "  undertakers,"  and 
therefore  clearly  come  within  the  express  words  of  the  section, 
which  are  not  in  any  way  limited. 

Neville,  K.C.,  Hughes,  K.C.,  and  Kejiyoii  Parker,  for  the 
plaintiffs.  The  real  question  is  whether  the  section  is  to  be 
treated  as  unlimited  in  its  effect,  so  that  in  every  case,  where  a 
public  authority  is  unsuccessfully  sued,  it  is  entitled  to  solicitor 
and  client  costs,  even  where,  as  in  the  present  case,  it  has 
entered  upon  an  enterprise  simply  of  a  commercial  nature.  In 
Fielding  v.  Morley  Corporation  (1)  the  subject-matter  of  the 
action  was  allowing  water  to  overflow  from  an  aqueduct  which 
the  corporation,  acting  apparently  under  special  statutory 
powers,  had  carried  over  some  one  else's  land.  But  that  is  not 
the  sort  of  case  now  before  the  Court.  The  corporation  are 
not  acting  in  the  execution  of  any  pubKc  duty  "  in  lighting 
the  town.  They  simply  have  power  to  do  so  if  they  choose, 
.and  in  undertaking  to  supply  the  town  with  electric  light  they 
are  doing  nothing  more  than  voluntarily  entering  upon  a 
commercial  enterprise.  The  mere  fact  of  their  being  called 
"undertakers"  in  the  order  does  not  necessarily  lead  to  the 
inference  that  that  is  a  "public  duty  "  which  is  otherwise  not 
so.  All  the  Act  intends  is  to  impose  a  penalty  for  vexatious 
proceedings  against  a  public  authority,  not  that  every  person 

(1)  [1899]  1  Ch.  1. 
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0.  A.      suing  a  corporation  is  to  be  mulcted  in  a  penalty  for  daring  to 
1902      do  so.      Public  duty  "  is  the  criterion,  as  shewn  by  the  very 
Jeremiah   title  o£  the  Act :  and  what  "  pubHc  duty"  was  there  on  this 
arsons'    corporation  to  supply  electricity  at  all,  or  to  erect  sluices  of 
Limited    ^^ig  j^in^  ag  pa^^  of  their  works  ?    They  were  under  no  such 
Bradford   obligation.    In  The  Ydun  (1),  as  well  as  in  Fielding  v.  Morley 
Corporation  (2),  the  public  authority  was  acting  in  pursuance 
of  a  public  duty  or  carrying  out  an  obligation.    In  the  latter 
case,  the  Court  of  Appeal  said  that  some  limitation  must  be 
put  upon  the  Act.    Chamberlain  d  Hoohham,  Limited  v. 
Bradford  Corporation  (3)  went  too  far,  for  there  the  meters 
which  were  alleged  to  be  infringements  of  the  plaintiffs'  patent 
were  not  made  by  the  corporation,  but  were  obtained  by  them 
from  a  third  person  and  hired  out  to  consumers.    It  is  now 
becoming  a  matter  of  common  occurrence  for  a  corporation  to 
enter  into  these  quasi-commercial  enterprises,  and  it  is  a 
serious  thing  if  they  can  recover  costs  of  litigation  conducted, 
it  may  be,  in  the  most  expensive  style. 

Cur.  adv,  vult. 


July  21.  Vaughan  Williams  L.J.  read  s.  1  {h)  of  the 
Public  Authorities  Protection  Act,  1893,  and  proceeded: — 
Lindley  M.E.  points  out  in  his  judgment  in  Fielding  v.  Morley 
Corporation  (4),  which  was  affirmed  in  the  House  of  Lords  (5), 
that  although  the  language  "  of  the  statute  "  is  wide,  the 
key  to  the  enactment  is  "  a  desire  "  to  protect  public  bodies 
from  expense  when  they  are  unsuccessfully  sued  in  respect  of 
acts  done,  or  omitted  to  be  done,  in  the  exercise  of  statutory 
powers  or  duties."  Lindley  M.E.  apparently  thought  that 
some  limitation  must  be  put  on  the  wide  words  of  the  section. 
He  seems  to  think  that  the  limit  is  that  the  section  does  not 
apply  to  private  persons  acting  in  pursuance  of  a  statutory 
authority,  but  only  to  persons  who  are  acting  in  pursuance  of 
public  duties  or  authorities  ;  but  he  does  not  so  decide.  On 
the  contrary,  he  says  :  "It  is  not  necessary  to  consider  what 


(1)  [1899]  P.  236.  (3)  83  L.  T.  518. 

(2)  [1899]  1  eh.  1 ;  [1900]  A.  C.        (4)  [1899]  1  Ch.  4. 
133.  (5)  [1900]  A.  C.  133. 
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cases,  if  any,  do  not  fall  within  the  Act,  although  apparently  0.  A. 
within  the  words.    I  add  that  by  way  of  precaution,  because  1902 

some  day  there  will  probably  be  a  great  discussion  as  to  what  jekemiah 

acts  or  defaults  do  or  do  not  come  within  it."    Sir  F.  Jeune  P.,  &^son? 

in  The  Ydim  (l),held  that  the  Act  appHes  to  a  pubHc  authority  Limited 

.  ...  V. 

acting  in  pursuance  of  a  trade  or  business  which  m  private  Bkadfoed 

hands  would  be  of  a  private  character.    This  decision  was 

affirmed  by  the  Court  of  Appeal,  but  the  judgments  do  not  go  wmSs  l'.j, 

quite  the  length  of  the  judgment  of  Sir  F.  Jeune.    I  mean 

that  the  judgments  in  the  Court  of  Appeal  do  not  necessarily 

affirm  the  proposition  that  the  Act  applies  to  municipal  trading 

under  the  authority  of  a  special  Act  or  order  which  a  corporation 

or  other  public  body  chooses  to  obtain  just  as  any  private 

person  might  do  without  being  under  any  obligation  so  to  do. 

The  public  authority  in  regard  to  such  trading  is,  in  fact,  a 

mere  volunteer;  and  l it  may  be  urged  that,  as  the  public 

authority  is  under  no  obligation  to  exercise  the  statutory 

authority  which  it  has  obtained,  and  is  at  liberty  to  make  a 

profit  by  the  exercise  of  the  authority,  such  profit,  however,. 

going  of  course  in  reduction  of  local  taxation,  there  is  no 

reason  why  a  public  body  trading  in  competition  with  private 

traders  should  be  protected  as  to  either  costs  or  the  time  within 

which  an  action  should  be  brought.    The  Court  of  Appeal,  in 

affirming  the  judgment  of  the  President  in  The  Ydu7i  (1), 

certainly  proceeded  rather  on  the  ground  that  the  action  had 

been  brought  against  a  public  body  in  respect  of  alleged  default 

on  their  part  in  the  execution  of  their  public  duty  as  the 

authority  for  the  port  and  harbour  of  Preston. 

In  the  case,  however,  of  Chamberlain  d  HooJchamy  Limited 
V.  Bradford  Corporatio7i  (2)  the  defendant  corporation  were 
empowered  by  a  provisional  order,  duly  confirmed,  to  supply 
electricity  within  their  district,  and  one  of  the  clauses 
empowered  the  corporation  to  let  for  hire  any  meter  for 
ascertaining  the  value  of  the  supply  of  electricity  by  them  to 
any  customer."  The  corporation  hired  meters  for  this  purpose, 
which  the  plaintiffs  alleged  were  an  infringement  of  their 
patent ;  and  in  respect  of  such  alleged  infringement  they 
(1)  [1899]  P.  236.  (2)  83  L.  T.  518. 
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C.A.  sought  an  injunction,  but  their  action  was  dismissed  with 
1902      costs.    Kekewich  J.  held  that  the  corporation  were  entitled  to 

Jekemiah  have- their  costs  tax^d  as  between  solicitor  and  client,  as  they 
&^SoNs^    were,  in  supplying  the  meters,  acting  in  pursuance  of  a  public 

Limited    ''authority"  within  the  meaning  of  s.  1  of  the  Act  of  1893. 

Beadfoed  If  that  case  is  good  law  it  clearly  covers  the  present,  but  it 
CoRPOEATipy.  ^^^^       1^.^^  wrong.    The  argument  against  it  being 

wnSS.j.  good  law  is  put  somewhat  in  this  way.  It  is  said  that  the 
proper  conclusion  to  draw  from  the  judgment  of  Lindley  M.K. 
in  Fielding  v.  Morley  Corporation  (1)  is  that  it  is  only  public 
authorities  which  come  within  the  purview  of  the  Act ;  and 
that  if  this  is  so  it  is  only  acts  done  by  public  authorities  as 
such — that  is  to  say,  acts  done  by  pubHc  authorities  in  pursu- 
ance of  a  duty  imposed  on  them  by  the  common  law,  or  by 
statute — which  fall  within  the  protection  of  the  statute 
56  &  57  Vict.,  or  any  other  statute  passed  for  the  protection  of 
persons  acting  in  the  execution  of  statutory  and  other  public 
duties  ;  and  that  the  exercise  by  a  corporation  of  authorities  or 
powers  to  carry  on  a  business  of  electric  light  supply,  or  any 
other  business  which  may  be  carried  on  by  any  person  who  or 
company  which  obtains  the  necessary  order  and  statutory  con- 
firmation, is  not  something  done  "  in  the  execution  of  statutory 
or  other  public  duties  "  as  mentioned  in  the  title  to  the  statute ; 
and  that  the  words  of  s.  1,  any  act  done  in  pursuance,  or 
execution,  or  intended  execution  of  any  Act  of  Parliament,  or 
of  any  public  duty  or  authority,"  must  be  construed  as  limited 
to  things  done  in  the  execution  of  statutory  and  other  public 
duties. 

There  does  not  seem  to  be  any  case  which  decides  that  the 
words  of  the  statute  must  be  limited  in  this  way.  SirF.  Jeune, 
in  The  Ydun  (2),  says  that  a  railway  company,  although  it 
certainly  does  act  in  pursuance  or  execution  of  an  Act  of  Par- 
liament, is  not  included  within  the  operation  of  s.  1 ;  but,  as 
he  goes  on  to  say  that  a  public  authority  is  protected  by  the 
section  even  when  acting  in  pursuance  of  trade  or  business,  I 
presume  his  view  is  that  a  railway  company  is  not  a  public 
authority  within  the  meaning  of  the  statute. 

(1)  [1899]  1  Ch.  1.  (2)  [1899]  P.  236. 
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In  Attorney -General  v.  Margate  Pier  and  Harbour  Co.  (1)  CA. 
Kekewich  J.  held  that  a  pier  and  harbour  company  did  not  fall  1902 

within  the  section ;  but  in  that  case  part  of  the  earnings  were  jeremiah 

appropriated  to  a  dividend  for  the  shareholders.  I^Sons' 

On  the  whole,  I  think  it  is  sufficient  to  say  in  this  case  that  Limited 

V. 

the  Bradford  Corporation  were  acting  in  pursuance  of  an  Act  Bi?adfokd 
of  Parliament,  and  that  the  protection  of  the  Act  seems  plainly  ^^^^Q^^'^^"^- 
to  extend  to  a  municipal  authority  supported  primarily  by  the  wmSs^L.j. 
levy  of  rates,  and  which  is  bound  to  apply  all  the  earnings 
of  any  undertaking  authorized  by  statute  in  relief  of  the 
ratepayers. 

I  think,  therefore,  that  we  ought  to  order  that  the  judgment 
obtained  by  the  Bradford  Corporation  against  the  plaintiffs 
shall  carry  costs,  to  be  taxed  as  between  solicitor  and  client. 
It  may  seem  hard  that  this  unequal  liability  for  costs  should 
be  imposed  upon  the  plaintiffs  in  a  case  where  the  Act  of 
Parliament,  under  the  authority  of  which  the  defendant  corpo- 
ration were  acting,  left  it  absolutely  optional  with  them  whether 
or  not  they  should  erect  the  structure  complained  of  in  the 
place  which  they  did,  and  where  the  only  question  between 
the  parties  was  the  very  arguable  question  as  to  whether  or 
not  the  structure  thus  erected  by  the  corporation  was  an  inva- 
sion of  the  rights  of  the  plaintiffs  as  riparian  proprietors ;  but 
I  can  find  nothing  in  the  Act  to  justify  the  exclusion  from  the 
protection  afforded  by  the  Act  to  public  authorities  of  such  a 
case  as  this. 


KoMEE  L.J.  I  need  say  but  a  few  words  on  this  appeal. 
Having  regard  to  some  of  the  arguments  used  on  behalf  of  the 
plaintiffs,  I  think  it  right  to  state  that  this  Court  is  not  con- 
cerned with  the  policy  of  the  Legislature  in  passing  the  Public 
Authorities  Protection  Act,  1893,  and  ought  not  to  approach 
any  question  as  to  the  application  of  the  Act  to  a  particular 
case  with  any  feeling  that  it  is  desirable  that  the  provisions  of 
the  Act  should,  if  possible,  either  be  enlarged  or  be  curtailed 
in  their  application.  The  Act  must  be  properly  construed  and 
applied,  even  if  the  result  may  in  certain  cases  appear  to  bear 

(1)  [1900]  1  Ch.  749. 


594 


CHANCEEY  DIVISION. 


[1902] 


Ambler 
&  Sons, 
MI': 

V. 

Corporation, 

Eomer  L.J, 


C.  A.      hardly  on  plaintiffs  or  applicants.    Now,  I  agree  with  the 

1902      argument  on  behalf  of  the  plaintiffs  in  the  present  case,  that  in 

Jeremiah   Construing  the  Act  the  Court  may  and  ought  to  look  to  the 

general  scope  of  the  Act  as  expressed  in  its  title.  But  so  doing, 

Limited    it  still  appears  to  me  that  the  present  action  comes  within  the 
1),  , 

Bradford  operation  of  the  Act.  The  defendants,  in  lighting  or  providing 
for  the  lighting  of  the  streets  of  Bradford  under  the  powers 
conferred  upon  them  by  their  provisional  order,  were,  in  my 
opinion,  acting  in  execution  of  a  public  duty  or  authority. 
The  sluices  and  works  complained  of  by  the  plaintiffs  were 
erected  by  the  defendants  in  pursuance  of,  and  solely  in  execu- 
tion or  intended  execution  of,  those  powers,  and  therefore  con- 
stituted, within  the  words  of  the  statute,  an  act  done  in 
pursuance  or  execution,  or  intended  execution,  of  a  public  duty 
or  authority."  And  this  action  is  one  which  seems  to  me 
expressly  to  fall  within  the  statute,  for  the  sole  cause  of  com- 
plaint of  the  plaintiffs  as  against  the  defendants  is  the  erection 
by  the  defendants  of  the  sluices  and  works  in  question,  and 
the  action  is  one  against  the  defendants  "  for  "  such  an  act 
as  is  specified  by  the  statute.  It  is  not  an  action  based  on 
some  conduct  of  the  defendants  which  is  only  indirectly  con- 
cerned with  their  public  duty  or  authority :  it  is  an  action 
whose  ground  is  an  act  done  by  the  defendants  directly  in 
execution,  or  intended  execution,  of  their  public  duty  or 
authority. 

I  think,  therefore,  the  appeal  should  be  allowed. 

Stieling  L.J.  I  am  of  the  same  opinion.  The  defendants 
acquired  some  land  which  adjoined  a  stream,  including  a 
portion  of  the  bed  of  the  stream,  and  upon  that  they  proceeded 
to  erect  certain  sluices,  the  object  of  which  was  to  divert  the 
stream  so  as  to  supply  motive  power  for  the  driving  of  the 
electric  machinery  placed  in  the  works  which  they  erected  on 
the  adjoining  land.  It  seems  to  me  that  the  sluices  formed 
part  of  the  works  which  they  had  statutory  power  to  construct. 
In  the  case  of  Fielding  v.  Morley  Corporation  (1)  the  defendants 
were  also  a  municipal  corporation.   The  municipal  corporation 

(1)  [1899]  1  Ch.  1. 
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had  statutorjT-  power  to  supply  the  municipahty  with  water,  C.A. 

and  in  the  exercise  of  that  power  they  proceeded  to  construct  1902 

an  aqueduct,  with  reference  to  which  the  action  was  brought.  Jeremiah 

It  was  held  that  the  Act  applied,  and  the  costs  were  allowed  &^so|s^ 

on  the  higher  scale.    I  may  point  out  that  one  of  the  argu-  Limited 

ments  which  was  used  in  the  present  case — that  there  was  no  Bradford 
positive  duty,  and  that  it  was  simply  convenient  in  that  case 
to  supply  the  water — was  used,  and  did  not  prevail.    I  think, 
therefore,  the  appeal  ought  to  be  allowed. 

Vaughan  Williams  L.J.  The  appeal  v\^ill  be  allowed  with 
costs,  not  as  between  solicitor  and  client,  but  as  between  party 
and  party. 

Solicitors  for  plaintiffs  :  Leslie  Hardy,  for  Greaves  dc 
Greaves,  Bradford. 

Solicitors  for  defendants :  Cann  <h  Son,  for  F,  Stevens, 
Bradford, 

G.  1.  F.  a 
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O  A.  In  re  BUCKWELL  &  BEEKELEY. 

^^^^  [1901    B.  3210.1 

KEKEWICH  *- 

^'  Solicitor — Costs — Taxation — Allowances — Dishursements — Deposit  as  Security 

July  2.  Costs  of  Discovery — Rules  of  Supreme  Courts  1883,  Order  xxxi., 

C.  A.  rr.  25,  26. 


July  24. 


Deposits  paid  by  a  solicitor  on  behalf  of  his  client  as  security  for 
costs  of  discovery  under  Order  xxxi.,  rr.  25,  26,  and  not  repaid,  are  not 
disbursements  within  s.  37  of  the  Solicitors  Act,  1843  (6  &  7  Yict.  c.  73), 
and  are  not  properly  included  in  the  solicitor's  bill  of  costs. 

They  should  be  entered  in  the  solicitor's  cash  account. 

Decision  of  Kekewich  J.  reversed. 


This  was  a  summons  for  the  review  of  tlie  taxation  of  a 
bill  of  costs  of  the  applicants,  Messrs.  Buckwell  &  Berkeley  of 
Brighton,  as  solicitors  for  the  plaintiff  in  an  action  of  Theobald 
V.  Theobald.  The  action  was  by  a  wife  against  her  husband 
to  recover  money  lent,  and  at  the  hearing  the  action  was 
settled  upon  the  terms  (inter  alia)  that  the  husband  (the 
defendant  in  the  action  and  respondent  on  this  application) 
should  pay  all  the  wife's  costs. 

In  the  bill  of  costs  there  were  included  two  items  of  51.  and 
8?.,  the  first  being  the  amount  of  a  deposit  as  security  for  costs 
of  discovery  in  the  action  by  production  of  documents  under 
Eules  of  the  Supreme  Court,  1883,  Order  xxxi.,  rr.  25,  26 ;  and 
the  second  being  the  amount  of  a  like  deposit  in  respect  of 
discovery  by  interrogatories  under  the  same  rules. 

These  items  were  disallowed  by  the  taxing  master.  The 
applicants  delivered  objections  in  which  they  stated  as  to  the 
first  item  as  follows  :  "  This  was  paid  by  us  out  of  our  own 
pocket.  We  had  not  received  anything  from  our  client ; 
we  have  not  charged  an  attendance  for  obtaining  the  money, 
and  therefore,  being  a  payment  out  of  pocket,  it  should  be 
allowed  on  a  solicitor  and  client  taxation."  To  the  objection 
the  taxing  master  answered  as  follows  :  "  This  deposit  cannot 
be  allowed  as  the  solicitors  can  obtain  the  return  of  it." 
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In  reference  to  the  other  item  a  similar  objection  was  made,      C.  A. 

and  a  similar  answer  given. 

The  summons  was  heard  before  Kekewich  J.  on  July  2, 1902.  BUCKWELL  & 

Berkeley, 
In  re. 

E.  E.  Hu7nphrys,  for  the  applicants.  These  deposits  were 
disbursements  within  s.  37  of  the  Solicitors  Act,  1843  (6  &  7 
Vict.  c.  73),  and  as  such  properly  included  in  the  bill,  and  they 
ought  to  be  allowed  on  taxation.  They  were  payments  made 
by  the  soHcitors  in  pursuance  of  a  professional  duty  under- 
taken by  them,  and  which  they  were  bound  to  perform,  and 
are  therefore  disbursements  within  the  principle  laid  down  in 
In  re  Bemnant  (1),  which  is  the  leading  case  on  the  subject. 
That  case  was  recently  approved  by  the  Court  of  Appeal  in 
In  re  King  don  &  Wilson  (2),  overruhng  the  decision  in  In  o^e 
Lamb  (3),  that  probate  duty  is  a  disbursement.  In  In  re 
Metcalfe  (4)  counsel's  fees  and  stamps  were  held  to  be  properly 
included  in  a  solicitor's  bill,  in  view  of  the  "  one-sixth  "  rule  as 
to  costs  of  taxation. 

Hansellj  for  the  respondent.  A  deposit  of  this  kind  is  not  a 
disbursement.  In  its  inception  it  is  a  sum  paid  by  the  solicitor 
as  agent,  and  which  in  due  course  he  is  entitled  to  have  repaid 
to  him  under  Order  xxxi,,  r.  27.  It  is  a  sum  of  money  paid 
into  court,  and  essentially  different  from  a  sum  paid  over  to 
third  persons,  whether  to  the  officials  of  the  Court,  as  in  the 
case  of  Court  fees,  or  to  counsel  or  solicitor.  It  is  therefore 
not  a  disbursement  within  the  Act.  In  re  Bemnant  (1)  shews 
that  the  only  items  which  ought  to  be  included  in  a  bill  of 
costs  as  disbursements  are  payments  which  the  solicitor  is 
bound  to  make,  and  these  deposits  were  sums  which  the 
solicitors  were  not  bound  to  find  out  of  their  own  pockets. 

Kekewich  J.  I  always  differ  from  a  taxing  master  with  the 
greatest  possible  hesitation,  for  the  simple  reason  that  it  is  his 
business  to  tax  bills,  and  he  is  very  much  more  likely  to  know 
that  business  than  I  am.  But  in  this  case  the  taxing  master 
has  given  me  a  reason  for  his  conclusion,  and  that  naturally 

(1)  (1849)  11  Beav.  603.  (3)  (1889)  23  Q.  B.  D.  5. 

(2)  Ante,  p.  242.  (4)  (1862)  30  Beav.  406. 


598 


CHANCEEY  DIVISION. 


[1902] 


c.  A.      invites  me  to  look  at  the  reason,  and  see  whether  it  is  a  good 
1902      one.    Before  going  to  that  I  may  observe  that  he  does  not  give 
EucKWELL  &  me  any  statement  of  the  practice  of  the  office  on  the  point.  If 
^^j^re.^^'  ^®  ^^'^  ^^^^  ^^^^     "^^^  practice  to  allow  a  payment  of 

Kek^h  J    ^^^^  kind,  I  should  have  inquired  into  it,  and  asked  for  a  certi- 

  ficate  of  the  taxing  masters  as  to  their  practice.    Here  the 

taxing  master  disallows  each  of  these  payments  "  as  the  solicitor 
can  obtain  the  return  of  it."  That  is  the  only  reason  he  gives. 
I  think  that  reason  is  not  a  good  one.  It  may  be  difficult  to 
find  an  analogous  case  of  a  payment  which  ought  to  be  allowed, 
and  yet  which  can  be  returned  to  the  solicitor  on  application. 
But  I  do  not  think  that  is  material,  nor  is  it  material  to  con- 
sider the  rules  touching  the  repayment  of  the  money  with 
the  client's  authority.  What  is  much  more  important  is  the 
character  in  which  the  solicitor  makes  the  payment.  The 
guiding  rule  is  to  be  found  in  the  case  of  In  re  Bemnant  (1), 
and  it  is  not  the  less  valuable  either  because  it  has  antiquity, 
being  a  decision  of  LordLangdale,  or  because  it  has  been  approved 
by  the  Court  of  Appeal  in  the  recent  case  of  In  re  Kingdon  d 
Wilson  (2),  to  which  I  have  been  referred.  Lord  Langdale 
speaks  of  the  payment  which  the  solicitor  in  the  discharge  of 
his  professional  duty  is  bound  to  make.  During  the  course  of 
the  argument  I  spoke  of  negligence  on  the  part  of  a  solicitor 
for  which  he  would  be  responsible  in  an  action.  But  it  is  not 
necessary  to  go  into  that.  What  I  understand  Lord  Langdale 
to  mean  is  that  it  is  sufficient  that  the  solicitor  is  bound  in  the 
due  discharge  of  the  duty  which  he  has  undertaken  as  a 
solicitor,  and  in  mentioning  what  sum  was  to  be  allowed  he 
drew  a  distinction  between  the  solicitor  and  the  agent.  We 
know  solicitors  very  often  act  as  agents  for  their  clients. 
Cases  come  before  the  Court  in  which  clients  make  their 
solicitors  their  bankers ;  but  it  could  not  be  suggested  that  a 
disbursement  by  a  solicitor  in  that  capacity  could  be  brought 
into  a  bill  of  costs.  He  makes  it  as  agent ;  he  is  not  acting  as 
solicitor ;  the  agency  arises  out  of  the  professional  relation, 
but  he  does  not  act  in  his  professional  character.  If  he  acts 
as  solicitor  in  making  a  payment,  then  it  comes  within  his  duty 
(1)  11  Beav,  603.  (2)  Ante,  p.  242. 
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re. 

Kekewich  J. 


and  is  a  disbursement.    I  cannot  see  any  distinction  between  C.A. 
these  sums — that  is  to  say,  the  51.  which  was  paid  as  a  deposit  1902 
in  the  one  instance  and  the  SI.  which  was  so  paid  in  the  other  Buckwell  & 
instance — and  sums  paid  by  a  solicitor  on  filing  an  affidavit  or 
otherwise  for  stamps  or  counsel's  fees.    They  are  all  alike 
payments  which  the  solicitor  is  bound  to  make  in  the  course 
of  litigation,  and  they  all  fall  under  the  same  rule.    It  would 
be  extremely  inconvenient  if  I  were  to   adopt  the  taxing 
master's  conclusion,  for,  if  a  solicitor  is  not  bound  to  act  in 
the  way  I  have  mentioned,  the  result  will  be  that  whenever  an 
affidavit  is  applied  for  there  will  be  delay,  because  the  solicitor 
is  not  under  any  liability  to  make  the  required  payment.  It 
seems  to  me  that  a  payment  of  this  kind,  at  least  on  the 
Chancery  side,  is  an  almost  necessary  element  or  step  in  litiga- 
tion, and  that  it  is  as  necessary  as  any  other  payment  which 
the  solicitor  has  to  make.    I  must  therefore  send  the  bill  back 
to  the  master  for  review,  with  an  expression  of  my  opinion  to  ^ 
that  effect. 

C.  C.  M.  D. 


The  client  appealed.  The  appeal  was  heard  on  July  24, 1902. 

Hansellf  for  the  appellant. 

E.  HumplirijSy  for  the  solicitors. 

The  arguments  adduced  in  the  Court  below  were  repeated, 
and  the  same  cases  were  cited. 

Vaughan  Williams  L.J.  In  my  opinion,  these  payments, 
which  were  really  payments  into  court  by  way  of  security  for 
part  of  the  costs  of  the  action,  ought  to  have  been  entered  in 
the  solicitors'  cash  account,  and  not  in  their  bill  of  costs  as 
"  disbursements."  In  so  holding  we  shall,  in  my  view,  be 
simply  applying  the  rule  which  was  laid  down  in  In  re 
Bemnant  (1),  and  which  it  is  admitted  must  govern  this  case. 
Looking  at  the  certificate  which  was  given  by  the  Chancery 
taxing  masters  which  is  set  out  in  the  report  of  In  re  Bem- 
nant (2),  I  think  these  payments  do  not  come  within  the  rule 
stated  by  the  masters.  In  my  opinion,  these  payments  were  not 
(1)  11  Beav.  603.  (2)  11  Beav.  611-13. 
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0. A.      payments  which  the  soHcitors  were  "either  by  law  bound  to 
1902      make,  or  by  custom  looked  upon  as  the  persons  to  make,"  on 
BucKWELL  &  behalf  of  their  client.   The  solicitors  did  in  fact  find  the  money 
^^in^^^^'  to  make  the  payments  into  court  as  required  by  the  rules,  but 

  the  money  was  simply  lent  by  them  to  their  client.    I  think 

the  appeal  should  be  allowed. 

EoMEE  L.J.  I  am  of  the  same  opinion;  but,  as  we  are 
differing  from  the  learned  judge,  I  will  add  a  few  words.  To 
my  mind,  these  payments  cannot  be  distinguished  in  principle 
from  any  sum  which  a  person  is  ordered  to  pay  into  court  to 
enable  him  to  proceed  with  his  action.  Take,  for  instance,  a 
case  in  which  a  party  who  is  out  of  the  jurisdiction  is  ordered 
to  pay  money  into  court  as  security  for  costs.  In  such  a  case 
the  solicitor  would  not  be  bound  to  find  the  money  ;  but,  if  he 
did  find  it,  whose  money  would  the  sum  paid  into  court  be  ? 
Clearly  the  money  of  the  client.  It  would  be  a  loan  from  the 
solicitor  to  the  client,  and  ought  to  be  entered  in  the  cash 
account,  and  not  to  be  treated  as  a  disbursement."  The 
payment  would  not  be  one  which  the  solicitor  was  "by  law 
bound  to  make,  or  by  custom  looked  upon  as  the  person  to 
inake,"  for  his  client.  These  payments  are  not  like  those 
mentioned  in  In  re  Bemnant  (1),  which  when  once  paid  will 
never  come  back ;  they  will,  if  the  client  is  successful  in  the 
action,  be  returned  to  him.  The  suggestion  that  if  the  solici- 
tors had  not  made  these  payments  for  their  client  they  would 
have  been  liable  for  negligence  is  not  well  founded.  They 
could  have  informed  their  client  that  the  payments  had  to  be 
made,  and  asked  him  to  provide  the  money  to  enable  them  to 
take  the  proper  steps  in  the  action ;  and  if  he  did  not  find  the 
money,  the  solicitors  could  not  be  held  guilty  of  negligence  if 
they  did  not  take  those  steps. 

Solicitors:  Cameron^  Kemm  dc  Co.;  J.  C.  BucJcivell  d- 
Berkeley,  Brighton. 

(1)  11  Beav.  603. 

W.  L.  C. 
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In  re  CEEDIT  ASSUKANCE  AND  GUAEANTEE  C.A. 


•(Company — Reduction  of  Capital — Petition  for  Confirmation  —  Losses  to  he 
home  equally  or  rateahly  in  Proportion  to  Capital  paid  up  on  Shares — 
Shares  of  the  same  Class  with  Different  Amounts  paid — Article  providing 
for  Division  of  Capital  in  Winding-up — Jurisdiction  to  sanction  equitable 
Scheme— Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  11. 

There  is  no  rule  that  where  the  articles  of  association  of  a  company 
.provide  that,  in  the  case  of  a  winding-up,  losses  are  to  be  borne  by  the 
members  in  proportion  to  the  capital  paid  up  on  their  shares,  the  same 
principle  must  be  applied  in  the  case  of  any  reduction  of  capital  as  between 
shares  in  the  same  class  with  different  amounts  paid  up.  The  Court  has 
Jurisdiction,  after  proTiding  for  the  protection  of  creditors,  to  sanction  any 
scheme  which  is  not  unjust  or  inequitable. 

Decision  of  Farwell  J.,  ante,  p.  178,  reversed. 

Appeal  from  a  decision  of  Farwell  J.  (1) 

The  Credit  Assurance  and  Guarantee  Corporation,  Limited, 
was  incorporated  in  1897  with  a  capital  of  1,000,000^.  divided 
into  2000  deferred  shares  of  1^.  each  and  99,800  ordinary  shares 
of  101.  each. 

The  memorandum  of  association  of  the  company  provided 
that  the  profits  should  be  applied  in  the  first  place  in  forming 
one  or  more  reserve  or  sinking  funds.  These  funds  were  to  be 
applied  for  the  purposes  for  which  they  were  set  aside,  and 
subject  thereto  were  to  belong  as  to  one  moiety  to  the  holders 
of  deferred  shares,  and  as  to  the  other  moiety  to  the  holders  of 
ordinary  shares,  but  were  not  to  be  divided  except  by  special 
resolution.  Subject  to  this  provision,  profits  were  to  be  appHed 
in  paying  a  dividend  at  the  rate  of  10  per  cent,  per  annum  on 
the  amount  paid  up  for  the  time  being ;  one  half  of  the  surplus 
was  to  be  paid  to  the  holders  of  deferred  shares;  and  the 
other  half,  subject  to  payment  thereout  of  extra  remuneration 
to  the  directors,  to  the  ordinary  shareholders.  All  net  profits 
divisible  amongst  the  holders  of  deferred  and  ordinary  shares 
respectively,  and  all  other  sums  of  money  (if  any)  which  might 
at  any  time  become  divisible  amongst  them,  were  to  be  divided 
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C.  A.  amongst  the  holders  of  each  such  class  of  shares  pro  rata, 

1902  according  to  the  amount  paid  up  thereon  for  the  time  being. 

Ceedit  The  articles  of  association  gave  the  company  power  to 

''^^^AND^^^  reduce  its  capital,  and  contained  the  following  articles : 

GuABANTEE  "152.  If  tho  corDoratiou  shall  be  wound  up,  and  the  surplus 

COEPOEATION,  ,        .  .  . 

Limited,  assets  shall  be  insufficient  to  repay  the  whole  of  the  paid-up 
^11!'  capital,  such  surplus  assets  shall  be  distributed  so  that,  as 
nearly  as  may  be,  the  losses  shall  be  borne  by  the  members  in 
proportion  to  the  capital  paid  up,  or  which  ought  to  have  been 
paid  up,  on  the  shares  held  by  them  respectively  at  the  com- 
mencement of  the  winding-up.  But  this  clause  is  to  be 
without  prejudice  to  the  rights  of  the  holders  of  shares  issued 
upon  special  conditions."  "153.  In  any  winding-up  of  the 
corporation  the  holders  of  deferred  shares  shall  be  entitled  (as 
between  themselves  and  the  holders  of  ordinary  shares)  to  one 
moiety  of  any  assets  of  the  corporation  remaining  after  the 
payment  and  discharge  of  the  debts  and  liabilities  of  the 
corporation,  and  the  repayment  to  the  holders  of  deferred 
shares  and  ordinary  shares  of  the  amount  paid  up  or  credited 
as  paid  up  on  such  shares,  together  with  the  costs  of  the 
winding-up." 

The  2000  deferred  shares  had  been  issued,  as  fully  paid,  to 
the  subscribers  of  the  memorandum  of  association  in  con- 
sideration of  their  underwriting  a  part  of  the  capital.  Of  the 
ordinary  shares  37,712  had  been  issued,  on  1123  of  which  5Z., 
and  on  the  remainder  2^.,  had  been  paid  up  ;  2621  shares  had 
been  forfeited,  but  no  question  arose  as  to  them. 

The  company  sustained  losses,  and  on  December  12,  1901, 
passed  a  special  resolution,  which  was  afterwards  duly  con- 
firmed, "  that  the  capital  of  the  company  be  reduced  to  850,300^. 
divided  into  99,800  ordinary  shares  of  SI.  10s.  each  and  2000 
deferred  shares  of  11.  each,  and  that  such  reduction  be  effected 
by  cancelling  capital  to  the  extent  of  11.  10s.  in  respect  of  each 
of  the  ordinary  shares  which  have  been  issued  and  are  now 
outstanding,  and  by  reducing  the  nominal  amount  of  all  the 
ordinary  shares  in  the  company's  capital  from  lOZ.  to  SI.  105.," 
but  such  reduction  to  be  without  prejudice  to  the  company's 
right  to  recover  calls. 
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A  petition  by  the  company  for  the  confirmation  of  the  reduc-  C.  A. 
tion  was  dismissed  by  Farwell  J.  on  the  ground  that  the  1902 
losses  ought  to  be  borne  rateably  in  proportion  to  the  amount  Credit 


Younger,  K.C.,  and  Cohens-Hardy ,  for  the  appellants.  Owing 
to  the  small  amount  in  question  on  the  deferred  shares,  that 
point  has  been  dropped ;  but  the  substantial  ground  of  the 
appeal  is  this — that,  if  the  losses  are  borne  rateably  in  proportion 
to  the  amount  of  capital  paid  up  on  the  shares,  inequality  and 
injustice  will  be  produced,  and  the  shareholders  who  had  paid 
up  51.  before  the  reduction  will  be  permanently  penalized. 
The  scheme  proposed  by  the  resolution  will  give  all  share- 
holders equal  rights  in  the  event  of  a  winding-up,  although  for 
the  moment  it  will  affect  the  right  to  profits. 

It  is  not  proposed  to  reduce  the  liability  on  the  shares  or  to 
affect  the  rights  of  creditors.  There  is  no  case  in  which  losses 
of  paid-up  capital  have,  as  between  shareholders  of  the  same 
class,  been  borne  otherwise  than  equally. 

[EoMER  L.J.  There  is  a  great  deal  to  be  said  in  favour  of 
bearing  the  losses  rateably;  but  it  is  very  inconvenient  and 
may  cause  great  injustice.  For  instance,  if  there  were  101. 
shares  and  one  shareholder  had  paid  101.  and  another  had  paid 
5^.,  and  a  loss  of  31.  occurred.  If  that  loss  were  borne  in  the 
proportion  of  2  to  1,  the  first  man's  share  would  become  an 
SI.  share,  and  the  second  man's  share  when  he  had  paid  it 
up  in  full  would  be  a  91.  share,  although  he  had  only  paid  the 
same  as  the  first  man.] 

That  would  apply  to  this  case,  and  would  produce  inequality. 
The  articles  of  this  company  are  peculiar,  and  the  proposed 
reduction  will  work  fairly. 

Farwell  J.  considered  that  he  was  bound  by  the  decision 
in  Bannatyne  v.  Direct  Spanish  Telegraph  Co,  (1)  to  look  at 
the  reduction  as  if  it  were  a  liquidation  and  as  if  art.  152 
applied.    But  this  is  a  going  concern,  and  the  Court  has  a 


In  re. 


(1)  (1886)  34  Ch.  D.  287,  299. 
2  U2 


1 
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C.  A.      discretion  on  the  subject :  In  re  Direct  Spanish  Telegraph 
1902      Go.  (1) ;  and  it  has  jurisdiction  to  sanction  any  scheme  which 
Credit     is  not  unjust  or  inequitable :  British  and  American  Trustee  and 


GuAEANTEE  [Vaughan  Williams  L.J.  The  chief  duty  of  the  Court  is 
Limited,  '  to  See  that  the  rights  of  creditors  are  protected.] 


(7.  E,  E.  JenhinSy  E.C.^  and  Martelli,  for  the  shareholders 
who  were  the  only  opponents  to  the  scheme,  said  that  if 
the  Court  thought  that  the  scheme  was  a  fair  one  they 
would  withdraw  their  opposition.  They  did  not  dispute  the 
jurisdiction. 

Vaughan  Williams  L.J.  If  we  are  once  satisfied  that  the 
proposed  scheme  will  work  no  injustice,  British  and  American 
Trustee  and  Finance  Corporation  v.  Couper  (3)  is  clear  authority 
for  saying  that  we  have  jurisdiction  to  sanction  it ;  and  in  our 
discretion  we  do  sanction  it.    Lord  Herschell  L.C.  (4)  says : 

There  can  be  no  doubt  that  any  scheme  which  does  not 
provide  for  uniform  treatment  of  shareholders  whose  rights  are 
similar,  would  be  most  narrowly  scrutinised  by  the  Court,  and 
that  no  such  scheme  ought  to  be  confirmed  unless  the  Court 
be  satisfied  that  it  will  not  work  unjustly  or  inequitably.  But 
this  is  quite  a  different  thing  from  saying  that  the  Court  has 
no  power  to  sanction  it." 

This  scheme  as  proposed  will  not  in  our  judgment  work 
inequitably  or  unjustly,  and,  that  being  so,  we  are  of  opinion, 
and  indeed  it  is  admitted,  that  we  have  jurisdiction  to  sanction 
it.  In  a  case  like  this  there  must  very  often  be  something  in 
the  scheme  which  will  not  leave  the  rights  of  the  parties  just 
the  same  as  before.  But  substantially  this  scheme  alters  them 
as  little  as  possible ;  and  under  these  circumstances  the  appeal 
will  be  allowed. 

EoMER  and  Mathew  L.J  J.  concurred. 

Solicitors:  Davidson  d  Morriss ;  B,  Chapman. 


AND 


(1)  (1886)  34  Ch.  D.  307. 

(2)  [1894]  A.  C.  399,  405. 


(3)  [1894]  A.  C.  399. 

(4)  Ibid.  406. 


H.  C.  E. 
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Li  re  FOED. 
FOED  V.  FOED. 


C.  A. 


1902 


[1901   F.  135.] 


Aug.  6,  7. 


Intestacy — Administration — Will  hecoming  inoperative — Death  of  Sole  Legatee 
and  Executrix — Hotchpot — Statute  of  Distributions,  1671  (22  &  23  Car.  2, 
c.  10),  s.  5. 

The  provisions  of  s.  5  of  the  Statute  of  Distributions,  directing  advance- 
ments made  by  an  intestate  in  his  lifetime  by  portions  to  his  children  to 
be  brought  into  account  in  the  administration  of  his  estate,  apply  to  an 
intestacy  occasioned  by  a  will  becoming  wholly  inoperative  in  conse- 
quence of  the  death  of  the  sole  executrix  and  legatee  in  the  lifetime  of 
the  testator,  as  well  as  to  an  intestacy  occasioned  by  the  non-existence 
of  any  will. 

Decision  of  Buckley  J.,  [1902]  1  Ch.  218,  affirmed. 

Appeal  from  the  decision  of  Buckley  J.  (1) 

The  question  was,  whether  the  hotchpot  provisions  of  s.  5 
of  the  Statute  of  Distributions  appHed  to  an  intestacy  which 
arose  thus.  The  intestate  had  executed  a  will,  by  which  he 
gave  the  whole  of  his  property  to  his  wife  absolutely,  and 
appointed  her  sole  executrix.  She  died  in  his  lifetime.  He 
had  during  his  life  made  advances  to  some  of  his  children. 
Buckley  J.  held  that  s.  5  applied,  and  that  the  advances  made 
to  the  children  must  be  brought  into  account  in  the  adminis- 
tration of  the  estate,  and  he  directed  an  inquiry  to  ascertain 
the  amounts  of  the  advances. 

The  children  who  had  received  advances  appealed. 

H.  Terrell,  K.C.,s>ndi  J.  G.  Wood,iox  the  appellants,  repeated 
the  arguments  which  they  adduced  in  the  Court  below,  citing 
the  same  cases. 
Asthury,  K.C.,  and  Gatey,  for  the  administrators,  and 
Ingpen,  K.C.,  and  Brodie  Cooper ,  for  a  child  who  had  not 
been  advanced,  were  not  called  upon. 

Vaughan  Williams  L.J.    In  my  opinion  this  appeal  must 
fail.    The  deceased  made  a  will  by  which  he  appointed  his 
(1)  [1902]  1  Ch.  218. 


606 


CHANOEEY  DIVISION. 


[1902] 


In  re. 

FOED 


C.  A.      wife  his  sole  executrix  and  gave  all  his  property  to  her.  She 
1902      died  in  his  lifetime,  and  the  result  was  that  there  was  no  one 
FoED,      in  whose  favour  the  will  could  operate.    The  will  became 
entirely  inoperative,  for  there  was  no  one  who  could  take  any 
™      benefit  under  it.    It  is  not  true  to  say  that  the  deceased  did 
not  die  intestate.     He  did  die  intestate,  and  therefore  the 
statute  apphes. 

EoMER  L.J.  and  Mathew  L.J.  concurred. 

Solicitors :  Ford  d  Co. ;  Bowcliffes,  Bawle  &  Co. ;  Carr, 
Scott,  Smith  d  Gorringe. 

W.  L.  C. 


DELVES  V.  GKAY. 
[1902   D.  506.] 

Vendor  and  Purchaser — Sale  hy  Trustees — BepurcJiase  hy  one  Trustee — Execu- 
tory Contract  —  Specific  Performance  —  Damages  —  Breach  of  Trust  — 
Purchaser'' s  Nominee. 

Trustees  contracted  to  sell  real  estate  to  tlie  defendant  for  800Z.  Before 
the  date  fixed  for  completion,  the  defendant  contracted  to  resell  the  same 
property  to  D.,  one  of  the  trustees,  at  the  same  price,  and  required  the 
conveyance  to  be  made  to  D.  as  sub-purchaser,  or  as  his  nominee.  D. 
subsequently  declined  to  complete.  In  an  action  by  the  trustees  for 
specific  performance  by  the  defendant  of  the  first  contract,  the  only 
defence  was  a  counter-claim  by  the  defendant  for  specific  performance  by 
D.  of  the  second  contract,  or  damages  for  the  breach  thereof : — 

Held,  applying  the  dictum  of  Mellish  L.J.  in  Parker  v.  McKenna, 
(1874)  L.  E.  10  Ch.  at  p.  125,  that  so  long  as  the  first  contract  was 
executory  only,  the  defendant  having  neither  paid  his  purchase-money  nor 
taken  up  his  conveyance,  the  trustee,  D.,  could  not  repurchase  the  property 
from  his  own  purchaser,  and  the  counter-claim  could  not  be  enforced ; 
neither  was  the  defendant  entitled  to  damages,  as  he  must  be  deemed  to 
have  known  that  D.  was  incapable  of  purchasing  under  the  circumstances. 

Though  a  purchaser  may,  as  a  general  rule,  require  a  conveyance  to  a 
nominee,  he  cannot  require  a  conveyance  to  one  of  the  vendors  under 
circumstances  which  may  expose  them  to  the  risk  of  being  parties  to  a 
breach  of  trust. 

Action. 

This  was  an  action  by  two  trustees  for  specific  performance 
of  a  contract  for  sale  by  a  purchaser,  to  which  the  only  defence 


BYRNE  J. 

1902 
July  1,  7. 
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was  a  counter-claim  by  the  purchaser  against  one  of  the  BYRNE , 
vendors  for  specific  performance  of  a  subsequent  contract  to  1902 
repurchase  the  property  included  in  the  first  contract,  as  delves 
sub-purchaser,  the  main  question  being,  whether  the  second  ^^^^ 

contract  was  under  the  circumstances  a  binding  one.  The   

material  facts  as  proved  by  the  documentary  and  oral  evidence 
were  shortly  as  follows  : — 

The  plaintiffs,  David  Delves  and  Edward  Catchpole,  were 
trustees  for  the  purposes  of  the  Settled  Land  Acts,  1882  to 
1890,  and  in  exercise  of  the  powers  of  a  tenant  for  life  on 
behalf  of  one  "William  Bassett,  an  infant,  and  in  pursuance  of 
an  order  of  the  Chancery  Division,  they,  in  January,  1902,  put 
up  for  sale  by  auction  a  copyhold  messuage  and  premises 
known  as  Mount  View,"  situate  at  Frant,  in  the  county  of 
Sussex.  The  defendant  George  Gray  was  the  highest  bidder  at 
the  auction,  and  by  an  agreement  in  writing  of  January  17, 
1902,  the  defendant  agreed  to  purchase  this  property  from  the 
plaintiffs  for  800Z.,  and  to  complete  the  purchase  on  Febru- 
ary 28,  1902.  A  deposit  of  80^.  was  paid  by  the  defendant  on 
or  before  the  signing  of  this  agreement.  An  abstract  of  the 
plaintiffs'  title  was  delivered  in  due  course  to  the  defendant ; 
the  title  was  investigated  and  accepted,  and  a  conveyance  was 
prepared  and  engrossed.  In  the  meantime  the  defendant, 
having  ascertained  that  there  would  be  a  heavy  fine  payable 
on  admission,  and  that  enfranchisement  would  be  very  expen- 
sive, regretted  his  purchase,  and  persuaded  the  plaintiff  Delves 
to  buy  the  property  from  him  at  the  same  price  and  on  the 
same  terms  and  conditions,  the  defendant  at  the  same  time 
arranging  to  lend  Delves  a  very  considerable  proportion  of  the 
purchase-money,  namely,  700^.,  on  mortgage  of  the  property 
at  4  per  cent.  The  written  agreement  between  the  defendant 
and  Delves  for  this  sub-sale  was  dated  February  17,  1902. 
The  defendant  then  wrote  to  the  plaintiffs'  solicitors,  and 
required  the  conveyance  to  be  made  to  Delves  as  sub-purchaser, 
claiming  the  right  to  have  the  sub-purchaser's  name  substituted 
for  his  own  in  the  conveyance  as  his  nominee.  The  plaintiffs 
declined  to  accept  Delves  as  purchaser  in  substitution  for  the 
defendant,  or  to  convey  the  property  to  Delves,  or  a  nominee 
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BYRNE  J.  for  him.    Delves  also  subsequently  declined  to  allow  his  name 
1902      to  be  inserted  in  the  conveyance,  alleging  that  he  had  entered 
Delves     into  the  Second  contract  under  a  mistaken  idea  of  his  duties  as. 
Gbat.  trustee. 

  As  the  defendant  refused  to  accept  a  conveyance  of  the 

property  from  the  plaintiffs, -the  present  action  was  brought 
against  him  claiming  specific  performance  of  the  contract  of 
January  17,  1902.  The  only  defence  to  this  action  was  a 
counter-claim  by  the  defendant  for  specific  performance  of  the 
contract  of  February  17,  1902,  or  damages  for  the  breach 
thereof. 

The  action  was  tried  with  witnesses,  the  plaintiff  Delves 
and  the  defendant  being  examined  and  cross-examined,  with 
the  result  stated  in  the  judgment  so  far  as  the  second  contract 
is  concerned. 

Levettf  E.G.,  and  W.  A,  Jolly,  for  the  plaintiffs.  The  claim 
made  against  the  plaintiff  Delves  by  the  defendant  for  specific 
performance  of  the  second  contract  cannot  be  enforced.  During 
the  existence  of  the  contract  for  sale  by  the  trustees,  as  vendors,, 
one  of  the  trustees  could  not  himself  enter  into  a  binding  con- 
tract for  the  purchase  of  the  trust  property ;  the  contract  being 
executory.  Delves  could  not  repurchase  the  property  from  his- 
own  purchaser:  that  seems  plain  from  the  observations  of 
Mellish  L.J.  in  Parker  y.  McKenna  (1),  and  also  from  Williams 
v.  Scott.  (2)  A  contract  involving  a  breach  of  trust  cannot  be 
enforced  by  specific  performance :  Dunn  v.  Flood.  (3)  Delves 
had  no  right  to  step  into  the  defendant's  place  as  purchaser  • 
and,  now  that  he  has  been  properly  advised,  he  is  justified  in 
refusing  to  complete  a  contract  which  he  entered  into  under 
a  mistaken  idea  of  his  position  as  trustee.  The  counter-claimj, 
therefore,  fails,  and  should  be  dismissed.  The  counter-claim 
once  disposed  of,  the  action  is  practically  an  undefended  one. 

Norton,  K.G.,  and  Hon.  M.  M.  Macnaghten,  for  the  defend- 
ant. Apart  from  any  question  of  contract,  a  purchaser  is 
entitled  to  have  a  conveyance  either  to  himself  or  a  nominee. 

(1)  L.  R.  10  Oil.  96,  125.  (2)  [1900]  A.  0.  499,  507. 

(3)  (1885)  28  Ch.  D.  586. 
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The  plaintiffs  in  this  case  decline  to  convey  to  any  nominee,  BYRNE , 
which  they  have  no  right  to  do.  There  is  no  general  rule  that 
a  trustee  for  sale  cannot  be  a  purchaser,  though  any  trustee  Delves 
purchasing  trust  property,  except  with  the  sanction  of  the  gray. 
Court,  is  liable  to  have  the  purchase  set  aside  if  the  cestui 
que  trust  chooses  to  say  within  reasonable  time  that  he  is  not 
satisfied :  Campbell  v.  Walker,  (1)  A  trustee,  therefore,  can 
buy,  but  he  cannot  hold  any  profit  he  may  make  by  a  resale 
as  against  his  cestui  que  trust,  and  a  cestui  que  trust  can  have 
the  property  put  up  again  if  he  chooses  :  Ex  parte  Hughes  (2) ; 
Ex  parte  Lacey  (3) ;  Lister  v.  Lister.  (4)  A  trustee  can  enter 
into  a  binding  contract  to  purchase  because  he  is  not  under 
an  incapacity  to  buy,  but  an  incapacity  to  hold  his  purchase 
against  the  cestui  que  trust  if  the  sale  is  attacked.  The  second 
contract  can,  therefore,  be  enforced ;  at  the  utmost  it  is  only 
voidable,  not  void :  Beningfield  v.  Baxter.  (5)  The  defendant, 
therefore,  is  entitled  to  specific  performance  against  Delves, 
leaving  him  to  bear  the  risk  of  having  the  question  reopened 
by  the  infant.  An  order  for  specific  performance  against  him 
would  be  sufficient  protection.  The  observations  of  MeUish  L.J. 
in  Parker  v.  McKenna  (6),  rehed  on  by  the  plaintiffs,  are  not 
applicable  to  the  present  case,  where  there  is  a  bona  fide  con- 
tract to  purchase  at  the  same  price.  It  is  not  a  case  of  a 
trustee  adopting  for  his  own  benefit  an  executory  contract,  as 
in  Williams  v.  Scott.  (7)  The  only  defence  to  the  counter- 
claim for  specific  performance  is  that  Delves,  by  completing, 
may  run  some  risk  of  a  possible  action  by  the  infant  to  reopen 
the  purchase ;  and  if,  through  personal  incapacity  of  this  kind, 
Delves  cannot  complete,  then  the  defendant  is  entitled  to 
damages. 

Levett,  K.C.y  in  reply.  As  a  general  rule  a  purchaser  is 
entitled  to  have  a  conveyance  to  his  nominee,  but  it  must  be 
a  proper  nominee,  not  one  who  is  under  disability.  Delves  is 
not  Hable  for  damages ;  the  defendant  knew  all  the  time  that 

(1)  (1800)  5  Yes.  678 ;  5  R.  R.        (4)  (1802)  6  Yes.  631. 

135.  (5)  (1886)  12  App.  Cas.  167. 

(2)  (1802)  6  Yes.  617 ;  6  R.  R.  1.  (6)  L.  R.  10  Ch.  96, 125. 

(3)  (1802)  6  Yes.  625  ;  6  R.  R.  9.         (7)  [1900]  A.  C.  499,  507. 
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BYKNEJ.  he  was  reselling  to  one  of  the  trustees,  who  in  law  was 
1902      incapable  of  purchasing. 

Delves  Cur.  adv,  vult, 

V. 

Gray. 

  July  7.    Btene  J.    For  the  purposes  of  the  present  case  it 

does  not  appear  to  me  to  be  material  to  consider  whether  or  not 
the  position  of  a  trustee  for  sale  in  reference  to  the  purchase 
of  the  trust  property  is  defined  with  absolute  logical  accuracy 
in  the  phrase  most  frequently  used,  namely,  that  a  trustee  for 
sale  cannot  purchase  trust  property  from  himself,  or  from 
himself  and  his  co-trustee  or  co-trustees,  because  I  find  a 
sufficient  statement  of  the  law  applicable  to  the  circumstances 
of  the  present  case  in  the  judgment  of  Mellish  L.J.  in  Parker 
V.  McKenna  (1),  where  he  says:  "In  my  opinion,  as  long  as 
the  contract  remains  executory,  and  the  trustee  or  agent  has 
power  either  to  enforce  it  or  rescind  or  alter  it,  as  long  as  it 
remains  in  that  state  he  cannot  repurchase  the  property  from 
his  own  purchaser,  except  for  the  benefit  of  his  principal.  It 
appears  to  me  that  that  necessarily  follows  from  the  established 
rule  that  he  cannot  purchase  the  property  on  his  own  account "  ; 
and,  again,  in  the  judgment  of  the  Privy  Council  in  Williams 
V.  Scott  (2),  the  material  portion  of  which  is  as  follows:  "  So 
long  as  the  contract  with  John  was  executory  only,  and  John 
had  neither  paid  his  purchase-money  nor  taken  up  his  con- 
veyance, and  the  trustees  who  were  vendors  had  power  either 
to  enforce  or  rescind  or  alter  the  contract,  it  was  not  competent 
for  David  Austin  " — he  was  one  of  the  trustees  in  that  case — 

to  step  into  John  Austin's  place,  or  take  over  John  Austin's 
contract  for  his  own  benefit :  see  Parker  v.  McKenna.''  (3) 

[After  shortly  stating  the  nature  of  the  action  and  the 
counter-claim,  his  Lordship  continued : — ] 

The  matter  still  rests  in  contract,  because  the  purchaser 
refuses  to  accept  a  proper  assurance  from  the  plaintiffs,  and 
claims  the  right  to  have  the  name  of  the  plaintiff  Delves 
substituted  for  his  own.  There  is  no  answer  to  the  action 
unless  the  defendant  can  establish  his  counter-claim.  It 


(1)  L.  R.  10  Ch.  125.  (2)  [1900]  A.  C.  499,  507. 

(3)  L.  E.  10  Ch.  96. 
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appears  from  the  evidence  of  the  defendant  that,  after  he  had  byene 
agreed  to  purchase,  he  found  out  that  there  would  be  a  fine  1902 
payable  on  admission  considerable  in  proportion  to  the  value  delves 
of  the  property,  and  that  enfranchisement  would  be  very  ^.^^y. 

expensive,  and  he  persuaded  the  plaintiff  Delves  to  enter  into   

a  contract  to  purchase  from  him  at  the  same  price  and  on  the 
same  terms,  except  that  a  very  considerable  proportion  of  the 
purchase-money  was  to  remain  on  mortgage  at  4  per  cent. 

There  is  no  mistake  as  to  the  meaning  and  intention  of  the 
second  transaction.  The  defendant  Gray  said  in  the  course 
of  his  cross-examination,  "  My  idea  was  that  I  was  to  lend 
Delves  700/".  and  he  was  to  take  my  place."  Delves  acted  in 
good  faith,  but  he  was  properly  advised  by  his  solicitors  that, 
being  a  trustee,  he  could  not  purchase  the  trust  property,  and 
he  subsequently  declined  to  allow  his  name  to  be  inserted  in 
the  assurance  as  purchaser  instead  of  Gray. 

I  think  that  Gray  is  bound  to  complete  his  contract,  and 
judgment  must  go  against  him  in  the  action.  He  is  not  in  a 
position  to  enforce  specific  performance  against  Delves,  not 
being  able  to  confer  upon  him  a  marketable  title.  Nor  is  he 
entitled  to  damages.  In  law  he  must  be  deemed  to  have 
known  that  Delves  was  incapable  .of  purchasing  under  the 
circumstances. 

It  was  suggested  that,  independently  of  the  contract.  Gray, 
as  purchaser,  was  entitled  to  have  the  name  of  Delves  inserted 
in  the  assurance  as  his  nominee,  acting  on  the  general  practice 
that  a  purchaser  may,  in  ordinary  cases,  take  a  conveyance  to  a 
nominee  for  himself ;  but  I  know  of  no  principle  or  authority 
which  compels  vendors  to  convey  to  one  of  their  own  number, 
who  declines  to  accept  the  nomination,  under  circumstances 
which  may  certainly  expose  them  to  the  risk  of  the  suggestion 
of  being  parties  to  a  breach  of  trust  hereafter. 

The  counter-claim  must  be  dismissed  with  costs. 

SoHcitors :  Sharpe^  Parker,  Pritchards,  Barham  d  Lawforcly 
for  W,  G,  CrippSf  So7i  dc  Baish,  Tunhridge  Wells;  Colly er- 
BristoWy  Hill,  Curtis  d  Bods,  for  Stone,  Simpson  dc  Mason, 
Tunhridge  Wells, 

W.  C.  D. 
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BYRNE  J.        HOLLOWAY  BKOTHEKS,  LIMITED  v,  HILL. 

1902 

^  [1902    H.  1130.] 

July  9,  15. 

  Lease — MestricUve  Covenant — Covenant  hy  Lessor  not  to  carry  on  or  permit  a 

jparticular  Trade  on  adjoining  Premises — Lessee — Assigns — Injunction. 

The  lessee  of  a  person  bound  by  a  restrictive  covenant  can  be  sued 
■wbetber  "  assigns  "  are  mentioned  in  the  covenant  or  not. 

In  a  lease  by  H.  to  the  plaintiff  company,  the  lessor  covenanted  that  he, 
his  heirs,  executors,  administrators,  and  assigns,  would  not  carry  on,  or 
permit  to  be  carried  on  by  others,  in  certain  named  shops  the  business  of 
a  tailor ;  H.  subsequently  demised  one  of  the  shops  to  B.  for  a  tailoring 
business.  In  an  action  by  the  plaintiff  company  against  H.  and  B.  for  an 
injunction  to  restrain  H.  from  permitting,  and  B.  from  carrying  on,  this 
business : — 

Heldj  on  the  construction  of  the  covenant,  that  the  mention  of 
assigns,  without  mentioning  lessees,  afforded  no  ground,  standing  alone? 
for  holding  that  the  covenant  was  not  binding  upon  B. ;  that  though 
"  lessees  "  were  not  mentioned  eo  nomine,  the  words  of  the  covenant  were 
sufficient  to  bind  B.  not  to  carry  on  the  particular  business  referred  to,  and 
that  an  injunction  ought  to  be  granted. 

Bryant  v.  Hancock  &  Co.,  [1898]  1  Q.  B.  716,  distinguished. 

The  decision  in  Kemp  v.  Bird,  (1877)  6  Ch.  D.  549,  974,  is  not 
inconsistent  with  that  of  Fitz  v.  lies,  [1893]  1  Ch.  77. 

Action. 

The  only  question  raised  at  the  trial  of  this  action  which 
calls  for  any  notice  in  this  report  was  the  liability  of  a  lessee 
under  restrictive  covenants  entered  into  by  his  lessor  with  a 
third  person.    The  facts,  so  far  as  material,  were  as  follows  : — 

The  defendant  John  Charles  Hill  was  the  owner  of  certain 
premises  known  as  Nos.  41,  42,  43,  and  50,  Grand  Parade, 
Tottenham,  Middlesex,  forming  part  of  a  block  of  shops 
recently  erected  by  him.  By  a  lease  of  September  10,  1901, 
the  premises  Nos.  41,  42,  and  43,  Grand  Parade  were  demised 
by  the  defendant  Hill  to  the  plaintiff  company  for  a  term  of 
twenty-one  years  from  June  24,  1901  (determinable  at  the 
option  of  the  lessees  at  the  end  of  the  first  seven  or  fourteen 
years),  at  the  rent  of  4101.  per  annum.  The  lease  contained  a 
covenant  by  the  lessees  that  they  would  not,  without  the 
licence  of  the  lessor  first  had  and  obtained,  use  the  said 
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premises  or  permit  the  same  to  be  used  for  any  trade  or  busi-  BYRNE  j. 
ness  save  and  except  that  of  a  tailor,  clothier,  and  general  1902 

outfitter,  but  such  trade  was  not  to  include  the  sale  or  deaHng  holloway 

in  boots  and  shoes.  The  lease  also  contained  a  covenant  by  "^l™™' 
the  defendant  Hill  for  himself,  his  heirs,  executors,  adminis- 

.     .  .  Hill. 

trators,  and  assigns  with  the  plaintiff  company,  their  successors   

and  assigns,  that  he,  the  lessor,  his  heirs,  executors,  adminis- 
trators, and  assigns,  should  not  nor  would  during  the  first  ten 
years  of  the  continuance  of  the  term  thereby  granted  carry  on 
by  himself,  or  suffer  to  be  carried  on  by  others,  in  or  upon 
{inter  aha)  the  premises  No.  50,  Grand  Parade  aforesaid,  or  any 
part  thereof,  the  trade  or  business  of  a  general  clothier  and 
tailor  for  men  and  boys ;  and  further  that  if  and  in  case  the 
aforesaid  premises  should  at  any  time  during  the  continuance 
of  the  said  term  of  ten  years  be  sold,  conveyed,  or  otherwise 
disposed  of,  or  should  be  contracted  to  be  sold,  conveyed,  or 
otherwise  disposed  of  by  the  lessor,  or  the  legal  estate  therein 
or  any  part  thereof  should  pass  to  or  be  or  become  vested  in 
any  other  person  or  persons  whomsoever,  whether  by  will  or 
intestacy  of  the  lessor  or  otherwise,  the  aforesaid  covenant  on 
the  part  of  the  lessor  should  be  operative  and  binding  as  well 
on  any  purchaser  or  purchasers,  person  or  persons,  in  whom 
during  the  aforesaid  period  of  ten  years  the  legal  estate  in  the 
aforesaid  premises  should  be  or  become  vested,  as  on  the 
executors,  administrators,  and  assigns  of  such  purchaser  or 
purchasers,  person  or  persons  aforesaid.  The  plaintiff  company 
entered  into  possession  of  the  premises  41,  42,  and  43,  Grand 
Parade,  under  the  said  lease,  and  carried  on  therein  the  trade 
or  business  of  general  clothiers  and  tailors. 

By  a  lease  of  March  10,  1902,  the  defendant  Hill  demised 
the  premises  No.  50,  Grand  Parade  to  the  defendants,  Messrs. 
Berrick  Brothers,  tailors ;  the  lease  contained  a  covenant  by 
these  defendants  not  to  use  the  same  premises,  or  permit  the 
same  to  be  used,  for  any  trade  or  business  save  and  except  that 
of  a  tailor  without  the  consent  of  the  lessor.  This  lease  was 
granted  in  the  belief,  as  the  defendant  Hill  alleged,  that  the 
plaintiff  company  had  no  objection  to  a  strictly  tailoring 
business  being  carried  on  in  these  premises.    It  turned  out. 
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BYRNE  J.  however,  that  the  defendant  Hill  was  mistaken  on  this  point ; 

1902      and  on  April  10,  1902,  the  present  action  was  commenced 

HoLLowAY  agamst  Hill  and  Messrs.  Berrick  Brothers,  claiming  an  injunc- 

"^mTE?'   ^^^^     restrain  the  defendants  Berrick  Brothers  from  carrying 

^-        on,  and  the  defendant  Hill  from  permitting  or  suffering  to  be 
Hill* 

— -  carried  on,  upon  the  said  premises.  No.  50,  Grand  Parade,  the 
trade  or  business  of  a  tailor  for  men  and  boys  during  the  first 
ten  years  of  the  continuance  of  the  term  granted  by  the  lease 
of  September,  1901. 

So  far  as  the  defendant  Hill  was  concerned,  the  action  was 
practically  an  undefended  one ;  some  attempt  was  made  to 
shew  that  the  business  of  the  defendants  Berrick  Brothers  was 
different  from  the  business  carried  on  by  the  plaintiff  company, 
and  did  not  interfere  or  compete  with  it ;  but  the  substantial 
defence  on  behalf  of  Messrs.  Berrick  Brothers  was  one  of  law, 
it  being  contended  that  they  were  not  the  assigns  of  the 
defendant  Hill  within  the  meaning  of  that  expression  as  used 
in  the  covenant,  and  that  they  took  their  lease  without  any 
notice  of  this  covenant  either  actual  or  implied,  though  their 
evidence  failed  to  satisfy  the  Court  on  the  question  of  actual 
notice. 


Levett,  K.C.y  and^G.  B.  Northcote,  for  the  plaintiff  company. 
So  far  as  the  defendant  Hill  is  concerned,  the  action  cannot  be 
defended :  he  is  clearly  permitting  this  business  to  be  carried  on  ; 
and  against  him  we  only  ask  for  a  declaration  establishing  our 
right.    As  to  the  defendants  Berrick  Brothers,  they  are  the 

assigns"  of  the  defendant  Hill  and  are  within  the  express 
wording  of  the  covenant  in  the  lease  of  September,  1901 ;  but 
in  any  case  the  plaintiffs  are  the  persons  entitled  in  equity  to 
the  benefit  of  this  covenant,  and  can  enforce  it  against  any 
person  bound  in  equity  by  notice  of  it,  either  express  or  implied. 
One  lessee  can  sue  another  lessee  of  the  same  lessor  to  enforce 
a  restrictive  covenant :  Fitz  v.  lies.  (1) 

[Byrne  J.  referred  to  Ashhy  v.  Wilson,  (2)] 

It  was  intended  to  impose  a  positive  restriction  on  the  user 
of  these  premises,  and  the  covenant  is  in  the  form  referred  to 

(1)  [1893]  1  Cli.  77.  (2)  [1900]  1  Ch.  66. 
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by  James  L.J.  in  Kemp  v.  Bird  (1)  as  appropriate  for  this  BYRNE  J. 

purpose.  1902 
Bowderiy  E.G.,  and  Qimi,  for  the  defendant  Hill.  Holloway 
Norton,  K.C.,  and  M.  Bomer,  for  the  defendants  Berrick  ^l°™d' 

Brothers.  These  defendants  are  not  bound  as  Hill's  "  assigns,"  ^ 

°  Hill. 

Bryant  v.  Hancock  &  Co,  (2),  which  expressly  decides  that  under-   

lessees  are  not  assigns  ;  the  lessee  takes  by  demise,  and  not  by 
assignment.  Here  the  lessor  covenants  for  his  assigns,"  and 
on  the  construction  of  this  covenant  "  lessees "  were  never 
meant  to  be  included.  We  took  this  lease  without  any  actual 
notice  of  this  restrictive  covenant :  notice  cannot  be  implied  in 
this  case.  Prior  to  the  Conveyancing  Act,  1882,  the  lessee 
had  notice  of  his  lessor's  title,  but  that  was  only  constructive 
notice,  Patman  v.  Harland  (3),  which  was  before  that  Act. 
Constructive  notice  is  abolished  by  the  Conveyancing  Act,  1882, 
s.  3,  except  in  certain  cases  where  it  is  unreasonable  not  to 
inquire,  and  now  the  lessee  cannot  inquire  into  his  lessor's  title. 
It  is  true  that  by  s.  3  of  the  Conveyancing  Act,  1882,  notice  of 
restrictive  covenants  is  in  certain  cases  still  reserved,  but  only 
when  these  covenants  appear  on  the  title-deeds  of  the  property 
sold  :  in  this  case  the  restrictive  covenant  is  not  on  the  title- 
deeds  of  any  property  sold ;  it  is  in  the  lease  of  other  property, 
so  that  no  searches  into  the  title-deeds  of  our  house  would  ever 
have  disclosed  this  covenant. 

Levett,  E.G.,  in  reply.  A  lessee  is  an  assign  for  the  term  of  the 
lease  within  the  meaning  of  a  covenant  of  this  nature.  Bryant 
V.  Ha7icoch  d  Go.  (2)  when  examined  only  amounts  to  a  decision 
that  a  lessee  was  not  liable  in  damages  for  the  acts  of  his 
underlessee.  The  plaintiffs'  right  under  the  equitable  doctrine 
of  this  Court  does  not  depend  upon  the  existence  of  a  covenant 
running  with  the  land,  or  upon  the  existence  of  any  right  to 
relief  under  the  common  law :  Tulk  v.  Moxhay.  (4)  The 
evidence  shews  that  the  defendants  Berrick  Brothers  had 
actual  notice,  either  directly  or  through  their  agent,  of  this 
covenant. 

Gur,  adv,  vult. 

(1)  5  Ch.  D.  974.  (3)  (1881)  17  Ch.  D.  353. 

(2)  [1898]  1  Q.  B.  716.  (4)  (1848)  2  Ph.  774. 
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BYENE  J.  July  15.  Byene  J.,  after  reading  the  covenant  by  the  lessor 
1902  in  the  lease  of  September,  1901,  and  shortly  stating  the  facts, 
HoLLowAY  continued : — It  is  admitted  that  the  business  of  Berrick 
Limited'  B^^ottiers,  though  not  one  for  the  sale  of  ready-made  clothes,  is 
within  the  terms  of  the  covenant  by  the  lessor  in  the  lease  by 
him  to  the  plaintiff  company.  There  V7as  some  attempt  made 
to  shew  consent  on  the  part  of  the  plaintiffs  to  the  defendants 
Berrick  Brothers  carrying  on  the  business  of  tailors ;  but  this 
failed,  as,  apart  from  denial  of  the  fact,  there  was  no  proof  of 
authority  to  give  consent  on  the  part  of  the  gentleman  alleged 
to  have  given  it.  Against  the  defendant  Hill  no  relief  is  asked 
at  the  bar  beyond  a  declaration  establishing  the  plaintiffs'  right. 
The  points  insisted  on  by  way  of  defence  on  behalf  of  the 
defendants  Berrick  Brothers  were :  (1.)  That  they  are  not 
liable  to  be  sued,  not  being  assigns  of  Hill  within  the  meaning 
of  that  expression  as  used  in  the  covenant ;  and  (2.)  that  they 
took  their  lease  without  notice  either  actual  or  to  be  imputed 
to  them.  A  negative  bargain,  that  is  a  bargain  against  parti- 
cular user  of  land  retained,  on  sale  or  lease  of  part  of  an  estate, 
may  be  enforced  by  any  person  entitled  in  equity  to  the  benefit 
of  the  bargain  against  any  person  bound  in  equity  by  notice  of 
it,  either  express  or  to  be  imputed  at  the  time  of  acquisition  of 
his  own  title.  This  is  a  right  which  may  be  enforced  by  virtue 
of  the  equitable  doctrine  applicable,  and  does  not  depend  upon 
the  existence  of  a  covenant  running  with  the  land,  or  upon  the 
existence  of  any  right  to  relief  under  the  common  law  :  see  the 
leading  case  of  Tulk  v.  MoxJiay  (1) ;  and  see  also  Johnstone  v. 
Hall.  (2)  The  question  in  the  present  case  is  not  whether  or 
not  the  plaintiffs  are  entitled  to  the  benefit  of  the  bargain,  but 
whether  or  not  the  defendants  Berrick  Brothers  are  bound, 
and  liable  to  be  sued  in  respect  of  it.  Of  course,  if  the  'covenant 
or  agreement  is  so  framed  as  to  exclude  any  person,  or  class 
of  persons,  deriving  title  under  the  original  covenantor  from 
liability  to  the  equity,  it  cannot  be  enforced  against  them,  and 
it  is  urged  that  the  covenant,  being  on  behalf  of  the  lessor, 
his  heirs,  executors,  administrators,  and  assigns,  his  lessees 
are  not  bound,  because  lessees  "  are  not  "  assigns,"  and  the 
(1)  2  Ph.  774,  777.  (2)  (1856)  2  K.  ife  J.  414,  420. 
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mention  of  assigns  without  mention  of  lessees  shews  that  the  byene  j. 
latter  are  intended  to  be  excluded.    In  support  of  this  view  a  1902 
passage  from  the  judgment  of  the  Court  in  Brijant  v.  Hancock  piolloyvay 
d  Co.  (1)  was  cited,  which,  however,  only  determined  that,  on  '^i^JiTEif' 
the  true  construction  of  the  covenant  there  under  considera- 

Hill. 

tion,  a  lessee  was  not  liable  in  damages  for  the  acts  of  his   

underlessee,  he  having  covenanted  against  acts  of  assigns 
not  mentioning  underlessees.  The  passage  cited  recognises 
the  authority  of  Taite  v.  Gosling  (2),  where  a  lessee  was  held 
entitled  to  enforce  a  restrictive  covenant  as  an  assign  of  the 
covenantor. 

I  think  that  the  authorities  shew  that  the  lessee  of  a  person 
bound  by  a  restrictive  covenant  may  be  sued,  whether  assigns 
are  mentioned  or  not.  In  Johnstone  v.  Hall  (3)  there  was  a 
covenant  by  a  lessee,  for  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  that  he,  his  executors,  administrators,  and 
assigns  would  not  (amongst  other  things)  carry  on,  or  suffer  to 
be  carried  on,  upon  the  premises,  or  in  any  edifice  or  building 
to  be  erected  thereon  ....  any  other  manufacture,  trade, 
business,  or  employment  whatsoever,  ....  it  being  thereby 
expressly  agreed  that  the  premises  should  at  all  times  thereafter 
be  used  and  enjoyed  solely  as  and  for  private  dwelling-houses. 
The  lessee's  interest  in  the  premises  became  vested  in  the 
defendant  Hall,  who  underlet  a  house  to  the  defendant  Arm- 
strong, who  carried  on  a  school  there.  Belief  was  refused  to 
the  plaintiffs  on  the  ground  that,  as  contingent  remaindermen, 
they  had  not  sufficient  interest  to  entitle  them  to  an  injunction ; 
but  Wood  V.-C,  after  dealing  with  the  question  of  rights  at 
law,  says  (4)  :  It  does  not,  however,  follow  from  the  mere 
circumstance  of  the  plaintiffs*  being  without  remedy  at  law, 
that  they  are  therefore  without  remedy  in  this  Court.  In  other 
cases  of  this  character  a  party  who,  owing  to  the  peculiar 
doctrines  of  Courts  of  law,  can  have  no  relief  at  law,  may  be 
relieved  in  equity.  This  is  especially  the  case  with  reference 
to  the  doctrine  of  Courts  of  law  respecting  covenants  running 
with  the  land ;  and  it  is  now  quite  settled — as  was  stated  by 

(1)  [1898]  1  Q.  B.  716,  719.  (3)  2  K.  &  J.  414. 

(2)  (1879)  11  Ch.  D.  273.  (4)  Ibid.  420. 

Vol.  11.  1902.  2  X  1 
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BYKNEJ.  Knight  Bruce  L.J.  in  Coles  v.  Bims  (1),  referring  to  Tulh  v. 

1902  Moxhay  (2),  which  he  says  was  neither  the  first  nor  yet  the  last 
HoLLovN'AY  case  in  which  it  has  been  so  held — that  this  Court  does  not 
^LmiTEi?'  ^^^^  itself  embarrassed  by  the  consideration  whether  a  covenant 
does  or  does  not  run  with  the  land,  but  looks  upon  it  as  a  con- 
tract which,  in  either  case,  may  afford  a  ground  for  relief. 
Here  I  am  bound  to  consider  the  covenant  as  amounting  to  an 
agreement  between  the  parties  as  to  the  user  of  the  land,  and 
the  question  is  whether  the  case  is  such  as  entitles  the  plaintiffs, 
in  their  peculiar  position  as  reversioners,  to  the  relief  prayed." 
And  he  also  says  (3) :  My  opinion  is,  that  the  plaintiffs,  when 
they  come  into  possession,  may  insist,  if  they  think  proper,  on 
their  right  to  have  the  same  relief  as  was  granted  in  Kemp  \, 
Sober  (4) ;  but  I  must  now  dismiss  their  bill,  with  costs." 
There  was  no  suggestion  in  that  case  that  the  action  was  not 
well  constituted,  or  not  maintainable,  because  the  covenant  was 
on  behalf  of  assigns  and  against  the  acts  of  assigns,  whereas 
the  defendant  carrying  on  the  business  was  underlessee.  In 
Wilson  v.  Hart  (5)  there  was  a  covenant  by  the  purchaser  of 
part  of  a  building  estate  for  himself,  his  heirs,  executors,  and 
administrators,  without  mention  of  assigns,  and  an  injunction 
was  granted  against  a  tenant  from  year  to  year.  The  form  of 
the  covenant  was  impersonal  that  no  buildings  should  be  used, 
&c. ;  but  in  Feilden  v.  Slater  (6)  a  lessee  was  restrained,  his 
lessor  with  others  having  entered  into  a  joint  and  several 
covenant  for  themselves,  their  heirs,  executors,  and  adminis- 
trators, not  mentioning  assigns,  with  their  grantors,  their  heirs, 
and  assigns,  that  they  would  not  use  or  occupy  or  permit  to  be 
used  or  occupied  any  of  the  buildings  as  an  inn,  public-house, 
or  tap-room,  or  for  the  sale  of  spirituous  liquors  or  ale  or  beer. 

The  case  of  Kemp  v.  Bird  (7)  was  a  case  turning  on  the  par- 
ticular terms  of  the  covenant,  and  in  the  Court  of  appeal,  at  the 
foot  of  page  976,  James  L.J.  says  :  "  If  it  had  been  intended 
that  there  should  have  been  a  positive  restriction  on  the  use  of 

(1)  (1854)  5  D.  M.  &  a.  1,  8.  (4)  (1851)  1  Sim.  (KS.)  517,  521. 

(2)  11  Beav.  571 ;  2  Ph.  774.  (5)  (1866)  L.  E.  1  Ch.  463. 

(3)  2  K.  &  J.  425.  (6)  (1869)  L.  R.  7  Eq.  523. 
(7)  5  Ch.  D.  549,  974. 
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V. 

Hill. 


the  premises  during  the  term,  there  is  a  well-known  form  which  BYRNE  J. 
the  parties  might  have  used,  and  which  would  have  been  1902 
binding  on  the  owner,  and  on  his  representatives,  and  on  the  Holloway 
assignee — that  is,  *  that  the  said  G.  Bird,  his  heirs,  executors,  "^limite?' 
administrators,  and  assigns,  shall  not,  during  the  said  term, 
demise  or  let,  or  permit  any  of  the  said  messuages  or  tenements 
to  be  demised  or  let,'  and  so  on."  Aslihij  v.  Wilson  (1)  must 
also  be  read  as  turning  on  the  special  form  of  the  covenant,  as 
it  only  purports  to  follow  Kemp  v.  Bird  (2),  which  is  said  to  be 
exactly  in  point,  and  moreover  there  had  been  no  breach  by 
the  covenantor.  Fitz  v.  lies  (3)  was  the  case  of  a  lessee  suing 
another  lessee,  the  lessor  being  joined  as  a  co-defendant ;  and 
there  North  J.  and  the  Court  of  Appeal  granted  an  injunction, 
the  form  of  the  covenant  not  being,  as  in  Kemp  v.  Bird  (2), 
limited  in  terms  so  as  to  bind  the  lessor  only,  although  it 
appears  .that  there  was  a  covenant  by  him,  not  mentioning 
heirs,  executors,  administrators,  or  assigns.  There  was  a  sug- 
gestion in  Ashhij  v.  Wilson  (1)  that  Kemp  v.  Bird  (2)  is  not 
reconcilable  with  Fitz  v.  lies  (3) ;  but  Kekewich  J.  did  not 
decide  that  this  is  so,  and  I  can  see  no  inconsistency  between 
the  two  cases.  There  was  a  suggestion  that  in  Fitz  v.  lies  (3) 
the  point  was  not  taken  that  one  lessee  could  not  sue  another 
without  joining  the  landlord ;  but  it  is  clear  that  the  point 
was  not  overlooked  :  see  per  Lindley  L.J.  (4) 

Whether  or  not  the  landlord  is  properly  joined  as  a  defendant 
in  an  action  like  the  present  may,  I  think,  depend  upon  circum- 
stances. In  this  case  I  think  he  is,  as  he  has  granted  a  lease 
allowing  the  carrying  on  of  a  tailor's  business,  and  in  any  case 
he  would,  be  properly  joined  as  interested  in  the  question 
whether  or  not  he  had  thereby  acted  within  his  rights.  He 
has  in  fact  defended  this  action,  not  upon  the  ground  that  the 
granting  of  the  lease  was  not  a  breach  of  contract,  but  setting 
up  a  defence  of  assent  on  the  part  of  the  plaintiffs,  which  has 
failed.  So  far  as  the  construction  of  the  covenant  is  concerned, 
I  am  of  opinion  that  the  mention  of  assigns,  without  mention 
of  lessees,  affords  no  ground,  standing  alone,  for  holding  that 

(1)  [1900]  1  Ch.  66.  (3)  [1893]  1  Ch.  77. 

(2)  5  Ch.  D.  549.  (4)  Ibid.  81. 
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BYRNE  J.  the  covenant  is  not  binding  upon  the  defendants  Berrick 
1902       Brothers,  and  in  other  respects,  though  lessees  are  not  men- 
HoLLowAY  tioned  eo  nomine,  I  think  that  the  words  of  the  covenant  are 
^LiMMED^'   sufficient  to  bind  them  not  to  carry  on  the  business  referred  to. 

The  remaining  point  is  that  of  notice.  It  is  conceded  that 
under  the  law  as  it  existed  prior  to  the  passing  of  the  Convey- 
ancing Act  of  1882,  the  defendants  Berrick  Brothers  would 
have  been  bound  without  actual  notice,  but  it  is  said  that  they 
are  protected  by  s.  3  of  that  Act.  I  do  not  think  it  necessary 
to  decide  anything  more  than  this — that  even  if  actual  notice  of 
the  terms  of  the  covenant  has  not  been  brought  home  to  the 
defendants  Berrick  Brothers  (and  I  am  by  no  means  satisfied 
that  it  has  not,  by  fair  inference  from  the  evidence),  most 
unquestionably  these  terms  would  have  come  to  the  knowledge 
of  their  agent,  when  negotiating  for  the  house,  had  he  made 
such  inquiries  as  having  regard  to  what  he  did  know  he  ought 
reasonably  to  have  made.  The  existence  of  some  restrictive 
covenant  was  known,  and  he  was  entitled  to  inquire  what  were 
its  terms. 

The  result,  therefore,  is  that  I  think  the  plaintiff  company 
have  established  their  right  to  a  declaration  that  the  defendant 
Hill  is  not  entitled  to  permit  or  suffer  to  be  carried  on  upon  the 
premises.  No.  50,  Grand  Parade,  the  trade  or  business  of  a 
tailor  for  men  and  boys  during  the  first  ten  years  of  the  con- 
tinuance of  the  term  granted  by  the  lease  of  September,  1901, 
and  also  to  an  injunction  to  restrain  the  defendants  Berrick 
Brothers  from  carrying  on  such  trade  or  business  on  the  same 
premises  during  that  period;  the  plaintiff  company  are  also 
■entitled  to  their  costs. 

Solicitors :  W.  H.  Hudson  ;  Hammond  <f  Bichards  ;  Harris, 
Chetham  do  Co, 

W.  C.  D. 
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In  re  THE  EEGISTEEED  TEADE-MAEK  No.  22,206  OF  i^yrne  x 
MAUEICE  JOHN  HAET.  J902 

Trade-mark — Registration  for  an  entire  Class— User  for  'part  of  Class — Bond      ^   '  ' 
fide  Intention  to  use — Dormant  Mark — Rectification  of  Register — Limita- 
tion to  part  of  Class — Patents^  Designs^  and  Trade  Marks  Acty  1883 
(46  &  47  Vict.  c.  57),  s.  90. 

Where  a  trader  has  registered  a  mark  for  an  entire  class,  and,  many 
years  after  registration,  it  is  proved  that  he  has  never  used  the  mark  in 
connection  with  a  particular  article  in  that  class,  though  his  business 
included  the  sale  of  that  article  under  other  trade-marks,  the  register  may 
be  rectified,  upon  the  application  of  another  trader  desiring  to  register  a 
similar  mark  for  the  particular  article,  by  excluding  that  article  from  the 
specification  of  goods  in  respect  of  which  the  mark  was  originally  registered, 
on  the  ground  that  at  the  date  of  registration  there  had  been  no  actual 
user  of  the  mark,  and  no  bona  fide  intention  of  using  it  for  that  particular 
article  of  the  class  for  which  the  mark  had  been  registered. 

Principle  of  Edwards  v.  Dennis,  (1885)  30  Ch.  D.  454,  applied. 

Motion. 

This  was  an  application  under  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  s.  90,  to  rectify  the  register,  which 
raised  the  question  of  expunging  or  Hmiting  the  use  of 
dormant  marks,  that  is  trade-marks  which  have  been  for  a 
long  time  upon  the  register,  but  have  never  been  actually  used 
for  some  of  the  articles  specified  in  the  class  for  which  they 
have  been  registered.  The  facts,  so  far  as  material  for  the 
purposes  of  this  report,  were  as  follows  : — 

In  October,  1880,  Messrs.  H.  K.  &  F.  B.  Thurber  &  Co., 
dealers  in  canned  goods,  trade  and  food  products,  registered 
under  the  Trade  Marks  Eegistration  Act,  1875,  a  trade-mark, 
22,206,  for  the  whole  of  the  goods  in  class  42,  that  is  for 
"  substances  used  as  food,  or  ingredients  used  in  food."  The 
trade-mark  consisted  of  a  conventional  or  geometrical  quasi- 
floral  device  with  the  words  Eed  Eose."  At  the  same  time 
five  other  marks  were  similarly  registered,  all  for  goods  in 
class  42,  containing  other  devices  and  the  words  "  Yellow 
Eose,"  "Tuberose,"  ''White  Eose,"  ''Favourite,"  "Perfection," 
and  "Lily  of  the  Valley"  respectively.    Numerous  transfers 
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BYRNE  J.  of  these  marks  were  made  from  time  to  time,  and  ultimately, 
1902      in  April,  1901,  they  were  assigned  to,  and  duly  vested  in. 

Registered  Maurice  John  Hart,  who  traded  as  Field  &  Co.,  and  carried 
^^"^2^206  OF  ^  ^^^^  similar  business  to  that  formerly  carried  on  by 
Maurice  Thurber  &  Co.,  and  also  dealt  in  condensed  milk. 
In  re.  '  The  Anglo-Swiss  Condensed  Milk  Company,  who  dealt  only 
in  condensed  milk  in  tins,  had  for  about  seventeen  years  past 
continuously  used  in  connection  with  one  quality  of  their 
goods  a  label  with  the  words  "  Condensed  Milk,"  the  device 
of  a  red  or  pink  rose  with  two  buds  and  leaves  after  nature, 
and  the  words  "Eose  Brand,"  and  they  had  advertised  in 
their  price-lists  these  goods  under  the  denomination  "Kose 
Brand."  It  appeared  that  some  millions  of  tins  had  been  sold 
with  these  labels.  In  September,  1901,  the  Anglo-Swiss  Com- 
pany applied  to  register  the  above  mark  in  class  42  in  respect 
of  condensed  milk,  stating  the  essential  particulars  to  be  the 
device  and  the  word  "Eose,"  disclaiming  any  right  to  the 
exclusive  use  of  the  added  matter,  and  stating  that  "  the  entry 
of  the  mark  upon  the  register  shall  not  affect  the  right  of  any 
owner  of  the  name  *  Eose  '  to  the  use  of  that  name  or  the 
foreign  equivalent  thereof."  The  registrar  declined  to  proceed 
with  this  registration  without  the  consent  of  Maurice  John 
Hart  on  the  ground  of  the  existence  upon  the  register  of  the 
said  mark  22,206.  As  Hart  declined  to  consent,  the  Anglo- 
Swiss  Company  now  applied  under  the  Trade  Marks  Acts, 
1883-1888,  that  the  register  of  trade-marks  might  be  rectified 
by  expunging  therefrom  the  above-mentioned  trade-mark. 
No.  22,206,  or,  in  the  alternative,  *'by  excluding  condensed 
milk  from  the  specification  of  goods  in  respect  of  which  the 
same  was  registered."  The  motion  was  tried  with  witnesses, 
who  were  cross-examined  on  their  affidavits  made  in  support 
of  the  motion,  with  the  result  that  the  Court  found  as  a  fact 
that  Hart's  predecessors  in  title  had  used  their  "  Eose  "  marks 
for  a  great  many  of  the  goods  in  class  42,  and  that  they  sold 
amongst  other  canned  goods  condensed  milk  ;  it  was,  however, 
admitted  that  they  had  never  used  the  "Eed  Eose  "  mark  in 
connection  with  condensed  milk :  it  also  appeared  that  besides 
selling  condensed  milk  purchased  with  other  marks  upon 
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the  tins,  they  used  two  marks  of  their  own,     Favourite"  BYKNEJ. 

^registered  the  same  time  as  **Eed  Eose  ")  and  "Stag,"  in  1902 

connection  with  this  particular  class  of  goods.    M.  J.  Hart  Registered 

in  his  evidence  stated  that  when  he  took  the  assignment  of  ]Jo^'^2T20G  of 

the  trade-marks  in  April,  1901,  he  did  so  for  the  purpose  Maurice 

^  .  .  .  xr    jr        John  Hart, 

{amongst  others)  and  with  the  mtention  of  puttmg  upon  the      in  re. 

market  a  brand  of  condensed  milk  under  Thurber's  trade-marks, 
and  he  proved  that  he  did  actually  negotiate  for  a  supply  of 
condensed  milk,  labelled  with  a  label  of  Hart's  design,  or 
unlabelled,  without  extra  charge  at  a  date  anterior  to  the 
receipt  of  a  letter  from  the  Anglo-Swiss  Company  of  October, 
1901,  which  he  stated  was  the  first  notice  he  ever  had  of 
the  user  of  the  label  it  was  now  desired  to  register  :  he  also 
deposed  that  as  soon  as  satisfactory  arrangements  were  com- 
pleted, and  this  motion  disposed  of,  he  proposed  to  carry  out 
his  intention  of  selling  condensed  milk  under  the  series  of  the 
"  Eose  "  trade-marks.  Another  witness,  who  had  been  con- 
nected in  business  with  the  respective  predecessors  in  title  of 
Hart,  gave  evidence  that  he  had  no  knowledge  of  the  user  by 
the  Anglo- Swiss  Company  of  their  "Eose  Brand"  label  until 
the  beginning  of  November,  1901 ;  but  the  Court  considered 
that  this  might  be  attributable  to  the  fact  that  the  "  Eed  Eose  " 
mark  was  never  used  for  condensed  milk,  so  that  competition 
did  not  arise. 

Hart's  title  to  the  mark  No.  22,206  was  also  attacked  on  the 
ground  that  he  was  not  the  original  proprietor,  and  that  there 
could  not  have  been  any  vaHd  assignment  of  this  mark  to  him 
apart  from  the  goodwill  of  the  business  in  condensed  milk, 
which  the  company  alleged  did  not  exist ;  but  as  an  order  to 
expunge  was  not  insisted  upon  at  the  trial,  the  applicants  being 
satisfied  with  a  limitation  of  the  user  in  the  terms  stated  in  the 
alternative  part  of  that  notice  of  motion,  the  dates  of  the  various 
assignments  and  the  arguments  on  this  point  are  omitted. 

Bowden,  K.C.y  and  Sebastian,  for  the  Anglo-Swiss  Company. 
There  has  never  been  any  user  by  the  respondent  or  his  pre- 
decessors of  the  "  Eed  Eose  "  mark  upon  condensed  milk,  and 
he  cannot  now  claim  the  exclusive  right  to  use  this  mark  for 
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BYRNE  J.  every  description  of  goods  in  class  42 ;  the  respondent's  mark 
1902      should  therefore  be  limited  to  those  articles  in  the  class  for 
Eeoistered  which  it  has  been  actually  used,  on  the  principle  of  Edwards  v. 
No^'2T206  OP-  -^^^^^'^  (1)  s-nd  Hargreave  v.  Freeman,  (2)    There  could  not 

Maurice  have  been  any  bona  fide  intention  of  using  this  mark  on  con- 
JohnHaet,  .  .  ^ 

In  re,      densed  milk  at  the  time  it  was  registered ;  the  applicants  are 

therefore  entitled  on  that  ground  to  have  the  register  rectified : 
In  re  Batt  d  Go's  Trade-7narJcs  (3) ;  In  re  Suter,  Hartmann, 
and  Bahtjen's  Composition  Co.'s  Trade-marks.  (4)  The  appli- 
cant is  "  a  party  aggrieved,"  for  the  trade-mark  the  company 
desires  to  have  registered  is  kept  off  the  register  by  reason  of 
the  presence  on  it  of  this  mark,  which  has  never  been  used  for 
condensed  milk.  The  respondent  states  in  evidence  that  he 
means  now  to  commence  using  this  mark  on  condensed  milk^ 
and  he  will  then  unfairly  obtain  the  benefit  of  the  reputation 
of  our  Kose  Brand."  We  do  not  desire  the  respondent's 
mark  to  be  expunged ;  we  shall  be  satisfied  if  it  can  be  limited 
so  as  to  exclude  its  use  on  condensed  milk.  The  principle  of 
Edwards  v.  Dennis  (1)  applies. 

B,  J,  Barkery  for  the  comptroller.  These  dormant  marks 
are  a  great  incumbrance  on  the  register  and  a  great  incon- 
venience to  the  public.  The  Trade  Mark  Acts  never  contem- 
plated that  there  should  be  any  marks  on  the  register  which 
were  not  in  actual  use.  Having  regard  to  In  re  Batt  d  Go's 
Trade-marks  (3),  there  seems  to  be  no  reason  why  the  mark 
should  not  be  limited.  If  this  is  not  done,  one  trader  can 
lie  by  for  twenty  years,  and  then  get  the  benefit  of  another 
trader's  reputation.  On  these  grounds  the  comptroller  supports 
this  application. 

Levettj  K.G.J  and  Griffith  Jones,  for  the  respondent  Hart. 
There  is  no  reported  case  in  which  a  trade-mark  has  been 
expunged,  or  limited  to  certain  articles,  when  the  business  of 
the  owner  of  the  trade-mark  includes  dealings  in  the  particular 
articles  in  respect  of  which  the  application  to  rectify  is  made. 
If  it  were  found  that  Hart  and  his  predecessors  had  never  dealt 
in  or  sold  condensed  milk,  or  had  never  used  this  "  Eed  Kose  " 

(1)  30  Ch.  D.  454.  (3)  [1898]  2  Ch.  432. 

(2)  [1891]  3  Ch.  39.  (4)  (1901)  19  Eep.  Pat.  Cas.  42. 
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for  some  of  the  articles  in  class  42,  then  the  application  would  BYRNE  J. 

be  right;  but  Hart's  predecessors  have  sold  condensed  milk,  1902 

and  have  used  the  mark  for  many  of  the  goods  in  class  42  ;  on  Registered 

this  ground  Edwards  v.  Dennis  (1)  is  not  applicable,  and  the  N(f^2T^06  of 

mark  cannot  be  limited  simply  because  it  has  not  been  used  ^Maurice 

.  .  .         .  John  Hart, 

upon  condensed  milk.    The  original  registration  was  bona  fide      In  re. 

made  twenty  years  ago  by  a  firm  dealing  in  condensed  milk ; 
there  has  been  bona  fide  user  ever  since  for  certain  articles  in 
class  42,  other  than  condensed  milk;  and  there  has  been  a 
continuous  sale  of  condensed  milk  all  the  time.  There  is  a 
bona  fide  intention  now  to  use  the  registered  mark  for  con- 
densed milk,  and  this  intention  was  formed  three  months  before 
Hart  learned  of  the  appHcants'  desire  to  register  their  trade- 
mark. The  present  case  is  entirely  different  from  In  re  Batt 
(f  Co.'s  Trade-marks.  (2)  The  applicants  to  succeed  must  shew 
abandonment,  and  this  is  negatived  by  the  evidence. 

Bowde7i,  K.C.y  in  reply.  The  fact  that  Hart  and  his  pre- 
decessors in  title  sold  condensed  milk  without  this  mark  and 
with  other  marks  is  evidence  that  there  never  was  any  bona 
fide  intention  of  using  this  mark.  It  is  not  the  policy  of  the 
Acts  to  favour  these  dormant  marks. 

Cur.  adv.  vult, 

July  28.  Byrne  J.,  after  shortly  stating  the  nature  of  the 
application  and  the  result  of  the  evidence,  continued  : — The 
circumstances  of  the  present  case  differ  from  the  circumstances 
in  Edwards  v.  Dennis  (1)  in  this  respect — that  the  business, 
the  goodwill  whereof  has  been  assigned  to  the  respondent  Hart, 
was  a  business  which  included  the  sale  of  condensed  milk, 
whereas  in  Edwards  v.  Dennis  (1)  the  business  of  the  respond- 
ents did  not  include  any  deaHng  in  the  description  of  goods  in 
respect  of  which  the  applicant  sought  to  have  the  register 
rectified. 

The  first  point  for  consideration  is  whether  or  not  the 
principle  applied  in  Edwards  v.  Dennis  (1)  ought  to  be  acted 
upon  in  a  case  where  the  goods  of  a  particular  description  in 
class  42  have  been  sold,  but  never  in  connection  with  the  trade- 

(1)  30  Ch.  D.  454.  (2)  [1898]  2  Ch.  432. 
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BYRNE  J.  mark  in  question.    It  is,  I  think,  clear  on  the  facts,  not  only 

1902      that  there  was  no  user  of  the  mark  in  connection  with  con- 

Eegistered  clensed  milk,  but  that  there  could  not  have  been  any  immediate 

No^22^206  OF  i^^^^^ion  so  to  use  the  mark  when  it  was  originally  registered. 

Maurice  If  there  ever  was  any  vague  original  intention  of  the  kind  (in 
John  Hart,  p     •,  •  ,  .  •-,  • 

In  re.      support  of  which  there  is  no  evidence),  it  was  not  acted  upon 

and  was  given  up,  as  is  shewn  by  non-user  and  subsequent  user 
of  other  marks  for  the  same  description  of  goods.  There  is 
no  such  difference  between  the  provisions  of  the  Act  of  1875, 
which  was  the  Act  considered  in  Edioards  v.  Dennis  (1),  and 
the  provisions  of  the  Acts  now  in  force  as  to  render  that  case 
inapplicable  as  an  authority. 

It  follows  that,  notwithstanding  the  fact  that  after  the 
expiration  of  five  years  from  the  date  of  registration  such  regis- 
tration is  conclusive  evidence  of  right  to  the  exclusive  use  of 
the  mark,  it  does  not  preclude  an  application  to  remove,  if  it 
ought  not  originally  to  have  been  placed  there.  I  have  not  to 
deal  with  a  case  where  there  has  been  some  de  facto  user  of 
the  mark  in  respect  of  the  particular  goods,  nor  with  a  case 
where,  a  mark  having  been  used  in  connection  with  certain 
goods,  the  business  has  been,  or  is  about  to  be,  extended  to 
the  sale  of  other  goods  within  the  class  for  which  registration 
has  been  effected,  and  I  can  see  that  different  considerations 
may  well  arise  in  varying  circumstances ;  but,  confining  myself 
to  the  facts  of  the  present  case,  first,  registration  of  the  mark 
for  a  whole  class,  then  user  of  the  mark  for  some  goods  in  that 
class,  sale  of  other  goods  in  the  same  class  for  more  than 
twenty  years,  always  in  connection  with  other  marks  and 
never  in  connection  with  the  mark  in  question,  I  can  only 
come  to  the  conclusion  that  in  respect  of  the  last-named  articles 
there  never  was  at  the  time  of  registration  any  such  intention 
to  use  the  mark,  as  to  bring  the  case  within  the  principle 
requiring  de  facto  user,  or  immediate  intention  to  use  the  mark 
in  connection  with  a  particular  description  of  goods  at  the 
time  of  registration,  to  entitle  a  man  to  be  on  the  register  in 
respect  of  such  goods.  I  think  that  the  case  of  In  re  Batt 
(&  Go's  Trade-marks  (2)  supports  the  view  I  take. 

(1)  30  Ch.  D.  454.  (2)  [1898]  2  Ch.  432. 
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This  renders  it  unnecessary  to  decide  the  question  of  aban-  BYRNE  J. 
donment,  and  I  will  only  say  that  this  must  be  a  question  of  1902 
intention,  as  was  pointed  out  by  Chitty  J.  in  Mousoii  &  Co,  v.  registered 


Boehm  (1),  and  I  should  feel  great  difficulty  in  holding  that, 


as  concerns  the  particular  goods,  is  that  evidenced  by  the  mark  in  re. 
having  been  five  years  on  the  register,  there  has  been  no 
abandonment,  when  for  more  than  fifteen  years  subsequent  to 
such  five  years,  and  prior  to  the  assignment  to  the  respondent, 
there  has  been  no  user,  but  a  sale  of  the  description  of  goods 
with  user  of  other  and  different  marks.  I  think  that  the 
register  ought  to  be  amended  by  excluding  condensed  milk 
from  the  class  of  goods  for  which  the  mark  stands  on  the 
register.  I  have  not  sufficient  material  before  me  to  enable 
me  to  place  any  greater  limitation  upon  the  class,  unless  the 
respondent  for  his  own  protection  against  possible  subsequent 
application  desires  it — in  which  case  I  will  assist  him.  The 
respondent  must  pay  the  costs  of  this  application  and  of  the 
comptroller. 

Solicitors:  McKenna  dc  Co.;  Newton  G.  Driver ;  Solicitor  to 
the  Board  of  Trade, 


(1)  (1884)  26  Ch.  D.  398. 


W.  C.  D. 
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BYENEJ.  WATTS  V.  BUCKNALL. 

1902 

^  [1902    W.  166.] 

May  7,  8,  9 ; 

Aug.  5.      Company — Prospectus — Omission  of  Material  Contract — "  Knowingly  issue  " 
  —Waiver  Clause— Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  38. 

If  a  director  leaves  to  others,  without  further  inquiry,  a  statement  in 
the  prospectus  that  there  are  or  may  be  other  material  contracts,  without 
giving  the  particulars  of  the  contracts,  and  wilfully — that  is,  with  know- 
ledge that  he  is  doing  so — abstains  from  inquiry,  he  cannot  rely  on  his 
ignorance  as  a  defence  to  an  action  under  s.  38  of  the  Companies  Act,  1867. 
A  plea  of  ignorance  on  the  part  of  a  director  can  only  be  maintained  where 
the  facts  enable  him  to  establish  a  right  to  say  that  the  prospectus  is  not 
a  document  for  which  he  is  responsible. 

No  protection  is  afforded  to  those  responsible  for  the  issue  of  a  pro- 
spectus, under  a  waiver  clause  which  they  invite  subscribers  to  submit 
themselves  tOy  unless  they  fairly  disclose  what  is  the  nature  of  the  rights 
which  they  ask  should  be  waived. 

This  was  an  action  for  damages  brought  against  a  director 
of  the  "Worcestershire  Brewing  and  Malting  Company,  Limited, 
upon  the  ground  that  the  plaintiff  applied  for  and  received  an 
allotment  of  shares  in  the  company  upon  the  faith  of  a  pro- 
spectus which  did  not  comply  with  s.  38  of  the  Companies  Act, 
1867,  inasmuch  as  it  did  not  disclose  the  dates  and  the  names 
of  the  parties  to  certain  contracts  entered  into  prior  to  the 
issue  of  the  prospectus. 

The  company  was  incorporated  in  December,  1896,  for  the 
purpose  of  acquiring  two  breweries  known  as  Bucknall's 
Brewery  and  the  Delph  Brewery,  together  with  licensed  houses, 
plant,  stock,  book  debts,  shops,  and  land.  In  December,  1896, 
the  prospectus  of  the  company  inviting  persons  to  subscribe 
was  issued.  It  stated  that  the  capital  of  the  company  was 
divided  into  13,000  5J  per  cent,  cumulative  preference  shares 
of  lOZ.  each  and  13,000  ordinary  shares  of  101.  each.  It  also 
offered  for  public  subscription  230,000Z.  4J  per  cent,  debenture 
stock.  The  prospectus,  after  specifying  the  objects  of  the 
company  and  describing  the  properties  to  be  purchased,  stated 
that  the  purchase  price  payable  by  the  company  had  been  fixed 
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at  440,000Z.,  in  addition  to  which  the  company  would  pay  for  byene  j. 
the  stocks,  stores,  and  book  debts  at  a  valuation  in  the  usual  1902 
way.    Valuations  of  the  properties  were  attached,  and  the  watts 
prospectus  also  contained  the  following  clauses  ;  "  The  vendors  bucknall. 

(who  promote  the  company  and  have  acquired  the  properties  to   

resell  at  a  profit)  pay  the  whole  of  the  expenses  of  the  forma- 
tion and  registration  of  the  company  (including  the  issue  of  the 
prospectus  and  brokerage)  up  to  the  first  allotment  of  shares, 
except  stamp  duties  and  the  legal  charges  of  securing  the 
debenture  stock  which  will  be  paid  by  the  company."  "A 
contract  for  purchase  has  been  entered  into,  being  an  agree- 
ment dated  the  1st  day  of  December,  1896,  between  Edward 
Stopford  Claremont  (who  represents  the  vendors)  of  the  one 
part  and  H.  Broadbridge,  as  a  trustee  on  behalf  of  the  com- 
pany, of  the  other  part."  "  During  the  negotiations  for  the 
purchase  of  the  properties  and  the  formation  of  the  company, 
contracts  have  been  entered  into  between  various  parties,  with 
reference  to  the  formation  and  promotion  of  the  company,  and 
the  subscription  of  its  capital,  but  to  none  of  which  the  com- 
pany is  a  party.  The  businesses  agreed  to  be  purchased,  or 
some  of  them,  will  be  taken  over  subject  to  all  existing  con- 
tracts, which  are  of  the  ordinary  trade  character.  The  con- 
tracts referred  to  in  this  paragraph  are,  or  may  be,  contracts 
within  the  meaning  of  the  38th  section  of  the  Companies  Act, 
1867 ;  and,  accordingly,  applicants  for  shares  are  to  be  deemed 
to  have  notice  of  the  said  contracts,  and  to  have  agreed  with 
the  company  (as  trustee  for  the  directors  and  other  persons 
liable)  to  waive  all  claims,  if  any,  against  them  for  not  more 
fully  complying  with  the  requirements  of  the  said  section,  and 
allotments  will  only  be  made  upon  this  express  condition." 
The  prospectus  did  not  specify  the  dates  of  or  the  names  of 
the  parties  to  any  of  the  contracts  referred  to  in  the  last- 
mentioned  paragraph. 

The  plaintiff,  S.  C.  Watts,  appHed  on  the  faith  of  the  pro- 
spectus for  twenty  preference  shares;  they  were  allotted  to 
him,  and  he  paid  200^.  for  them.  In  January,  1902,  he  com- 
menced this  action,  alleging  that  the  shares  had  never  had  any 
value,  and  asking  for  compensation  from  the  defendant.  The 
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BYKNE  J.  plaintiff  founded  his  action  on  the  allegation  that  ten  contracts 
]902      by  the  promoters  or  their  agents  dated  in  1895  and  1896  (of 
Watts     which  he  gave  the  dates  and  the  names  of  the  parties),  material 
BucKNALL        persons  who  contemplated  subscribing  for  shares  in  the 

'   company,  had  not  been  disclosed ;  that  the  prospectus  to  the 

knowledge  of  the  defendant  did  not  specify  the  dates  of  and 
the  parties  to  these  contracts  ;  and  that  he  (the  plaintiff)  had 
no  knowledge  of  their  existence. 

The  defendant  was  one  of  the  directors,  and  took  part  in  the 
preparation  of  the  prospectus.  By  his  defence  he  denied  that 
the  contracts  were  material ;  that  he  knew  of  the  contracts  or 
any  of  them ;  that  the  prospectus  to  his  knowledge  omitted  to 
specify  the  dates  of  or  the  parties  to  the  contracts  ;  that  he  was 
aware  of  the  contracts ;  and  that  the  plaintiff  had  no  notice  of 
the  existence  of  the  contracts.  He  relied  on  the  waiver  clause ; 
and,  further,  contended  that  the  contracts  did  not  require  to  be 
specified  under  s.  38. 

At  the  trial  the  plaintiff  succeeded  in  proving  six  of  these 
contracts,  which  were  of  such  a  nature  as  to  shew  that  the 
value  of  the  properties  to  be  purchased  by  the  company  had 
been  very  much  exaggerated. 

The  effect  of  the  defendant's  evidence  is  stated  in  the 
judgment. 

Norton,  K,C.,  and  Joseph  BicardOy  for  the  plaintiff.  These 
contracts  are  material ;  the  defendant  knew  of  their  existence, 
and  he  intentionally  issued  the  prospectus  VTithout  specifying 
them;  the  prospectus  must,  therefore,  be  deemed  fraudu- 
lent on  his  part  under  s.  38  of  the  Companies  Act,  1867 : 
Twycross  v.  Grant  (1)  ;  Sullivan  v.  Mitcalfe  (2) ;  Cackett  v. 
Keswick  (3) ;  Baty  v.  Keswick.  (4)  The  defendant  is  not  pro- 
tected by  the  waiver  clause.  In  order  to  make  such  a  clause 
effectual  as  against  a  subscriber  it  must  fairly  disclose  the 
circumstances  which  confer  the  rights  which,  by  the  clause,  he 
agrees  not  to  enforce :  Greenwood  v.  Leather  Shod  Wheel  Co.  (5) 


(1)  (1877)  2  C.  p.  D.  469,  541,  (3)  Ante,  p.  456 ;  71 L.  J.  (Ch.)  641. 
542.  (4)  (1901)  85  L.  T.  18. 

(^)  (1880)  5  C.  P.  D.  455.  (5)  [1900]  1  Ch.  421. 
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The  clause  itself  is  misleading.  It  says  that  the  contracts  "  are  byrne  j. 
or  may  be  "  within  s.  38,  when  the  directors  must  have  known  1902 
that  they  were  within  the  section.  ayatts 

The  plaintiff  relied  on  the  prospectus,  and  is  entitled  to 
compensation. 

Levetty  K.G.f  Bowde7iy  K.C.,  and  Bremner,  for  the  defendant. 
The  plaintiff  did  not  rely  on  the  prospectus,  and  he  has  not 
shewn  that  the  omission  of  these  contracts  induced  him  to  take 
shares.  The  prospectus  told  him  that  a  profit  was  being  made, 
and  he  made  no  inquiries  about  it. 

This  is  not  an  action  for  deceit  or  for  misrepresentation.  It 
is  not  alleged  that  the  prospectus  was  fraudulent,  as  in  Arnison 
V.  Smith.  (1)  The  action  is  founded  solely  on  s.  38,  and  the 
result  of  the  decision  in  Baty  v.  Keswick  (2)  and  Cackett  v. 
Keswick  (3)  is  that  the  plaintiff  must  prove  that  if  these 
contracts  had  been  disclosed  he  would  not  have  taken  the 
shares.  That  is  in  accordance  with  Twy cross  v.  Grant  (4)  and 
Sullivan  v.  Mitcalfe  (5) ;  Buckley  on  the  Companies  Acts, 
8th  ed.  p.  656. 

The  action  depends  upon  the  construction  of  the  words 
"  knowingly  issue  "  in  s.  38.  The  defendant  did  not  know  of 
these  contracts,  and  that  fact  is  fatal  to  the  plaintiff's  case. 
Constructive  notice  of  them  is  not  enough :  Twycross  v. 
Grant  (6) ;  Greenwood  v.  Leather  Shod  Wheel  Co.  (7)  Mere 
knowledge  that  there  are  contracts  in  existence  is  not  enough ; 
it  must  be  shewn  that  the  defendant  also  knew  their  contents. 
The  defendant  as  a  director  had  the  means  of  knowledge,  but 
he  cannot  be  treated  as  knowing  more  than  he  actually  knew, 
even  if  it  was  his  duty  to  inform  himself :  Low  v.  Bouverie.  (8) 
A  man  cannot  intentionally  omit  that  of  which  he  has  no 
knowledge. 

We  do  not  contend  that  the  contracts  are  not  material, 
but  we  say  that  they  all  relate  to  the  formation  of  the 
company,  and  that  the  waiver  clause  is  a  good  defence  to 

'    (1)  (1889)  41  Ch.  D.  348.  (5)  5  C.  P.  D.  455,  460. 

(2)  85  L.  T.  18.  (6)  2  C.  P.  D.  542. 

(3)  Ante,  p.  456 ;  71 L.  J.  (Ch.)  641.  (7)  [1900]  1  Ch.  421,  425. 

(4)  2  C.  P.  D.  469,  525.  (8)  [1891]  3  Ch.  82,  103. 
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BYRNE  J.  the  action.    There  is  no  objection  in  point  of  law  to  such  a 
1902      clause :  Buckley  on  the  Companies  Acts,  8th  ed.  p.  656.  The 
Watts     circumstances  are  very  different  from  those  in  Greenwood  v. 
Bltckn\ll   Leather  Shod  Wheel  Go.  (1),  which  was  not  a  case  purely  under 

  s.  38.   There  is  no  question  here  of  the  fiduciary  position  of 

directors. 

Norton,  K.C.,  in  reply.  The  section  does  not  say  that 
the  plaintiff  must  prove  that  he  would  not  have  taken  the 
shares  had  he  known  of  these  contracts.  The  question  is 
whether  he  relied  upon  the  prospectus  as  a  whole.  The 
language  of  the  section  does  not  mean  that  directors  must 
know  the  contents  of  the  contracts;  the  word  "knowingly" 
only  refers  to  the  issue  of  the  prospectus,  not  to  knowledge  of 
the  contracts.  The  defendant  admits  that  he  knew  there  were 
contracts  in  existence,  and  that  is  sufficient  to  support  the 
action ;  and  according  to  his  own  evidence  he  had  actual,  not 
constructive  notice  of  them. 

Cur.  adv.  vult. 


Aug.  5.  Byene  J.  stated  the  facts,  and  continued : — Most 
of  the  legal  considerations  involved  in  the  present  case  have  so 
recently  been  stated  by  Farwell  J.  in  the  case  of  CacJcett  v. 
Keswick  (2),  that  it  is  unnecessary  now  to  repeat  them.  It  has 
been  clearly  proved  before  me  that  the  plaintiff  applied  for  his 
shares  upon  the  faith  of  the  prospectus  without  notice  of  the 
contracts,  and  also  that  the  defendant  was  a  director  "  know- 
ingly issuing  "  the  same  within  the  meaning  of  the  section.  It 
is  not  disputed  that  one  or  more  of  the  contracts,  in  respect  of 
which  the  statutory  requirements  have  not  been  complied  with, 
were  material  to  be  known  by  an  intending  applicant  for  shares, 
and  the  substantial  defences  are,  first,  that  the  defendant  did 
not  in  fact  know  of  the  existence  of  these  particular  contracts  ; 
and,  secondly,  that  the  plaintiff  has  waived  any  right  he  might 
otherwise  have  possessed  by  the  terms  of  his  application  for 
shares  and  of  the  prospectus,  the  application  being  for  an 
allotment  upon  the  terms  of  the  prospectus. 

(1)  [1900]  1  Ch.  421.  since  the  present  case  was  heard, 

(2)  50  W.  R.  10 ;  affirmed  on  appeal     71  L.  J.  (Ch.)  641 ;  ante,  p.  456. 
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[His  Lordship  read  the  raaterial  clauses  of  the  prospectus,  BYRNE  J. 
4ind  continued  : — 1  1902 

The  defendant  took  part  in  the  preparation  of  the  prospectus.  avatts 
Prior  to  1889  he  had  been  proprietor  of  Bucknall's  Brewery,  bucknall. 

fout  in  April  of  that  year  he  had  disposed  of  it.    He  read  the   

whole  of  the  prospectus.  He  did  not  ask  to  see  the  contract 
ior  purchase,  Claremont  to  Broadbridge,  of  December  1,  1896 ; 
lie  says  he  may  have  seen  it,  but  did  not  read  its  contents. 
He  never  asked  what  the  contracts  were  which  were  referred 
to  in  the  waiver  clause.  Upon  his  own  evidence  he  left  all 
the  matters  referred  to  on  the  last  page  of  the  prospectus  to 
the  legal  men,  and  he  was  willing  to  leave  those  statements 
to  others;  and  again  he  says,  "Any  statements  as  to  legal 
matters  I  was  content  to  take  from  my  co-directors.  As  to 
such  matters  as  I  did  not  understand  and  did  not  ask  about, 
I  was  content  to  rely  on  my  co-directors  and  the  solicitors." 

I  have  not  to  deal  with  a  case  where  a  director  has  made 
inquiry  about  the  contracts,  or  where  he  never  had  notice  of 
the  existence  of  contracts,  or  where,  having  attempted  to  dis- 
cover the  truth,  he  has  himself  been  deceived,  nor  is  it  a  case 
where  he  has  been  advised  by  his  legal  advisers  that  particular 
contracts  are  not  such  as  need  be  referred  to  in  the  prospectus. 
He  has  been  content  simply  to  take  the  statements  in  the 
prospectus  as  they  stand  without  further  inquiry,  and  he  has 
wilfully — that  is,  with  knowledge  that  he  is  doing  so — abstained 
from  inquiry.  It  appears  to  me  that  this  state  of  circum- 
stances does  not  afford  an  answer  to  the  fraud  to  be  imputed 
in  consequence  of  statutory  enactment  by  reason  of  the  omission 
to  mention  material  contracts.  The  88th  section  imposes  an 
obligation  the  breach  of  which  renders  the  director  of  a  com- 
pany as  liable  as  he  would  have  been  independently  of  the 
section  in  an  action  of  deceit,  had  it  been  proved  that  he  had 
acted  fraudulently — that  is,  if  he  had  wilfully  made  a  misrepre- 
sentation, or  had  made  a  representation  recklessly  and  without 
-caring  whether  the  statement  was  true  or  false.  To  hold  other- 
wise would  be  to  hold  that  the  38th  section  has  no  application 
in  cases  where  a  director  could  prove  that  he  was  too  careless 
to  verify  what  he  was  putting  forward  in  the  prospectus,  or 
Vol.  II.  1902.  2  F  .  1 
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BYKNE  J.  even  where  he  joined  in  putting  forward  a  prospectus  simply 
1902      because  his  co-directors  asked  him  to  do  so.    He  is  responsible 
Watts     f^r  what  is  stated  in  the  prospectus,  and  in  cases  under  the 

iJucKNALL    ^^^^  section  he  is  responsible  as  for  a  fraudulent  document. 

  I  am  disposed  to  think  that,  having  regard  to  the  terms  of  the 

section,  the  plea  of  ignorance  on  the  part  of  a  director  can 
only  be  maintained  where  the  facts  would  enable  him  to 
estabHsh  a  right  to  say  that  the  prospectus  was  not  a  document 
for  which  he  was  responsible,  or,  in  other  words,  that  he  had 
in  fact  been  defrauded  or  deceived  into  giving  his  sanction  to 
a  document  which  was  not  his. 

The  other  point  is  as  to  the  effect  of  the  waiver  clause  in 
the  prospectus ;  and  it  is  now  clearly  established  that  a  man 
may  waive  or  release  his  statutory  right  to  have  the  date  and 
names  of  parties  to  material  contracts  set  out  in  a  prospectus. 
Every  device  to  avoid  giving  to  intending  shareholders  that 
information  which  the  law  says  they  should  have  is  from  time 
to  time  resorted  to.  My  view  is  that  it  is  a  true  statement  of 
the  law  to  say  that  no  protection  can  be  afforded  to  those 
responsible  for  the  issue  of  a  prospectus,  under  a  waiver  clause 
which  they  invite  subscribers  to  submit  themselves  to,  unless 
they  fairly  disclose  what  is  the  nature  of  the  rights  which 
they  ask  should  be  released  or  waived.  Large  print,  little 
print,  italics,  red  ink,  and  other  attractive  devices  in  other 
parts  of  the  prospectus  to  lead  the  unwary  away  from  the  true 
path  of  inquiry  are  only  specimens  of  the  art  of  deceiving, 
and  an  apparent  candour  may  be  a  most  potent  engine  of 
deception. 

In  the  present  case  there  are  at  least  six  documents  proved 
besides  that  mentioned  in  the  prospectus  (I  leave  out  those  not 
satisfactorily  proved)  to  disclose  which  would  have  had  a  most 
material  bearing  upon  a  decision  whether  or  not  to  apply  for 
shares,  and  I  do  not  think  that  the  present  prospectus  suffi- 
ciently discloses  the  fact,  which  appears  from  the  documents 
not  specifically  mentioned  in  the  prospectus,  of  the  enormous 
loading  in  the  way  of  promotion  profits  which  was  in  existence 
at  the  date  of  its  issue.  I  say  that  the  prospectus  does  not 
fairly  disclose  what  it  is  that  the  intending  investor  is  asked 
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to  waive ;  and  I  notice  particularly  the  words  "  are  or  may  be  '*  BYKNE  J. 

in  respect  of  contracts  about  which  there  is  not  a  shadow  of  1902 

doubt.    I  find  also  the  collocation  of  ordinary  trade  contracts  wI^ts 

with  promoting  contracts.    These  are  elements  in  arriving  at  bucknall. 

the  conclusion  I  have  come  to,  which  is  that  there  is  not  an   

honest  and  fair  statement  of  the  nature  of  the  contracts  which 
persons  applying  are  invited  to  waive.  There  must  be  judg- 
ment for  the  plaintiff  for  200^.  and  interest  at  4  per  cent, 
from  the  date  at  which  the  last  dividend  was  paid,  and  costs. 

Solicitors :  Joseph  Davis  ;  Ashurst,  Morris y  Crisp  d  Co, 

H.  C.  K. 


DAVIES  V,  TOWN  PEOPEKTIES  INVESTMENT  byrnej. 

COEPOEATION,  LIMITED.  i902 

[1902    D.    50.]  Aug^\2,. 

Landlord  and  Tenant — Lease — Covenant  for  quiet  Enjoyment — Assignment  of 
Beversion — Subsequent  Purchase  of  adjoining  Property  hy  Assignee — 
Breach  of  Covenant — Personal  Covenant — Conveyancing  and  Laiv  of 
Property  Act,  1881  (44  &  45  Vict,  c,  41),  s.  11. 

In  1897  a  lease  for  fourteen  years  of  offices  on  the  ground-floor  of  a 
house  was  granted  to  the  plaintiff.  The  lease  contained  a  covenant  by 
the  ilessor  for  himself,  his  executors,  administrators,  and  assigns,  for  the 
quiet  enjoyment  of  the  offices  by  the  plaintiff  without  any  disturbance  by 
the  lessor  or  any  person  lawfully  or  equitably  claiming  from  or  under  him. 
In  1898  the  defendant  company  bought  the  reversion  in  the  house  subject 
to  the  lease.  In  1900  the  company  purchased  from  a  stranger  a  house 
next  door  to  that  in  which  the  plaintiff  had  his  offices,  pulled  it  down,  and 
erected  on  the  site  of  it  buildings  of  such  a  height  as  to  cause  the  plaintiff's 
chimney  to  smoke  : — 

Held,  that  the  defendants  had  not  broken  the  covenant  inasmuch  as  the 
acts  complained  of  had  not  been  done  by  them,  claiming  the  right  to  do 
such  acts  as  authorized  by  or  claiming  under  the  lessor,  but  in  exercise  of 
their  rights  under  an  independent  title  acquired  subsequently  to  the  date 
of  the  covenant.  The  obligations  of  the  lessor  must  be  considered  as  at  the 
date  of  the  lease. 

On  June  3,  1897,  a  lease  was  granted  by  Mr.  E.  G.  W.  Lee 
to  the  plaintiff  of  offices  on  the  ground-floor  of  119,  Colmore 
Eow,  Birmingham,  for  a  term    of   fourteen    years  from 
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BYRNE  J.  September  29,  1897,  at  a  yearly  rent  of  lOOZ.    The  lease 
1902      contained  a  covenant  for  quiet  enjoyment. 

Davies        On  September  28,  1898,  the  reversion  of  119,  Colmore  Eow, 
rpj^j^     expectant  upon  the  determination  of  the  lease  to  the  plaintiff, 
Fnvest™t        assigned  to  the  Town  Properties  Investment  Corporation, 
CoEPORATioN,  Limited,  by  Lee. 

'  In  the  year  1900  the  company  purchased  from  a  Mr.  Barber, 
who  had  no  connection  with  Lee,  a  house  next  door  to 
119,  Colmore  Eow,  and  proceeded  to  pull  it  down  and  erect 
new  buildings  on  its  site  to  a  much  greater  height  than  the  old 
buildings.  This  caused  the  chimneys  in  the  plaintiff's  offices 
to  smoke  so  as  to  materially  interfere  with  the  quiet  enjoyment 
of  one  of  his  rooms. 

The  plaintiff  brought  an  action  for  a  declaration  that  the  acts 
of  the  company  constituted  a  breach  of  the  covenant  for  quiet 
enjoyment,  and  for  an  injunction. 

The  form  of  the  covenant  was  as  follows  :  "  And  the  lessor 
doth  hereby  covenant  with  the  lessee  that  the  lessee  paying  the 
rent  hereby  reserved  and  observing  the  covenants  and  condi- 
tions herein  contained  and  on  the  part  of  the  lessee  to  be 
observed  and  performed  shall  and  may  peaceably  and  quietly 
possess  and  enjoy  the  said  offices  during  the  said  term  without 
any  eviction  or  disturbance  by  the  lessor  or  any  person  lawfully 
or  equitably  claiming  from  or  under  him."  By  another  clause 
in  the  lease  it  was  provided  that  the  expression  "the  lessor" 
should  include  Lee's  executors,  administrators,  and  assigns, 
where  the  context  allowed. 

On  a  motion  for  an  interim  injunction,  it  was  agreed  that  the 
company  should  carry  up  the  plaintiff's  chimneys  to  the  height 
of  the  new  buildings,  and  that  he,  if  he  failed  in  the  action, 
would  pay  the  expenses  of  thus  carrying  up  the  chimney,  and 
of  removing  it  and  restoring  the  wall  to  its  former  condition. 

Norton,  K,C.,  and  E,  Clayton,  for  the  plaintiff.  This  action 
is  founded  simply  on  the  breach  of  the  covenant  for  quiet 
enjoyment.  The  burden  of  the  covenant  affects  the  defendants, 
who  have  become  our  landlords  as  assignees  of  Lee  :  Convey- 
ancing Act,  1881,  s.  11.    It  is  said  that  the  defendants  are  not 
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liable  because  the  covenant  does  not  bind  the  next-door  house,  BYRNE  J. 

which  was  not  in  the  hands  of  the  lessor  at  the  time  of  the  1902 

lease.    But  the  covenant  imposes  a  personal  liability  on  the  davies 

lessor's  assignees  as  owners  of  the  reversion  not  to  disturb  our  r^J^^^ 

enjoyment  of  our  offices.    It  has  nothing  to  do  with  their  Properties 
'  .  ...  .  Investment 

ownership  of  the  adjoining  house ;  we  could  sue  them  even  if  Corporation, 

they  were  trespassers  there.    They  are  forbidden  to  disturb  us    ' 

whether  they  own  that  house  or  not,  and  they  are  the  only 

persons  in  the  world  who  cannot  as  against  us  treat  that  house 

as  they  have  done.    Their  acts  are  not  the  less  a  breach  of 

covenant  because  they  have  bought  that  house.    They  claim 

from  or  under  Lee,  and  are  liable  for  the  disturbance : 

Sanderson  v.  Berwick-upon-Tiveed  Corporation.  (1) 

[Levett,  K,C,  After  the  decision  of  Buckley  J.  in  Tebh  v. 
Cave  (2),  we  cannot  dispute  that  causing  chimneys  to  smoke 
is  a  breach  of  the  covenant.] 

It  may  be  that  a  purchaser  for  value  is  not  liable  for  acts 
done  by  the  persons  from  whom  he  bought,  and  that  he  is  only 
liable  for  what  he  himself  has  done  ;  but  these  acts  have  been 
done  by  the  defendants,  and  they  are  personally  liable  under 
the  covenant :  David  v.  Sahin.  (3)  Sabin  was  held  liable 
because  the  breach  was  caused  by  something  which  he  had 
himself  done ;  he  had  himself  created  the  lease  in  which  the 
covenant  was  implied.  The  decision  had  nothing  to  do  with 
the  question  whether  the  covenant  ran  with  the  land ;  but  it 
established  this — that  a  covenantor  is  personally  liable  on  his 
covenant,  although  it  is  a  habihty  personal  to  himself  which 
cannot  be  enforced  against  anybody  else.  We  should  have  no 
remedy  against  the  owner  of  the  adjoining  house  if  he  were  not 
our  landlord  :  Bryant  v.  Lefever.  (4) 

Levetty  K.C.,  and  Austen-Cartmell,  for  the  defendants.  A 
covenant  for  quiet  enjoyment  such  as  this  cannot  grow  larger 
in  its  operation  as  the  covenantor  acquires  more  land.  It  is 
fixed  once  and  for  all  at  the  date  of  the  lease,  and  that  is  the 
covenant  which  runs  with  the  land  :  Booth Alcock  (5) ;  s.  11 

(1)  (1884)  13  Q.  B.  D.  547.  (3)  [1893]  1  Ch.  523. 

(2)  [1900]  1  Ch.  642.  (4)  (1879)  4  C.  P.  D.  172. 

(5)  (1873)  L.  R.  8  Ch.  663. 
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BYRNE  J.  of  the  Conveyancing  Act,  1881.    We  are  only  bound  by  the 

1902  covenant  so  far  as  Lee  owned  the  land  :  Manchester ^  Sheffield 

■Q^^Q  and  Lincolnshire  By.  Co.  v.  Anderson.  (1)    A  covenant  for 

Town  ^^i®*  enjoyment  does  not  enlarge  rights  granted  by  the  con- 

Peoperties  veyance :  Leech  v.  Schweder.  (2)  At  the  time  when  this  lease 
Investment  •  •  •  •  • 

Corporation,  was  granted  Lee  could  give  no  rights  over  the  adjoining  house. 

Limited.  ^hiQ  is  not  a  breach  of  covenant,  for  the  result  of  the  rebuild- 
ing could  not  have  been  foreseen :  Harrison y  Ainslie  dt  Go.  y. 
Lord  Muncaster  (3)  That  case  also  shews  (4)  that,  to  be  a 
breach,  the  interruption  must  be  by  the  acts  of  the  lessor,  or 
of  those  claiming  under  him  the  right  to  do  the  acts.  In  this 
case  we  hold  the  adjoining  house  by  an  independent  title,  and 
do  not  claim  from  or  under  Lee  the  right  to  rebuild  it. 

A  personal  covenant  does  not  run  with  the  land  under  s.  11 
of  the  Conveyancing  Act,  and  we  are  not  bound  by  it.  We 
can  only  be  bound  in  so  far  as  we  are  owners  of  the  reversion 
of  119,  Colmore  Kow.  If  we  sold  the  reversion  we  should  be 
no  longer  liable  on  the  covenant.  Even  if  Lee  had  bought  the 
adjoining  house,  he  could  have  done  what  we  have  done  in 
spite  of  the  covenant.  David  v.  Sabin  (5)  turned  upon  a 
question  of  construction,  and  Sabin  had  himself  done  the  very 
thing  for  which  the  covenant  provided.  That  decision  is  really 
in  our  favour.  A.  L.  Smith  L.J.  says  (6)  that  if  a  man  sells 
land  and  buys  it  back  again  fifty  years  afterwards  he  is  not 
liable  for  what  has  happened  in  the  interval.  Therefore  he  is 
not  estopped  from  enjoying  the  ordinary  rights  of  an  owner  of 
property :  White  and  Tudor's  L.  C.  in  Eq.  7th  ed.  vol.  i.  p.  459. 

Norton f  K.C.,  in  reply.  Booth  v.  AlcocJc  (7)  turned  entirely 
upon  the  extent  of  the  easement  that  was  granted.  Leech  v. 
Schweder  (2)  only  decided  that  what  was  not  interruption  at 
law  was  not  a  breach  of  the  covenant. 

We  cannot  sue  Lee  because  he  is  no  longer  our  landlord  and 
has  never  been  owner  of  the  adjoining  house.  The  personal 
liability  only  continued  as  long  as  he  was  owner  of  the  rever- 

(1)  [1898]  2  Ch.  394,  402.  (4)  [1891]  2  Q.  B.  685. 

(2)  (1874)  L.  E.  9  Ch.  463,  474.  (5)  [1893]  1  Ch.  523. 

(3)  [1891]  2  Q.  B.  680.  (6)  Ibid.  544. 

(7)  L.  R.  8  Ch.  663. 
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sion.    Harrison,  Ainslie  d  Co.  v.  Lord  Muncaster  (1)  supports  BYRNE  J. 

our  case,  for  this  was  the  direct  act  of  our  landlord.  1902 

""•^^ 

Davies 

Cur.  adv.  vult.  v. 

Town 
Properties 

Aug.  12.  Byrne  J.  stated  the  facts,  and  continued :— The  co^foIIZI, 
rebuilding  with  the  ensuing  result  would  not  afford  a  right  of  i-imited. 
action  against  a  stranger  :  see  Bryant  v.  Lefever.  (2)  On  the 
other  hand,  it  is  such  a  substantial  interference  with  the  enjoy- 
ment of  the  property  demised  as  to  constitute  a  breach  of  a 
covenant  for  quiet  enjoyment,  if  caused  by  the  lessor  or  any 
person  lawfully  or  equitably  claiming  from  or  under  him  within 
the  meaning  of  the  covenant  in  the  lease.  The  form  of  the 
covenant  in  the  present  case  is  as  follows  :  [His  Lordship  read 
the  covenant.]  Sect.  11  of  the  Conveyancing  Act,  1881, 
provides :  "  The  obligation  of  a  covenant  entered  into  by  a 
lessor  with  reference  to  the  subject-matter  of  the  lease  shall,  if 
and  as  far  as  the  lessor  has  power  to  bind  the  reversionary 
estate  immediately  expectant  on  the  term  granted  by  the  lease, 
be  annexed  and  incident  to  and  shall  go  with  that  reversionary 
estate,  or  the  several  parts  thereof,  notwithstanding  severance 
of  that  reversionary  estate,  and  may  be  taken  advantage  of  and 
enforced  by  the  person  in  whom  the  term  is  from  time  to  time 
vested  by  conveyance,  devolution  in  law,  or  otherwise  ;  and,  if 
and  as  far  as  the  lessor  has  power  to  bind  the  person  from  time 
to  time  entitled  to  that  reversionary  estate,  the  obligation 
aforesaid  may  be  taken  advantage  of  and  enforced  against  any 
person  so  entitled." 

The  question  here  is  whether  or  not  the  defendants  are  liable 
as  for  breach  of  the  covenant,  they  being  assignees  of  the 
reversion  in  the  demised  premises,  but  not  having  done  the  act 
complained  of  under  colour  of  any  title  as  such  assignees,  but 
in  exercise  of  an  independent  right  of  property  acquired  aliunde, 
and  after  the  date  of  the  original  lease.  No  question  as  to 
derogation  from  grant  or  estoppel  arises. 

The  true  meaning  and  effect  of  covenants  for  quiet  enjoyment 
as  between  lessor  and  lessee  was  fully  considered  in  Harrison, 

(1)  [1891]  2  Q.  B.  680,  689,  691.  (2)  4  C.  P.  D.  172. 
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BYRNE  J.  Ainslie  d  Co,  v.  Lord  Muncaster,  (1)     Lord  Esher  M.E. 

1902  says  :  "In  this  case  the  first  question  is,  Was  the  enjoyment- 

Davies  of  the  plaintiff's  mine  interrupted,  m  the  sense  in  which  that 

rj^J^.j^  word  is  interpreted  in  the  covenant  ?    I  have  no  doubt  that  it 

Propeeties  "^as.  Formerly  it  was  thought  that  a  covenant  for  quiet  eniov- 
Investment  t  t  -        p  -  ^      ^        -  ^  n 

Corporation,  ment  only  applied  to  an  interference  with  the  title  of  the 

covenantee,  but  upon  more  careful  consideration  it  was  held 
that  it  applied  to  an  interference  with  the  enjoyment  of  the 
thing  demised ;  and  it  seems  clear  that  there  may  be  an  inter- 
ference with  the  enjoyment  of  property  without  any  interruption 
to  or  interference  with  the  title  to  it.  The  case  of  Sanderson 
V.  Berwick-on-Tweed  Corporation  (2)  is  a  clear  authority  that  the 
interruption  contemplated  by  the  covenant  need  not  necessarily 
be  an  interference  with  the  title,  but  may  extend  to  an  inter- 
ference with  the  enjoyment ;  and  that  decision,  interpreted  in 
that  way,  was,  in  my  opinion,  authorized  by  the  case  of  Shavr 
V.  Stenton  (3) ;  but  it  goes  no  further.  In  the  first-named  case 
Fry  L.  J.,  who  gave  the  judgment  of  the  Court,  has  stated  an 
abstract  proposition,  and  has  used  words  which,  if  regarded 
merely  as  the  statement  of  an  abstract  proposition,  would  carry 
the  liability  of  the  person  giving  such  a  covenant  to  a  great 
length ;  but  looking  at  the  words  used,  and  bearing  in  mind 
what  was  the  subject-matter  of  that  particular  case,  it  will  be 
seen  that  our  decision  in  the  present  case  is  entirely  consistent 
with,  and  within  the  meaning  of,  the  language  used  in  that 
judgment.  *  It  appears  to  us  to  be  in  every  case  a  question  of 
fact  whether  the  quiet  enjoyment  of  the  land  has  or  has  not 
been  interrupted.'  That  is  the  first  proposition,  and  in  this- 
case  I  should  determine  that  question  of  fact  in  favour  of  the 
plaintiffs ;  for  to  swamp  a  man's  mines  so  that  he  cannot  work 
them,  is  certainly  to  interrupt  the  enjoyment  of  them.  The 
judgment  goes  on,  *  and  where  the  ordinary  and  lawful  enjoy- 
ment of  the  demised  land  is  substantially  interfered  with  by 
the  acts  of  the  lessor  ' — that  is  by  the  acts  of  the  person  wha 
has  entered  into  the  covenant — '  or  those  lawfully  claiming^ 
under  him.'    I  pause  there  for  a  minute.    Not  only  must  the 

(1)  [1891]  2  Q.  B.  680,  684,  685.  (2)  13  Q.  B.  D.  547. 

(3)  (1858)  2  H.  &  N.  858. 
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enjoyment  be  interrupted,  but  it  must  be  interrupted  by  the  BYRNE  J. 

acts  of  the  lessor,  or  those  lawfully  claiming  under  him :  the  1902 

last  words  require  some  definition  and  limitation.    Considering  davies 

what  was  being  discussed,  I  have  no  doubt  that  the  proper  r^J^j^ 

meaning  of  those  words  is,  *  by  the  acts  of  the  lessor,  or  of  Properties 
°  /  Investment 

those  claiming  under  him  the  right  to  do  the  acts  which  caused  CoRPORATioify 

.   ,          , .      ,  Limited. 
the  mterruption.   

It  appears  to  me  that  the  acts  done  by  the  defendants  here 
were  not  done  by  them  claiming  the  right  to  do  such  acts  as 
authorized  by  or  claiming  under  the  plaintiff's  lessor,  but  in 
exercise  of  their  rights  under  an  independent  title  acquired 
subsequently  to  the  date  of  the  covenant. 

I  think  that  the  covenant  must  be  construed  having  regard 
to  the  circumstances  which  existed  at  the  date  of  the  lease,  and 
that  the  assignees  of  the  reversion  cannot  be  held  liable  for  acts 
lawfully  done  under  an  independent  title  created  subsequently 
to  the  lease. 

David  V.  Sabi7i  (1),  relied  upon  by  the  plaintiff,  is  not  an 
authority  for  the  proposition  that  assignees  of  a  reversion  in 
one  property  are  by  reason  of  the  existence  of  a  covenant  for 
quiet  enjoyment  thereby  precluded  from  making  lawful  use  of 
another  property  acquired  by  them  in  good  faith. 

There  is  much  force  in  Mr.  Levett's  observation  that  to  hold 
the  plaintiff  entitled  to  relief  would  be  to  hold  that  the  rights 
and  liabilities  under  the  covenant  are  not  defined  as  at  the  date 
of  the  covenant,  but  that  they  are  liable  to  grow  as  the 
covenantor  acquires  new  properties. 

I  think  that  the  case  of  Booth  v.  Alcoch  (2)  supports  the 
view  that  the  obligations  of  the  lessor  are  to  be  considered  as 
at  the  date  of  the  lease. 

On  a  consideration  of  the  whole  case,  I  am  of  opinion  that 
the  plaintiff  fails,  and  that  he  must  fulfil  the  undertaking  given 
on  the  motion  and  pay  the  costs  of  the  action. 

Solicitors:  C.  P.  Eaton  Taylor;  F,  A.  K.   Doyle,  for 
S,  T.  Talbot,  Birmmgham, 

(1)  [1893]  1  Ch.  523.  (2)  L.  R.  8  Ch.  663. 
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Will — Impure  Personalty — Gift  to  named  Persons  "or  their  Successors'*^ — 
Officers  of  Voluntary  Associations — Charitable  Uses — Charitable  Uses 
Act,  1735  (9  Geo.  2,  c.  36),  s.  3. 

A  testator,  who  died  in  1886,  gave  the  rents  of  his  freehold  and  leasehold 
estates  to  his  wife  for  life,  and  after  her  death  he  directed  his  trustees  to 
sell  the  property  and  to  divide  the  proceeds  in  (amongst  others)  the 
following  legacies :  "  To  M.  0.,  H.  M.,  A.  C,  Nazareth  House,  Hammer- 
smith, or  their  successors,  400Z.  To  E.  M.  and  M.  L.,  of  the  Convent  of 
the  Assumption,  Bromley-by-Bow,  or  their  successors,  300Z." 

At  the  date  of  the  will  and  of  the  death  of  the  testator  M.  0.,  H.  M., 
and  A.  C.  were  members  and  officials  of  a  religious  community  known  as 
the  Poor  Sisters  of  Nazareth ;  and  E.  M.  and  M.  L.  were  members  and 
officials  of  a  religious  community  known  as  the  Little  Sisters  of  the 
Assumption.  Both  of  these  communities  were  societies  of  Eoman  Catholic 
ladies  living  together  in  a  state  of  celibacy  for  the  purpose  of  sanctifying 
their  souls  by  prayer  and  pious  contemplation :  and  also  as  to  the  Poor 
Sisters  of  Nazareth,  with  the  object  of  affording  permanent  homes  for 
aged  and  infirm  persons  of  both  sexes ;  and  as  to  the  Little  Sisters  of  the 
Assumption,  with  the  object  of  gratuitously  nursing  the  sick  of  the 
poorest  classes  in  their  own  homes  : — 

Heldf  that  the  bequests  were  not  gifts  to  the  named  individuals  for  their 
own  personal  benefit,  but  to  them  as  holders  of  offices  and  for  the  benefit 
of  the  associations  in  which  they  respectively  held  office ;  and  that,  as  the 
objects  of  the  associations  were  charitable,  the  gifts  were  void  under  the 
Mortmain  Act,  1736. 

Codes  v.  Manners,  (1871)  L.  R.  12  Eq.  574,  followed. 

This  was  an  originating  summons  to  determine  the  validity 
of  certain  pecuniary  bequests. 

J.  Delany  made  his  will  dated  January  1,  1884,  and 
thereby,  after  certain  legacies  to  his  wife,  gave  the  rents  of  his 
freehold  and  leasehold  estates  to  her  during  her  hfe,  and  after 
her  death  he  directed  his  trustees  to  sell  the  property,  "  and 
the  proceeds  to  be  divided  in  legacies  as  follows  :  To  Mary 
Owen,  Honora  McAuHffe,  Annie  Clarke,  Nazareth  House, 
Hammersmith,  or  their  successors,  the  sum  of  400^.  To  Eliza 
McHenry,  Margaret  Libaud,  of  the  Convent  of  the  Assumption, 
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■Wellington  Eoad,  Bromley-by-Bow,  or  their  successors,  the  farwell 
«um  of  300Z.    To  the  Eev.  Frederick  Bampfield,  superior  of 

.  1902 

the  Institute  for  Boys  and  Girls,  Barnet,  Herts,  or  his  suc- 
cessor, the  sum  of  lOOZ.  To  the  Eev.  Lord  Archibald  Douglas, 
superior  of  the  St.  Vincent's  Home  for  Boys,  Harrow  Eoad, 
London,  W.,  or  his  successor,  the  sum  of  lOOZ.  To  the  Eev. 
Francis  Verhagen,  of  the  Franciscan  Friary,  Stratford,  Essex, 
or  his  successor,  the  sum  of  SOOL  To  Lizzie  Mulhearn, 
Burleigh  Eoad,  Upton,  in  her  own  right,  the  said  sum  of  lOOZ. 
To  Kate  Dore,  of  2,  Bexley  Villas,  Carnarvon  Eoad,  Stratford, 
Essex,  in  her  own  right,  lOOZ.  To  Eobert  Dore,  2,  Bexley 
Villas,  Carnarvon  Eoad,  Stratford,  Essex,  the  sum  of  lOOZ. 
To  the  Eev.  Cornelius  Keens,  Corpus  Christi  Church,  Midon 
Lane,  or  his  successor,  the  sum  of  191.  19s.'* ;  and  the  testator 
directed  that  if  any  of  the  aforesaid  legatees  should  die  before 
coming  into  their  said  legacy,  the  same  should  be  divided 
between  the  surviving  legatees ;  and  the  testator  gave  all  the 
residue  of  his  estate  to  the  said  respective  legatees  in  proportion 
to  the  amount  of  their  respective  legacies.  The  testator  made 
a  codicil,  dated  September  7,  1885,  to  his  will,  and  thereby 
gave  the  plaintiff  a  pecuniary  legacy.  He  died  on  July  6,  1886, 
without  issue,  leaving  his  wife  surviving  him.  She  died  in 
January,  1901,  and  the  defendant  Ada  Boffee  was  her  legal 
personal  representative. 

The  testator's  property  consisted  of  six  leaseholds  and  one 
freehold.  If,  therefore,  the  objects  of  any  of  the  gifts  in  his 
will  were  charitable,  such  gifts  were  void  under  the  Mortmain 
Act,  1736.  Under  these  circumstances  the  summons  was 
taken  out. 

The  next  of  kin  and  heir-at-law  of  the  testator  were  not 
known,  but  the  Court  held  that  the  defendant  Ada  Boffee, 
whose  interests  were  the  same  as  theirs,  sufficiently  repre- 
sented their  interests  for  the  purposes  of  the  arguments. 

The  Eev.  F.  Bampfield  died  in  1900,  and  the  defendant  Father 
Spink  was  the  present  superior  of  the  Institute. 

The  other  material  facts  sufficiently  appear  in  the  judgment. 


P.  J5.  Abraham.,  for  the  plaintiff. 
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C.  E.  Shebhearey  for  the  Poor  Sisters  of  Nazareth  and  the 
Little  Sisters  of  the  Assumption.  These  are  gifts  to  the 
persons  named  for  their  own  benefit.  No  office  is  mentioned ; 
and  the  words  "  or  their  successors "  are  inserted,  not  to- 
indicate  the  persons  who  may  hold  office  at  the  time  the  gift 
takes  effect,  but  to  prevent  lapse :  Wingfield  v.  Wingfield  (1) ; 
Gittings  v.  M'Bermott,  (2)  Except  for  the  word  successors," 
even  if  any  office  were  named,  the  gift  would  be  beneficial : 
Doe  V.  Aldridge,  (3)  But  the  words  are  really  not  material  for 
the  present  purpose,  because  all  these  named  persons  survived 
the  tenant  for  life  and  are  still  living.  Therefore  they  take  bene- 
ficially :  In  re  Delany's  Estate.  (4)  Next,  this  is  not  a  gift  "  to 
or  in  trust  for  any  charitable  use  "  within  the  meaning  of  the- 
Charitable  Uses  Act,  1735,  s.  3,  and  43  Ehz.  c.  4.  No  trust  at 
all  is  specified,  and  none  will  be  presumed  :  Cook  v.  Fountain  (5) ; 
Faversham  Corporation  v.  Byder.  (6)  The  question  here  is,  not 
as  to  how  these  legatees  hold  their  property,  but  as  to  how  the 
testator  has  specified  they  shall  hold  this  property.  The  gift 
is  as  unfettered  by  any  trust  as  the  gift  in  Li  re  Harbison  (7) ; 
Wallgrave  v.  Tebbs,  (8)  But  if  there  is  any  trust,  it  is  not 
confined  to  charitable  uses :  Doe  v.  Copestake  (9) ;  Stewart  v. 
Green  (10)  ;  Morrow  v.  M'Conville,  (11)  The  case  of  Cocks  v. 
Manners  (12)  will  be  cited  against  us;  but  there  there  was  a 
direct  gift  to  religious  institutions.  Lastly,  this  gift  is  unaffected 
by  the  Eoman  CathoHc  Belief  Act,  1829  (10-  Geo.  4,  c.  7), 
because  by  s.  37  of  that  Act  women's  societies  are  exempted. 

Z).  L,  Koe,  for  the  defendant  Verhagen,  argued  to  the  same 
effect. 

A .  H,  Withers y  for  the  defendant  Spink.  This  is  a  good  gift 
to  the  person  who  is  the  superior  of  the  Institute  at  the  death 
of  the  tenant  for  life :  Bobb  v.  Dorrian.  (13) 


(1)  (1878)  9  Ch.  D.  658. 

(2)  (1834)  2  My.  &  K.  69  ;  39 
R.  R.  139. 

(3)  (1791)  4  T.  R.  264;  2  R.  R. 
379. 

(4)  (1882)  9  L.  R.  Ir.  226. 

(5)  (1736)  3  Swans.  585. 


(6)  (1854)  5  D.  M.  &  G.  350. 

(7)  [1902]  1  I.  R.  103. 

(8)  (1855)  2  K.  &  J.  313. 

(9)  (1805)  6  East,  328. 

(10)  (1871)  I.  R.  5  Eq.  470. 

(11)  (1883)  11  L.  R.  Ir.  236. 

(12)  L.  R.  12  Eq.  574. 


(13)  (1877)  1.  R.  11  C.  L.  292. 
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A.  L.  IngpeUy  for  Ada  Boffee.  There  is  an  intestacy.  The 
gifts  are  to  named  persons  in  respect  of  the  offices  they  hold. 
The  word  "  successors  "  must  refer  to  office,  and,  if  the  office 
held  is  charitable,  the  gift  is  void :  Thornher  v.  Wilson  (1) ; 
Bohh  V.  Dorrian  (2) ;  Cocks  v.  Manners.  (3) 

H.  C.  Bischoff,  for  another  defendant  in  the  same  interest. 
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Cur.  adv.  vult. 


July  12.  Farwell  J.,  after  stating  the  facts,  continued : — 
The  questions  to  be  decided  are — (1.)  Are  the  gifts  to  the  several 
individuals  named,  or  their  successors,"  or  "  his  successor," 
legacies  given  to  the  individuals  for  their  own  benefit,  or  are 
they  given  to  the  holders  of  offices  for  the  benefit  of  the 
associations  in  which  they  hold  office  ?  And,  if  the  latter, 
<2.)  Are  the  objects  of  such  associations  charitable?  It  is 
necessary  to  consider  each  gift  separately.  The  first  is  to 
Mary  Owen,  Honora  McAuHffe,  Annie  Clarke,  Nazareth  House, 
Hammersmith,  or  their  successors."  Mary  Owen,  Honora 
McAuliffe,  and  Annie  Clarke  were  at  the  date  of  the  will  and 
of  the  death  of  the  testator  members  and  holders  of  official 
positions  in  a  religious  community  known  as  the  "  Poor 
Sisters  of  Nazareth,"  but  since  1891  Miss  McAuliffe  has  held 
no  office.  This  community  is  a  society  of  Eoman  Catholic 
ladies  voluntarily  living  together  in  a  state  of  celibacy  for  the 
purpose  of  sanctifying  their  own  souls  by  prayer  and  pious 
contemplation,  and  also  with  the  object  of  affording  permanent 
homes  for  aged  and  infirm  poor  persons  of  both  sexes  without 
distinction  of  creed  or  nationality,  and  homes  for  incurable  and 
orphan  children.  The  community  own  several  houses  which 
-are  vested  in  trustees,  but  the  three  ladies  named  do  not  by 
themselves  hold  any  of  such  houses  as  such  trustees,  but  only 
in  conjunction  with  others.  Members  of  the  community  are 
"bound  in  conscience  to  hand  over  any  money  coming  to  them  for 
the  use  and  benefit  of  the  community.  Money  given  to  the 
community  generally  is  applied  partly  in  keeping  up  the  houses 


(1)  (1855)  3  Drew.  245 ;  (1858) 
4  Drew.  350. 


(2)  I.  R.  11  C.  L.  292. 

(3)  L.  11.  12  Eq.  574. 
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FAR  WELL  of  the  Community  and  partly  for  their  charitable  purposes. 

The  testator  was  acquainted  with  Mary  Owen  and  Honora 
McAuliffe,  but  not  with  Annie  Clarke.  Her  name  was  supplied 
to  him  by  some  member  of  the  community  when  he  expressed 
a  desire  to  benefit  the  community  and  asked  in  what  names 
the  legacy  should  be  given.  In  my  opinion,  the  legacy  is 
given  to  the  three  ladies  as  holders  of  offices  and  for  the  benefit 
of  the  association  in  which  they  held  office.  The  primary 
meaning  of  the  word  "  successors  "  is  persons  in  succession. 
The  persons  named  were  known  to  the  testator  to  be  holders 
of  offices  in  the  association,  and  the  only  succession  to  which 
he  can  refer  is  the  succession  to  those  offices.  The  persons 
named  are  not  intended  to  take  any  personal  benefit,  but  ar& 
designated  only  as  the  then  holders  of  office,  and  the  gift  to 
them  depended  on  their  continuance  in  such  office.  The 
decision  of  Kindersley  V.-C.  in  Thornher  v.  Wilson  (1)  is  an 
authority  in  favour  of  this  view,  and  his  subsequent  decision  on 
another  gift  in  the  same  will  (2)  is  even  stronger.  In  the  latter 
case  there  was  a  devise  (subject  to  a  term  of  seven  years)  of 
real  estate  on  trust  to  sell  and  pay  the  net  residue  of  th& 
proceeds  of  sale  "  to  the  minister  of  the  Koman  Catholic  chapel 
at  Kendal."  The  Vice-Chancellor,  in  giving  judgment,  says  (3) : 
"I  cannot  .entertain  any  doubt  that  the  intention  was  to 
benefit  the  minister  as  such,  that  is,  the  chapel.  The  question 
whether  there  is  a  charitable  gift  does  not  depend  on  the  fact 
that  there  is  a  gift  to  an  individual  describing  him  as  minister ; 
but  on  this,  whether  the  testator  designates  the  individual  a& 
such,  or  as  being  the  person  who  happens  to  fill  the  office.  -A 
gift  to  a  minister  as  such,  is  a  charitable  bequest.  I  think 
here  the  intention  was  clearly  to  benefit  the  minister  and 
chapel ;  it  was  not  a  personal  bequest,  with  a  description  of 
the  person  to  be  benefited.  A  gift  to  the  person  now  minister 
would  have  been  different ;  the  testator  might  be  unacquainted 
with  his  name,  and  so  only  be  capable  of  describing  him  by  his 
office.  And  here  the  surplus  is  anly  to  be  realized  at  the  end 
of  seven  years  after  the  testator's  death,  which  makes  it 

(1)  3  Drew.  245.  (2)  4  Drew.  350. 

1(3)  4  Drew.  351. 
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stronger  to  shew  that  the  testator  meant  to  benefit  the  chapel,  fakwell 
not  the  particular  person."  In  the  case  before  me  the  widow 
has  a  preceding  life  interest,  and  the  Vice-Chancellor's  con- 
cluding observations  therefore  apply  to  this  case  also.  So,  too, 
in  Smart  v.  Prujean  (1),  Lord  Eldon  expressed  his  opinion  that 
a  legacy  of  100^.  for  such  purposes  as  the  superior  of  the 
convent  or  her  successor  should  judge  most  expedient,  being 
given  in  that  character,  was  sufficient  to  shew  it  was  for  a 
superstitious  use. 

The  mere  description  of  the  legatee  as  the  holder  of  an  office 
is  not,  of  course,  sufficient  to  raise  any  such  inference.  Thus, 
in  Boe  v.  Aldridge  (2),  a  devise  to  the  Eev.  A.  A.,  "  late  of 
Amesbury,  but  now  preacher  at  the  meeting-house  in  Lynd- 
hurst,"  for  life  was  held  a  gift  to  him  for  his  own  benefit ;  and 
in  Donnellan  v.  O'Neill  (3),  where  the  devise  was  to  Cardinal 
Cullen,  and  in  case  of  his  death  to  the  Eoman  Catholic  Arch- 
bishop for  the  time  being  of  Dublin,  and  to  his  heirs,  &c., 
"  absolutely  for  his  and  their  own  use  and  benefit,"  the  Vice- 
Chancellor  treated  the  devise  as  a  clear  gift  for  the  personal 
benefit  of  the  devisees. 

I  am  further  of  opinion  that  the  objects  of  the  association 
are  charitable,  and  that  the  gifts,  therefore,  fail.  The  case  i& 
indistinguishable  from  that  of  the  Sisters  of  the  Charity  of 
St.  Paul  at  Selley  Oak  in  Cochs  v.  Manners,  (4)  The  care  of 
the  aged  and  infirm  poor  and  of  incurable  and  orphan  children 
is  the  outward  and  visible  object  of  the  association  of  the  Poor 
Sisters  of  Nazareth,  and  this  admirable  object  is  not  rendered 
less  charitable  within  the  meaning  of  the  Act  of  Elizabeth 
because  the  sisters  also  desire  to  sanctify  their  own  souls  by 
prayer  and  contemplation,  whether  such  sanctification  is 
regarded  as  concurrent  with  or  assisted  by  their  charitable  work. 
The  Court  can  only  look  to  the  actual  purpose  aimed  at  by 
the  association,  and  cannot  inquire  into  the  motives  of  the 
members  of  the  association.  The  care  of  the  aged  poor  and 
the  Hke  is  a  charity  within  the  Act  whether  the  persons  who 


(1)  (1801)  6 
E.  E.  395. 


Yes.  560,   567;  5 


(2)  4T.  E.  264;  2  E.  E.  379. 

(3)  (1870)  I.  E.  5  Eq.  523. 
(4)  L.  E.  12  Eq.  574. 
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FARWELL  devote  their  lives  to  it  are  actuated  by  the  love  of  God,  a  desire 
for  their  own  salvation,  or  mere  pique,  or  disgust  with  the 
world.  The  legacy  and  share  of  residue,  therefore,  given  for 
the  Poor  Sisters  of  Nazareth  fail. 

The  next  gift  is  to  Eliza  McHenry  and  Margaret  Libaud, 
of  the  Convent  of  the  Assumption,  or  their  successors.  These 
two  ladies  both  held  office  in  the  community  of  the  Little 
Sisters  of  the  Assumption  at  the  date  of  the  will  and  of  the 
death,  but  have  held  no  office  therein  since  1891.  This 
community  is  a  society  of  Eoman  Catholic  ladies  voluntarily 
living  together  in  a  state  of  celibacy  for  the  purpose  of  sancti- 
fying their  own  souls  by  prayer  and  contemplation,  and  for 
the  purpose  of  gratuitously  nursing  the  sick  of  the  poorest 
classes  in  their  own  homes.  It  is  supported  by  voluntary 
contributions,  which  are  expended  in  lodging,  boarding,  and 
maintaining  the  members  thereof.  I  am  unable  to  distinguish 
this  gift  also  from  that  to  the  Sisters  of  St.  Paul  at  Selley  Oak 
in  Cocks  v.  Manners.  (1)  Indeed,  I  may  read  Wickens  V.-C.'s 
judgment  with  some  immaterial  omissions  as  applicable  to  the 
present  case  (2) :  "  The  community  is,  in  point  of  law,  a  volun- 
tary association  for  the  purpose  of  nursing  the  sick  ;  and  I  cannot 
-distinguish  it  in  this  respect  from  any  of  the  numerous  volun- 
tary associations  established  in  London,  such  as  the  Scripture 
Eeaders,  Home  Missionaries,  or  Anglican  Sisters  of  Mercy,  in 
which  zealous  persons  unite  for  the  purpose  of  performing 
charitable  functions,  taking  out  of  the  funds  of  the  association 
so  much  as  is  necessary  for  their  own  wants,  and  extending 
their  operations  as  their  means  permit."  And  he  distinguishes 
the  gift  in  that  case  to  the  Selley  Oak  community  from 
smother  gift  in  the  same  will  to  a  Dominican  convent,  on  the 
ground  that  the  sole  purpose  of  the  latter  was  to  sanctify  their 
own  souls  by  prayer  and  contemplation  without  engaging  in 
any  corporal  works  of  mercy.  The  Vice-Chancellor  pointed 
out  that  religious  services  can  only  be  charitable  so  far  as  they 
tend  towards  the  edification  or  instruction  of  the  public,  and 
he  held  that  the  gift  referred  to  above  was  not  charitable. 
There  is,  in  truth,  no  "  charity  "  in  attempting  to  improve 
(1)  L.  R.  12  Eq.  574.  (2)  L.  R.  12  Eq.  584. 
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one's  own  mind  or  save  one's  own  soul.  Charity  is  necessarily 
altruistic  and  involves  the  idea  of  aid  or  benefit  to  others ;  but, 
given  the  latter,  the  motive  impelling  it  is  immaterial. 

The  next  gift  is  to  the  Eev.  Frederick  Bampfield,  superior 
of  the  Institute  for  Boys  and  Girls,  Barnet,  or  his  successor. 
He  was  such  superior  at  the  date  of  the  will  and  of  the  death  of 
the  testator,  but  died  in  January,  1900.  The  defendant  Francis 
Spink  is  the  present  superior.  This  gift  also  is,  in  my  opinion, 
to  the  holder  of  the  office,  not  to  the  individual.  The  Institute 
is  a  congregation  of  Koman  Catholic  secular  priests,  students, 
and  lay  brothers  living  together  under  rule  for  their  own 
spiritual  benefit,  and  for  carrying  on  various  works  for  the 
benefit  of  their  neighbours,  one  of  which,  and  that  obviously 
referred  to  by  the  testator,  is  an  educational  charity  for  poor 
boys  and  girls.  This  legacy,  therefore,  fails.  The  next 
legatee,  the  Kev.  Lord  Archibald  Douglas,  is  not  a  party, 
and  the  next  is  the  Eev.  Francis  Verhagen,  who  was  at 
the  date  of  the  will  superior  of  the  Franciscan  Friary  at 
Stratford,  but  ceased  to  be  so  in  the  testator's  lifetime.  He 
can,  in  my  opinion,  take  nothing  beneficially,  and  I  have  not 
the  present  superior  before  the  Court.  There  must  be  the 
usual  inquiry  for  the  heir-at-law  and  next  of  kin  of  the 
testator,  and  the  costs  of  all  parties  down  to  to-day  will  come 
out  of  the  estate. 


FARWELL 
J. 
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In  re. 

CONOLEY 
V. 

Quick. 


Solicitors  for  all  parties  :  Hussey  d  Ingpen. 


H.  L.  F. 
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[1902    B.  1277.] 


Perpetuity — Remoteness — "Possibility  on  a  Possibility^^ — Gift  to  an  unknown 
Person  for  Lifcy  and  after  his  Death  to  his  Children — Personal  Estate. 

The  old  rule  against  "  a  possibility  on  a  possibility,"  namely,  that 
although  an  estate  may  be  limited  to  an  unborn  person  for  life,  yet  a 
remainder  cannot  be  limited  to  the  children  of  that  unborn  person  as 
purchasers,  has  no  application  to  personal  estate. 

By  a  marriage  settlement  personal  estate  was  settled  in  trust,  after  life 
interests  given  to  the  husband  and  wife,  for  the  children  of  the  marriage, 
or  any  issue  born  in  the  lifetime  of  the  survivor  of  the  husband  or  wife,  in 
such  shares  and  manner  as  they  should  jointly  appoint.  They  appointed 
in  equal  shares  to  the  three  children  of  the  marriage  for  life,  and  after  their 
respective  deaths  to  such  of  their  children  born  in  the  lifetime  of  the 
husband  and  wife  as  should  attain  twenty-one : — 

Held,  a  good  appointment,  and  not  void  for  remoteness. 

By  a  settlement  dated  October  6,  1818,  made  upon  the 
marriage  of  the  Eev.  George  Downing  Bowles  and  Anne  his 
wife,  then  Anne  Stillingfleet,  spinster,  certain  stocks  and  funds 
were  transferred  to  trustees  upon  trust  after  the  death  of  the 
survivor  of  the  husband  and  wife  for  the  child  or  children  of  the 
said  marriage,  "  or  such  one  or  more  exclusively  of  the  other  or 
others  of  them,  or  any  issue  born  in  the  lifetime  of  the  said 
G.  D.  Bowles  iand  Anne  Stillingfleet  or  the  survivor  of  them, 
of  any  such  child  or  children,  with  such  provision  for  their 
respective  maintenance,  education,  and  advancement,  and  at 
such  age  or  time  or  respective  ages  or  times  not  being  after 
twenty-one  years,  to  be  computed  from  the  decease  of  the  sur- 
vivor of  the  said  G.  D.  Bowles  and  Anne  Stillingfleet,  and  if 
more  than  one,  in  such  shares  and  proportions  and  with  such 
limitations  over  for  the  benefit  of  some  or  one  of  the  said 
children  or  issue,  as  to  part  of  the  said  funds,  as  the  said  Anne 
Stillingfleet  alone  during  her  life,  and  as  to  other  part  of  the 
said  funds,  as  the  said  G.  D.  Bowles  and  Anne  StiUingfleet 
jointly  during  their  joint  lives  should  by  deed  appoint." 
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By  a  deed  dated  February  28,  1849,  and  made  between  the  farwell 
said  G.  D.  Bowles  and  Anne  his  wife  of  the  first  part,  the  said 
Anne  Bowles  of  the  second  part,  and  Charles  James  Stilling- 
fleet  Bowles,  George  Downing  Bowles,  and  Carohne  Anne 
Bowles,  the  three  children  of  the  said  marriage,  of  the  third 
part,  all  the  said  trust  funds  were  duly  appointed,  subject  to 
the  life  interests  of  the  said  G.  D.  Bowles  and  Anne  Bowles 
therein,  in  equal  third  shares,  in  trust  for  each  of  the  three 
ohildren  of  the  marriage  for  their  respective  lives,  and  after  the 
death  of  each  of  them  in  trust  for  his  or  her  children,  born  in 
the  lifetime  of  the  said  G.  D.  Bowles  and  Anne  Bowles,  who 
should  live  to  attain  the  age  of  twenty-one  years. 

This  summons  was  taken  out  for  the  determination  of  certain 
questions  arising  on  the  construction  of  certain  accruer  clauses 
in  the  deed  of  appointment  not  requiring  a  report ;  but  at  the 
hearing  it  was  suggested  that  the  settlement  and  appointment 
together  effected  a  gift  to  unborn  children  for  life,  with  execu- 
tory limitations  over  to  their  unborn  children,  and  might  be 
held  void  for  remoteness. 

The  summons  was  therefore  amended  to  raise  this  question. 


H.  E.  Wright  J  for  the  trustees. 

Upjohn f  K.C.J  and  TJnderhill,  for  persons  entitled  in  default 
of  appointment.  It  has  been  decided  by  the  Court  of  Appeal 
in  Whitby  v.  Mitchell  (1)  that  the  old  rule  against  "  a  possi- 
bility on  a  possibility  "  which  forbids  the  limitation  of  an 
estate  to  an  unborn  person  for  Hfe,  with  remainder  to  his  child, 
still  exists,  and  has  not  been  merged  in  or  superseded  by  the 
modern  rule  against  perpetuities.  The  question  whether  that 
rule  applied  to  executory  limitations  of  personal  estate  has 
never  been  decided.  The  history  of  the  rule  is  discussed  in 
Butler's  note  in  Fearne  on  Contingent  Kemainders,  10th  ed. 
vol.  i.  p.  565,  where  he  says  that  there  was  never  any  objection 
at  common  law  to  remainders  on  the  ground  of  perpetuity. 
The  rule  against  a  possibility  on  a  possibility  he  regards  as  an 
exception ;  it  would  perhaps  be  better  to  say  that  the  judges 
saw  that  some  limit  was  necessary  to  the  indefinite  creation 

(1)  (1890)  44  Ch.  D.  85. 
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of  remainders  and  adopted  this  rule.  The  note  goes  on  to 
say  that  our  law  never  allowed  remainders  in  personalty,  but 
when  successive  limitations  of  personal  estate  were  introduced 
applied  to  them  the  rules  which  had  been  devised  for  executory 
devises  of  real  estate.  There  are  some  dicta  of  the  judges- 
which  have  a  bearing  on  the  point.  In  Jee  v.  Audley  (1)  and 
Long  V.  Blachall  (2)  Lord  Kenyon  appears  to  treat  personal 
settlements  as  subject  only  to  the  rule  against  perpetuities. 
In  Boutledge  v.  Dorril  (3)  the  original  settlement  was  of 
personal  estate,  and  the  trusts  were  practically  the  same  as^ 
those  of  the  settlement  in  this  case.  An  appointment  was 
made  by  the  wife,  Elizabeth  Dorril,  on  the  marriage  of  her 
daughter,  EHzabeth  Edwards,  for  life,  then  in  trust  for  her 
daughter's  husband  for  life,  and  then  in  trust  for  all  the^ 
children  of  the  daughter's  marriage  as  she  should  appoint. 
The  Master  of  the  Eolls  decided  that  the  appointment  was 
bad,  on  the  ground  that  the  appointment  was  in  favour  of  all 
the  daughter's  children,  and  not  confined  to  those  born  in  their 
grandmother's  lifetime.  If  so  confined,  he  says  it  would  have- 
been  good. 

It  was  not  necessary  to  decide  whether  the  rule  as  to  a^ 
possibiHty  on  a  possibility  appHed,  but  it  is  plain  the  Master  of 
the  Eolls  did  not  think  it  did.  That  case  is  cited  by  Butler  in 
his  note  to  Fearne  on  Contingent  Eemainders,  10th  ed.  vol.  i. 
p.  251,  as  a  proof  that  the  rule  against  a  possibility  on  a  possibility- 
does  not  extend  to  every  case  of  possibility.  It  would  seem, 
therefore,  that  he  thought  it  did  extend  to  personalty.  But 
we  have  not  found  any  decision  or  dictum  applying  the  rule  to 
executory  limitations,  and  the  fair  result  of  the  cases  would 
seem  to  be  that  the  rule  against  perpetuities  was  invented 
because  the  older  rule  did  not  apply  to  them,  and  the  judges 
saw  that  some  rule  was  necessary. 

[They  also  referred  to  Cole  v.  Sewell.  (4)] 

JenkinSj  E.G.,  and  Gatey^  for  persons  claiming  under  the 
appointment,  were  not  called  upon. 


(1)  (1787)  1  Cox,  324  ;  1  E.  K.  46. 

(2)  (1797)  7  T.  R.  100,  102 ;  4 
E.  R.  73. 


(3)  (1794)  2  Yes.  Jr.  357  ;  2  R.  R. 
250. 

(4)  (1843)  4  D.  &  War.  1,  28. 
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Faewell  J.  I  think  it  is  reasonably  plain  that  whatever  farwell 
-the  doctrine  of  "  a  possibility  on  a  possibility "  may  have 
originally  meant,  at  present  it  exists  only  to  the  extent  stated 
in  the  head-note  to  Whitby  v.  Mitchell  (1)  :  "  The  old  rule 
-against  *  a  possibility  on  a  possibility  '  applicable  to  legal  limi- 
tations of  real  estate,  namely,  that  although  an  estate  may  be 
limited  to  an  unborn  person  for  his  life,  yet  a  remainder  cannot 
he  limited  to  the  children  of  that  unborn  person,  as.  purchasers, 
is  still  existing,  and  has  not  been  abrogated  by  the  more  modern 
rule  against  perpetuities."  It  is  obvious  that  that  cannot  apply 
to  personal  estate,  because  there  is  no  such  thing  as  a  legal 
remainder  in  personal  estate  ;  nor  do  I  see  any  reason  v^hy  the 
rule  should  now,  for  the  first  time,  be  applied  to  personal  estate 
when  it  is  protected  from  any  limitations  unduly  restricting 
alienation  by  the  ordinary  rule  against  perpetuities.  The  rule 
■existed  before  any  rule  of  perpetuities  was  recognised,  and 
remained  afterwards,  either  because  the  rule  against  per- 
petuities does  not  apply  to  remainders,  or  because  no  competent 
authority  has  thought  fit  to  abrogate  it.  So  far  as  this  case  is 
•concerned,  although  there  is  no  express  decision  on  the  point, 
the  opinion  of  the  Master  of  the  Eolls,  Sir  Eichard  Pepper 
Arden,  in  Boutledge  v.  JDorril  (2),  is  very  clearly  stated,  that  so 
long  as  you  make  it  clear  that  the  limits  of  perpetuity  are  not 
transgressed,  you  may  appoint  personal  estate  to  an  unborn 
<jhild  for  life,  with  remainder  to  unborn  children.   He  says  (3) : 

There  is  no  doubt,  that  under  the  words  of  the  original  power 
any  issue  of  the  intended  marriage  living  at  the  death  of  the 
Jiusband  or  wife  would  have  been  competent  to  receive  a 
share ;  and  there  being  three  children  of  EHzabeth  Edwards, 
living  at  the  death  of  Elizabeth  Dorril,  if  she  had  appointed  to 
them,  without  doubt  they  might  have  taken.  But  she  has 
appointed  to  Mrs.  Edwards  for  Hfe ;  and  instead  of  giving  it  to 
such  of  her  children,  as  should  be  living  at  the  death  of  their 
grandmother,  she  has  given  to  all  the  children  her  daughter 
might  have  during  her  life.  Those  that  may  be  born  after 
the  death  of  their  grandmother  cannot  be  included  among 

(1)  44  Ch.  D.  85.  (2)  2  Vcs.  Jr.  357 ;  2  R.  R.  250. 

(3)  2  Ves.  Jr.  362. 
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FAKWELL  those  in  whose  favour  the  power  may  be  executed;  and  the 
question  is,  whether  those  children,  who  might  have  been  the 

1902 

proper  objects,  shall  take.  At  first  I  was  of  opinion,  that  as 
she  might  have  appointed  to  the  three  children  born  before  her 
death,  when  she  appointed  to  all,  these  three  might  be  con- 
sidered as  the  sole  objects :  but  upon  considering  it  farther, 
and  particularly  upon  Jee  v.  Audley  (1),  I  am  of  opinion,  that 
would  be  a  forced  construction  ;  and  that  the  grandmother  in 
affecting  to  give  this  to  all  the  issue  her  daughter  might  have 
at  any  time,  has  transgressed  the  power ;  and  so  far  being  ill 
executed  it  is  to  be  considered  as  not  executed,  and  is  totally 
void."  It  is  quite  plain  from  that  passage  that  Sir  E.  P.  Arden 
considered  that  if  the  appointment  had  been  limited  to  Mrs. 
Edwards,  that  is  to  say  an  unborn  child,  for  life,  with 
remainder  to  such  of  her  children  as  should  be  living  at  the 
death  of  the  appointor,  that  would  be  good.  That  is  again 
expressed  in  the  passage  at  the  end  of  the  judgment  to  which 
reference  has  been  made  (2) :  "  This  testatrix  had  power  to 
appoint  among  grandchildren  or  the  issue  of  grandchildren ;  but 
provided  they  were  living  at  her  death ;  for  otherwise  it  would 
be  tying  it  up  beyond  the  limits.  She -has  given  estates  for  life 
to  her  different  children ;  and  after  their  deaths  the  principal, 
not  to  those  born  during  her  life,  of  which  there  were  none 
but  the  children  of  Mrs.  Edwards,  but  to  all."  Therefore, 
although  that  is  not  a  decision,  it  is  an  expression  of  the 
opinion  of  Sir  Eichard  Pepper  Arden  more  than  one  hundred 
years  ago,  and  I  think  it  is  a  perfectly  correct  statement  of  the 
law  on  the  subject.  There  will  be  a  declaration  that  these 
trusts  are  not  void  for  remoteness. 


,  Solicitors :  Fladgate  d  Co, ;  Ellis,  Munday  d  Clarke,  for 
Lambert  d  Bogers,  Great  Malvern;  Lovell,  So7i  d  Bitfield, 

(1)  1  Cox,  324 ;  1  K.  E.  46.  (2)  2  Ves.  Jr.  366. 

J.  R.  B. 
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BEADFOED  COEPOEATION  v,  FEEEAND. 

[1901    B.  3036.] 

Water — Underground  Stream — Channel  defined  hut  not  known.  Aug.  5,  6,  12. 

If  underground  water  flows  in  a  defined  channel  into  a  well  supplying 
a  stream  above  ground,  but  the  existence  and  course  of  that  channel  are 
not  known  and  cannot  be  ascertained  except  by  excavation,  the  lower 
riparian  proprietors  on  the  banks  of  the 'stream  have  no  right  of  action 
for  the  abstraction  of  the  underground  water. 

The  Sweet  Well  Spring  was  one  of  the  principal  feeders  of  the  Morton 
Beck,  on  the  banks  of  which  the  plaintiifs  were  riparian  proprietors.  The 
water  flowed  from  the  spring  to  the  beck  in  a  visible  channel  above 
ground.  The  spring  was  alleged  to  be  fed  by  underground  water  flowing 
in  a  defined  channel,  but  the  course  and  existence  of  this  channel  were 
not  known,  and  could  not  be  ascertained  except  by  excavation.  The 
defendants  by  sinking  wells  above  the  Sweet  Well  Spring  diverted  the 
underground  supply  and  diminished  the  flow  of  water  from  the  spring : — 

Held,  that  the  i)laintiffs  had  no  cause  of  action. 

This  acticfn  was  brought  by  the  corporation  of  Bradford  and 
the  owners  of  certain  mills  upon  the  banks  of  a  natural  stream 
called  Morton  Beck,  in  the  county  of  York,  formed  by  the 
junction  of  two  natural  streams  called  the  Bradup  Beck  and 
the  Fenny  Shaw  Beck,  and  a  canal  company  against  William 
Ferrand  and  the  Shipley  Urban  District  Council  for  ah  injunc- 
tion to  restrain  the  defendants  from  diverting  the  water  flowing 
in  a  defined  channel  to  and  feeding  a  spring,  situate  on  the 
defendant  Ferrand's  property,  so  as  to  diminish  the  quantity 
of  water  flowing  thence  to  the  Morton  Beck.  The  plaintiffs 
other  than  the  canal  company  claimed  a  right  to  the  uninter- 
rupted flow  of  this  water  as  riparian  proprietors;  the  canal 
company  claimed  under  their  Act  of  Parliament  a  right  to  take 
all  the  water  of  the  beck  except  a  certain  fixed  quantity,  which 
was  by  arrangement  with  the  lower  riparian  proprietors  allowed 
to  pass  under  their  canal. 

The  statement  of  claim  contained  the  following  allegations  : — 
The  defendant  William  Ferrand  is  the  owner  and  occupier 
of  an  allotment  of  moorland,  part  of  the  moor  called  the 
Morton  Moor,  and  upon  this  allotment  a  spring  known  as 
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FARWELL  the  Sweet  Well  Spring  rises  and  flows  by  means  of  a  natural 
stream  known  as  the  Sweet  Well  Dyke  into  the  Sunny  dale 
Keservoir  on  the  said  Bradup  Beck.    The  said  Sweet  Well 

CorporTtion  ^P^i^g       from  time  immemorial  been,  and  up  to  the  beginning 

^  of  this  present  year  1901  was,  one  of  the  main  feeders  af  the 

Ferrand.  . 

  said  Morton  Beck,  and  has  been  in  dry  seasons  the  principal 

feeder.  Before  issuing  to  the  surface  the  water  that  issues  at 
the  said  spring  flows  in  a  well-defined  and  ascertained  channel 
under  the  surface  of  the  ground. 

In  the  year  1900,  or  early  in  the  present  year  1901,  the 
defendants,  the  Shipley  Urban  District  Council,  entered  into 
an  arrangement  with  the  defendant  William  Ferrand  whereby 
he  granted  permission  to  the  defendant  council  to  sink  certain 
shafts  or  wells  on  his  land,  in  close  proximity  to  the  spot  where 
the  waters  of  the  Sweet  Well  Spring  flowed  to  the  surface. 
The  defendant  council,  accordingly,  early  in  the  present  year, 
sank  certain  shafts  or  wells  for  the  purpose  of  intercepting  or 
diverting,  as  they  did  in  fact  intercept  and  divert,  the  said 
waters  in  their  well-defined  underground  channel,  and  they 
prevented  the  said  water  from  flowing  to  the  surface  in  their 
accustomed  channel,  and  thence  to  the  Bradup  Beck  and  Morton 
Beck. 

On  April  25  the  plaintiffs  moved  for  leave  to  enter  on  the 
defendant's  land  and  make  the  necessary  excavations,  experi- 
ments, and  observations  for  the  purpose  of  ascertaining  whether 
the  waters  which  issued  at  the  Sweet  Well  Spring  flowed  before 
so  issuing  in  a  definite  underground  channel. 

This  motion  was  refused  by  Farwell  J.  The  plaintiffs 
appealed ;  and  on  May  14,  1902,  the  Court  of  Appeal  ordered 
the  motion  to  stand  over,  upon  the  defendants  undertaking  to 
amend  their  statement  of  defence  so  as  to  raise  as  a  point  of 
law  the  question  whether  there  is  any  right  in  underground 
water  where  the  course  of  that  water  is  unknown  except  by 
excavation. 

The  defendants  amended  their  defence  by  adding  the  follow- 
ing paragraph :  "  Assuming  that  underground  water  flows  or 
flowed  to  the  said  Sweet  Well  Spring  in  a  defined  channel, 
but  that  the  existence  and  course  of  that  defined  channel  is 
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not  and  cannot  be  ascertained  or  known  except  by  excavation  farwell 
•of  the  soil,  the  plaintiffs  have  no  right  of  action  for  the  abstrac- 
tion of  such  underground  water,  and  are  not  entitled  to  maintain 
this  action."    The  point  of  law  now  came  on  for  argument.  Corpokation 


Butcher,  K.C.  {A.  P.  Long  staff e  with  him),  for  the  defend- 
ants. There  can  be  no  right  to  the  water  flowing  in  an  under- 
ground channel  unless  the  channel  is  known.  The  exact  point 
was  decided  by  the  Court  of  Appeal  in  Ireland  in  Ewart  v. 
Belfast  Foot  Law  Guardians  (1),  and  that  case  was  approved 
in  Black  v.  Ballymena  Township  Commissioners  (2),  though 
(there  the  Court  held  on  the  evidence  that  the  defined  channel 
was  known.  In  the  latter  case  Chatterton  V.-C.  defines  the 
sort  of  knowledge  which  is  required  to  give  a  right  to  the  flow 
•of  a  defined  underground  stream.  He  says  :  "  The  knowledge 
required  cannot  be  reasonably  held  to  be  that  derived  from  a 
discovery  in  part  by  excavation  exposing  the  channel ;  but  must 
be  a  knowledge,  by  reasonable  inference,  from  existing  and 
observed  facts  in  the  natural,  or  rather  the  pre-existing, 
condition  of  the  surface  of  the  ground." 

Of  course  those  cases  are  not  binding  on  this  Court,  but  we 
submit  that  the  law  there  stated  is  a  fair  deduction  from  the 
English  decisions. 

In  Chasemore  v.  Bichards  (3),  which  settled  the  law  that  a 
man  has  no  right  of  action  for  the  diversion  of  percolating 
underground  water,  the  main  ground  of  the  decision  is  stated 
by  Wightman  J.  in  giving  the  opinion  of  the  judges,  by  Lord 
Chelmsford  and  Lord  Wensleydale,  to  be  the  uncertainty  of  the 
right,  and  the  burden  thrown  on  the  owner  of  land  through 
which  the  water  flows  who  may  incur  liability  for  heavy 
damages  by  infringing  a  right  of  the  existence  of  which  he  was 
wholly  ignorant.  The  judgment  of  Palles  C.B.  in  Ewart  v. 
Belfast  Poor  Law  Guardians  (1)  shews  that  these  reasons  apply 
as  well  to  water  flowing  in  a  defined,  but  unknown,  channel  as 
to  percolating  water.  The  law  as  laid  down  in  Chasemore  v. 
Bichards  (3)  is  that  a  man  may  dig  in  his  own  ground  as  he 


V. 

Ferrand, 


(1)  (1881)  9  L.  R.  Ir.  172.  (2)  (1886)  17  L.  R.  Ir.  459,  474. 

(3)  (1859)  7  H.  L.  C.  349. 


658 


CHANCEKY  DIVISION. 


[1902) 


1902 

Bradfoed 
coepoeation 

V. 

Ferrand. 


FAKWELL  likes,  unless  he  infringes  the  paramount  right  of  another.  In 
^'  the  case  of  a  surface  stream  there  is  such  a  paramount  right ; 
in  the  case  of  an  unknown  underground  stream  there  is  none. 
All  the  text-books  shew  that  the  right  to  flow  of  water  depends 
upon  the  channel  in  which  it  flows  being  known  :  2  Broom'& 
Commentaries,  p.  38 ;  Angell  on  Watercourses,  6th  ed.  pp.  4,  6 ; 
Kent's  Commentaries,  12th  ed.  vol.  3,  par.  439,  p.  581 ;  Gale  on 
Easements,  7th  ed.  p.  214.  In  Kent,  which  is  quoted  with 
approval  in  Embrey  v.  Owen  (1),  the  right  is  founded  on  the 
maxim  "  Aqua  currit  et  debet  currere  qua  currere  solebat,"^ 
which  presupposes  that  it  is  known  where  it  was  wont  to  run. 
From  the  earliest  cases  onwards  the  right  is  always  stated  as  a. 
natural  one  "  ex  jure  naturae  "  :  Shury  v.  Piggot  (2) ;  Brown  v. 
Best  (3) ;  Embrey  v.  Owen.  (4) 

In  Acton  v.  Blundell  (5),  which  was  the  first  case  dealing 
with  the  question  of  underground  water,  Tindal  C.J.  bases  the 
right  to  the  flow  of  a  stream  above  ground  wholly  on  notoriety, 
and  says  the  principle  does  not  apply  at  all  to  underground 
water.  Dudden  v.  Guardians  of  Glutton  Union  (6)  was  a  case 
where  the  defendants  had  appropriated  a  spring  after  it  had 
risen  to  the  surface. 

In  Dickinson  v.  Grand  Junction  Canal  Co.  (7)  Pollock  C.B. 
seems  to  have  first  started  the  theory  of  right  to  under- 
ground water  in  a  defined  channel;  but  in  that  case,  and 
in  every  other  one  in  which  defined  underground  channels 
have  been  referred  to,  the  judges  seem  to  have  had  in  their 
minds  the  river  Mole  and  similar  rivers,  which  after  flowing 
in  a  defined  channel  above  ground  run  underground  for  a 
time  and  then  reappear,  in  which  cases  their  course  is  clearly 
known. 

In  Dickinson  v.  Grand  Junction  Canal  Co.  (7)  the  injunction 
was  extended  to  percolating  water ;  but  this  is  clearly  inconsistent 
with  CJiasemore  v.  Bichards.  (8) 

The  principles  there  laid  down  apply  to  unknown  under- 

(1)  (1851)  6  Ex.  353,  370.  (5)  (1843)  12  M.  &  W.  324. 

(2)  (1625)  3  Bulst.  339.  (6)  (1857)  1  H.  &  N.  627. 

(3)  (1747)  1  Wils.  174.  (7)  (1852)  7  Ex.  282. 

(4)  6  Ex.  353.  (8)  7  H.  L.  C.  349. 
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ground  streams  as  fully  as  to  percolating  water.  The  judgments  farwell 
in  the  House  of  Lords,  and  especially  that  of  Lord  Cranworth, 

7  1902 

are  really  conclusive  on  the  point.  <^v^ 

The  Courts  of  the  United  States  have  several  times  indepen-  cokpoTa^tiok 

dently  come  to  the  same  conclusion  as  the  Irish  cases :  see  ^• 

Febrand. 

Angell  on  Watercourses,  6th  ed.  pp.  160,  176,  and  Haldeman  v.   

BrucJchart.  (1) 

If  the  course  of  an  underground  channel  can  be  clearly 
inferred  from  that  above  ground  there  may  be  some  right  to 
restrain  interference  v^dth  it ;  otherwise  there  is  none. 

BucJcmaster,  K.C,  and  Austen-Cartmelly  for  the  plaintiffs. 
Apart  from  the  Irish  case,  there  is  no  authority  directly  bearing 
upon  the  point.  The  defendants'  proposition  must  go  to  the 
length,  that  no  landowner  has  any  right  to  the  water  in  a  stream 
which  flows  under  his  land  unless  its  course  is  known  by  common 
notoriety  or  scientific  investigation  exclusive  of  excavation,  no 
matter  how  great  the  volume  of  water  or  how  unalterable  the 
banks  of  the  stream  may  be.  That  is  an  impossible  proposi- 
tion. The  law  is  the  same  for  water  in  a  defined  channel 
whether  that  channel  is  above  ground  or  below.  In  all  the 
English  cases  cited  only  percolating  water  was  in  question : 
they  were  all  cases  regarding  claims,  either,  of  a  man  with 
rights  in  a  stream,  to  have  it  fed  with  percolating  water,  or  of 
the  landowner  to  retain  percolating  water.  There  is  no  decision 
as  to  an  underground  stream.  There  are  several  dicta,  and  in 
some  of  them  the  word  "  known  "  is  used ;  but  it  was  not  the 
intention  of  the  judges  to  make  knowledge  a  condition  of  the 
right :  they  only  used  the  word  as  equivalent  to  definite  or 
knowable.  The  right  is  always  said  to  be  a  natural  one,  ex 
jure  naturae,  and  it  is  impossible  that  a  natural  right  should 
depend  on  knowledge.  That  is  well  brought  out  in  the  dis- 
senting judgment  of  Coleridge  J.  in  Chasemore  v.  Bichards  (2) 
before  the  Exchequer  Chamber.  (3)  If  the  right  depended  on 
knowledge  it  might  be  possessed  at  one  time  and  lost  again 
through  the  death  or  forgetfulness  of  old  persons  who  knew 
where  the  stream  was.   It  is  plain  that  if  the  action  of  Black  v. 

(1)  (1863)  45  Penn.  St.  514 ;  84        (2)  7  H.  L.  C.  349. 
Amer.  Dec.  511.  (3)  (1857)  2  H.  &  N.  168,  186. 


650 


CHANCERY  DIVISION. 


[1902] 


Ferrand. 


PAEWELL  Ballymena  Township  Commissioners  (1)  had  been  brought  a 
^'       few  years  later  the  knowledge  of  where  the  stream  was  would 
have  disappeared. 

Bradford      Bawstrou  V.  Taylor  (2),  which  referred  to  surface  water  flowiner 

Corporation  u      \  /j  o 

above  ground  but  not  in  a  defined  channel,  shews  that  the 
defined  nature  of  the  channel  is  the  only  important  point ;  and 
in  Broadhent  v.  Bamshotham  (3)  Alderson  B.  distinctly  says 
that  the  plaintiff's  right  extended  to  "  water  flowing  in  some 
defined  natural  channel,  either  subterranean  or  on  the  surface." 
The  only  real  question  in  the  case  of  underground  water  is, 
Does  it  flow  in  such  a  channel  as  would  give  rights  if  it  were 
above  ground  ?  In  Ewart  v.  Belfast  Poor  Law  Guardians  (4) 
the  judges  draw  a  false  inference  from  Chasemore  v.  Bichards  (5), 
attaching  too  much  weight  to  the  word  "  known." 
Butcher^  K,C.,  in  reply. 

Farwell  J.  (after  stating  the  facts  as  above).  The  rights 
in  relation  to  water  flowing  in  a  defined  and  known  channel  on 
or  under  the  surface  of  the  earth  are  now  well  settled ;  every 
riparian  proprietor  has  an  equal  right  to  the  ordinary  use  of  the 
water  which  flows  in  the  stream  adjacent  to  his  lands  as  it  has 
been  wont  to  run :  Miner  v.  Gilmour,  (6)  This  right  is  an 
incident  to  the  property  in  the  land  through  which  it  passes  : 
Embrey  v.  Owe7i  (7),  and  does  not  depend  on  a  supposed  grant, 
but  is  jure  naturae  :  Shury  v.  Pig  got.  (8)  But  the  right  does 
not  extend  to  water  percolating  through  the  strata  in  no  known 
channels — Chasemore  v.  Bichards  (9) — or  to  common  surface 
water  rising  out  of  springy  or  boggy  ground  and  flowing  in  no 
definite  channel :  Bawstron  v.  Taylor.  (2)  No  English  autho- 
rity has  yet  dealt  with  the  rights  to  water  flowing  underground 
in  a  defined  but  unknown  channel ;  and,  although  there  is  the 
express  authority  of  the  Court  of  Appeal  in  Ireland,  I  feel 
bound  to  form  my  own  opinion  on  the  point,  as  that  decision  does 
not  bind  me.    After  the  manner  in  which  the  case  of  Chase- 

(1)  17  L.  R.  Ir.  459.  (5)  7  H.  L.  C.  349. 

(2)  (1855)  11  Ex.  369.  (6)  (1858)  J  2  Moo.  P.  C.  131. 

(3)  (1856)  11  Ex.  6C2.  (7)  6  Ex.  352,  368. 

(4)  9  L.  R.  Ir.  172.  (8)  3  Bulst.  339. 
(9)  7  H.  L.  C.  382. 


2  Ch. 


CHANCEEY  DIVISION. 


651. 


V. 

Ferrand, 


7nore  v.  BicJiards  (1)  was  argued  and  decided  in  the  House  of  faewell 
Lords,  I  cannot  treat  the  right  to  the  flow  of  the  stream  as 
founded  on  a  rule  of  positive  law,  the  origin  of  which  is  lost  by 
the  progress  of  time,  as  suggested  by  Tindal  C.J.  in  Acto7i  v.  cSTporItioiv 
Blundell  (2),  but  I  feel  bound  to  try  to  find  the  principle  on 
which  the  right  rests. 

The  foundation  of  the  right  as  stated  throughout  all  the 
cases  is  jus  naturae;  thus  Whitlock  J.,  in  Shury  v.  Piggot  (3), 
says  :  "A  watercourse  doth  not  begin  by  prescription,  nor  yet 
by  assent,  but  the  same  doth  begin  ex  jure  naturae,  having 
taken  this  course  naturally,  and  cannot  be  averted."  Lord 
Wensleydale,  in  Chasemore  v.  Bichards  (4),  says :  "  It  has  been 
now  settled  that  the  right  to  the  enjoyment  of  a  natural  stream 
of  water  on  the  surface,  ex  jure  naturae,  belongs  to  the  pro- 
prietor of  the  adjoining  lands,  as  a  natural  incident  to  the  right 
to  the  soil  itself"  ;  and  Palles  C.B.  uses  the  same  phrase  in 
Eivart  V.  Belfast  Poo?'  Law  Guardians.  (5)    What  then  is  the 
meaning  of  jus  naturae  ?    It  cannot  be  that  it  means  merely 
that  the  water  is  an  incident  or  accessory  to  the  land  by  the  gift 
of  nature,  for  this  would  not  be  a  sufficient  foundation  for 
the  right  claimed.    The  percolating  waters  in  Chasemore  v. 
Bichards  (1)  and  the  surface  water  in  Bawstron  v.  Taylor  (6) 
are  equally  the  gift  of  nature,  and  the  former  would  by  natural 
causes  flow,  to  some  extent  at  any  rate,  into  the  same  stream. 
The  winds  of  heaven  blow  over  Blackacre  by  the  gift  of  nature, 
but  the  proprietor  cannot  on  that  account  prevent  his  neighbour 
from  building  on  his  own  adjoining  land  and  so  checking  their 
course :  see  Bryant  v.  Lefever.  (7)    It  is  plain,  therefore,  that 
the  mere  statement  that  water,  light,  or  air  is  a  gift  of  nature 
does  not  necessarily  involve  the  general  conclusion  that  there 
can  be  no  interference  with  their  enjoyment.    I  have  come  to 
the  conclusion,  therefore,  that  jus  naturae  is  used  in  these 
cases  as  expressing  that  principle  in  EngHsh  law  which  is  akin 
to,  if  not  derived  from,  the  jus  naturale  of  Koman  law.  English 

(1)  7  H.  L.  C.  349.  (4)  7  H.  L.  C.  382. 

(2)  12  M.  &  W.  324,  350.  (5)  9  L.  K.  Jr.  185. 

(3)  3  Bulst.  339.  (6)  11  Ex.  369. 

(7)  (1879)  4  C.  P.  D.  172. 
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FARWELL  law  is,  of  course,  quite  independent  of  Koman  law,  but  the 
conception  of  sequum  et  bonum  and  the  rights  flowing  there- 
in     from  which  are  included  in  jus  naturale  underlie  a  great  part 
CokpoeTtion     English  common  law ;  although  it  is  not  usual  to  find  "  the 
Ferrand  nature  "  or  "  natural  law  "  referred  to  in  so  many  words 

  in  English  cases.    Passing  over  Bracton  and  Azo  and  their 

placita  de  jure  naturali  (see  Professor  Maitland's  Selections, 
Selden  Society's  publications,  vol.  8,  pp.  33  et  seq.),  Lord 
Mansfield  in  Moses  v.  Macferlan  (1),  explains  the  common  count 
for  money  "  had  and  received  "  as  a  kind  of  equitable  action  to 
recover  back  money  which  "ought  not  in  justice  to  be  kept. 
....  It  lies  only  for  money  which,  ex  aequo  et  bono,  the  defend- 
ant ought  to  refund.  ...  In  one  word,  the  gist  of  this  kind 
of  action  is,  that  the  defendant  ....  is  obliged  by  the  ties  of 
natural  justice  and  equity  to  refund  the  money."  So  Baron 
Martin  in  Freeman  v.  Jeffries  (2),  explains  actions  quasi  ex 
contractu  thus :  "  But  for  a  long  time  implied  contracts  have 
been  admitted  into  the  law,  where,  a  transaction  having  taken 
place  between  parties,  a  state  of  things  has  arisen  in  reference 
to  it  which  was  not  contemplated  by  them,  but  is  such  that  one 
party  ought  in  justice  and  fair  dealing  to  pay  a  sum  of  money 
to  the  other.'*  So  the  law  merchant,  says  Buller  J.  in  Master 
V.  Miller  (3),  is  "  a  system  of  equity,  founded  on  the  rules  of 
equity,  and  governed  in  all  its  parts  by  plain  justice  and  good 
faith";  and  see  an  article  on  "  The  Law  of  Nature"  by  Sir 
P.  Pollock  in  the  "Journal  of  Comparative  Legislation"  for 
1901.  I  am  not,  therefore,  introducing  any  novel  principle 
if  I  regard  jus  naturae  on  which  the  right  to  running  water 
rests,  as  meaning  that  which  is  sequum  et  bonum  between 
the  upper  and  lower  proprietors.  This  appears  to  me  to  be 
the  view  expressed  by  Dodderidge  J.  in  Shury  v.  Piggot  (4) 
when  he  gives  a  second  reason^ — "  drawn  from  the  nature  of 
water,  the  which  will  naturally  descend,  and  will  make  a 
way  for  its  passage  if  stopped."  He  is  evidently  considering 
the  relative  positions  of  the  upper  and  lower  owners.  Each 

(1)  (1760)  2  Burr.  1005,  1012.  (3)  (1791)  4  T.  R.  320,  342 ;  2 

(2;  (1869)  L.  R.  4  Ex.  189,  199.        R.  R.  399. 

(4)  3Bulst.  340. 
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has  his  rights  jure  naturae.    If  the  upper  owner  dams  the  faewell 

^stream,  the  lower  loses  the  passage  of  the  water.    If  the 

lower  owner  dams  the  stream,  he  floods  the  higher  owner's 

lands.    What  then  is  fair  and  reasonable  between  the  parties  ?  corTorTtion 

Aqua  currit,  i.e.,  it  is  obvious  to  all  that  the  water  in  the  ^^^p^^-^^j^ 

known  and  definite  channel  runs  down  toward  the  lower   

ground,  therefore  debet  currere  ut  currere  solebat ;  it  is  sequum 
-et  bonum  that  neither  owner  should  interfere  with  this,  and 
thereby  each  avoids  injuring  the  other  and  escapes  injury 
himself. 

This,  too,  is  the  only  explanation  of  the  continued  reference 
to  knowledge  of  the  existence  of  the  stream  which  occurs  in 
the  cases.  Thus,  in  Acton  v.  Blundell  (1)  Tindal  C.J.  refers 
the  origin  of  the  law  of  running  streams  to  the  fact  that  the 
right  enjoyed  by  the  several  proprietors  of  the  lands  over  which 
they  flow  is  and  always  has  been  "public  and  notorious."  In 
Chasemore  v.  Richards  (2)  Lord  Cranworth  says  that  there  is 
no  difficulty  in  enforcing  the  right,  because  running  water  is 
something  visible,  and  no  one  can  interrupt  it  without  knowing 
whether  he  does  or  does  not  do  injury  to  those  who  are  above 
or  below  him.  But  I  fail  to  see  how  ignorance  or  knowledge 
on  the  part  of  a  defendant  can  affect  the  right  of  the  plaintiff 
in  a  civil  action  to  enforce  his  legal  right  except  on  the  footing 
that  the  existence  of  such  right  depends  on  the  consideration 
of  what  is  sequum  et  bonum  between  the  two  parties. 

In  the  present  case  there  is  a  spring  issuing  from  the  defend- 
ant's land.  It  is  fed  ex  hypothesi  by  a  subterranean  stream 
flowing  in  a  defined  channel  from  the  higher  ground.  This 
higher  ground  may  extend  to  a  large  number  of  acres  and  may 
belong  to  many  different  owners.  No  one  can  tell  where  or 
in  whose  land  this  hypothetical  stream  runs.  If  the  plaintiffs 
are  right,  no  proprietor  of  land  above  the  spring  can  sink  a  well 
or  make  excavations  on  his  own  ground  without  the  risk  of 
incurring  liability,  possibly  to  a  very  large  amount,  to  the 
plaintiffs  for  interfering  with  the  spring ;  and  this  is  a  much 
larger  HabiHty  than  that  unsuccessfully  sought  to  be  established 
in  Chasemore  Y.  Bichards  (2),  for  a  defined  underground  stream 
(1)  12  M.  &  W.  349.  (2)  7  H.  L.  C.  349. 
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FAKWELL  may  flow  for  miles,  whereas  the  gathering  ground  of  water 

penetrating  by  percolation  is  of  comparatively  small  extent.  I 

apply  Lord  Chelmsford's  question  in  Chasemore  v.  Bichards  (1)  : 

Are  the  most  distant  landowners,  as  well  as  the  adjacent  ones, 

V-        to  be  bound,  at  their  peril,  to  take  care  to  use  their  lands  so  a& 
Ferrand. 

  not  to  interrupt  the    passage  "  of  the  water  through  the  sou 

to  a  greater  extent  than  shall  be  necessary  for  their  own  actual 
wants  ?  "  And  Lord  "Wensley dale's  observation  in  the  same 
case  (2) :  "In  the  second  place,  as  the  great  interests  of  society 
require  that  the  cultivation  of  every  man's  land  should  be 
encouraged,  and  its  natural  advantages  made  fully  available, 
the  owner  must  be  permitted  to  dig  in  his  own  soil,  and,  in  so 
doing,  he  can  very  rarely  avoid  interfering  with  the  subterraneous 
waters  flowing  or  percolating  in  his  neighbour's  land."  For 
with  Coleridge  J.  (3),  I  do  not  see  how  the  ignorance  which 
the  landowner  has  of  the  course  of  the  springs  or  streams  below 
the  surface,  of  the  changes  they  undergo,  and  of  the  date  of 
their  commencement,  "  is  material  in  respect  of  a  right  which 
does  not  grow  out  of  the  assent  or  acquiescence  of  the  land- 
owner,  as  in  the  case  of  a  servitude,  but  out  of  the  nature  of 
the  thing  itself."  I  desire  respectfully  to  adopt  Palles  C.B.'s 
statement  in  Ewart  v.  Belfast  Poor  Law  Guardians  (4)  when 
he  says :  "If  the  view  which  has  been  contended  for  by  the 
plaintiff  in  this  case  is  correct,  we  would  have  the  startling 
doctrine,  that  an  action  at  law  would  lie  against  a  man, 
without  any  limit  to  the  damages  that  could  be  recovered,  for 
doing  an  act  which,  as  far  as  he  knows,  or  as  far  as  can  be 
known  by  reasonable  inquiry,  is  a  lawful  act,  and  the  unlawful- 
ness of  which  would  depend  upon  the  fact  that,  by  some 
newly  discovered  method  of  examination  being  resorted  to,  it 
was  ascertained  that  the  water  flowed  in  a  defined  channel — a 
fact  which  but  for  that  method  being  resorted  to  would  have 
remained  for  all  ages  unknown.  That  would  be  a  monstrous 
doctrine " ;  and  FitzGibbon  L. J.'s  statement  in  the  same 
case  (5) :  "  In  my  opinion  it  is  impossible  to  recognise  a  natural 

(1)  7  H.  L.  C.  375.  (3)  2  H.  &  N.  191. 

(2)  Ibid.  387.  (4)  9  L.  E.  Ir.  194. 

(5)  9  L.  K.  Ir.  205. 
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right  which  would  subject  the  lands  of  another  to  the  burden  farwell 
of  maintaining  an  unknown  flow  of  water  (whatever  be 

...  1902 

the  geological  character  of  its  channel),  without  introducing  v^v^ 
overy  difficulty  which  has  already  prevailed  to  prevent  the  cSTporation 
recognition  of  such  a  right  in  respect  of  *  percolating  '  water,  _ 

^  .7,  Eerrand. 

strictly  so  called.    It  appears  to  me  impossible  to  find  the  test   

of  the  existence  of  ...  .  natural  rights  ....  in  ex  post 
facto  geological  investigations ;  yet  it  is  by  some  such  means 
alone  that  any  difference  could  be  discovered  between  oozing 
or  percolating  water  and  water  running  through  or  collecting 
in  underground  fissures." 

There  is  nothing  inconsistent  with  this  view  in  cases  like  that 
of  the  river  Mole,  where  a  river  disappears  into  the  ground, 
and  what  is  apparently  the  same  river  reappears  on  lower 
ground.  In  such  cases  there  is  a  terminus  a  quo  and  a 
terminus  ad  quem,  and  the  owners  of  land  between  the  two 
and  their  riparian  neighbours  can  fairly  be  presumed  to  know 
of  the  existence  and  course  of  the  stream.  As  Pollock  C.B. 
says  in  Dickinson  v.  Grand  Junction  Canal  Co,  (1):  *'If 
the  course  of  a  subterranean  stream  were  well  known,  as  is 
the  case  with  many,  which  sink  underground,  pursue  for  a 
short  space  a  subterranean  course,  and  then  emerge  again,  it 
never  could  be  contended  that  the  owner  of  the  soil  under 
which  the  stream  flowed  could  not  maintain  an  action  for  the 
diversion  of  it,  if  it  took  place  under  such  circumstances  as 
would  have  enabled  him  to  recover  if  the  stream  had  been 
wholly  above  ground."  That  passage  was  cited  with  approval 
by  Lord  Chelmsford  in  Chasemore  v.  Bichards.  (2)  At  any  rate 
cases  of  that  class  rest  on  the  knowledge,  actual  or  presumed, 
of  the  existence  of  an  underground  stream. 

Finally,  regarding  the  case  as  one  to  be  decided  on  the 
general  consideration  of  sequum  et  bonum,  it  is  not  immaterial 
to  remember  that  three  eminent  judges  of  Appeal  in  Ireland 
have  decided  that  it  is  not  reasonable  or  right  that  the  lower 
owner  should  have  any  right  to  prevent  the  obstruction  of  a 
subterranean  stream  flowing  in  a  defined  but  unknown  course, 
and  that  such  view  also  accords  with  American  decisions. 
(1)  7  Ex.  300.  (2)  7  H.  L.  C.  374. 

Vol.  II.  1902.  3  ^  1  ' 


666 


CHANCEEY  DIVISION. 


[1902] 


FARWELL  "  The  defined  watercourses  spoken  of  in  Wheatleij  v.  Baugh  (1), 
which  a  man  may  not  divert  to  the  hurt  of  an  inferior  pro- 
prietor,  are  not  the  hidden  streams  of  which  the  owner  of  the 
Bradford   goil  throusfh  which  thev  pass  can  have  no  knowledge  until  they 
V.        have  been  discovered  by  excavations  made  in  the  exercise  of 
1^ ERRAND,   j^.^  rights  of  property":  Angell  on  Watercourses,  6th  ed.  p.  160. 

I  am  at  any  rate  confirmed  in  my  view  of  what  is  sequum  et 
bonum  by  finding  that  I  share  it  with  such  eminent  persons, 
although  their  opinions  are  not  authorities  behind  which  I  can 
take  shelter.  There  will  be  a  declaration  that  there  is  no 
right  in  underground  water  where  the  course  of  its  channel 
is  unknown ;  and  the  plaintiffs  will  pay  the  costs  of  this 
application. 

Sohcitors  for  defendants  :  Johnson,  Weather  all  d  Sturty  for 
Wade,  Bilbroughy  Booth  d  Co.,  Bradford. 

Solicitors  for  plaintiffs  :  Nussey  d  Fellowes,  for  Vinty  ParJcin- 
son,  Hill  d  Killich,  Bradford. 

(1)  25  Penn.  St.  528. 

J.  R.  B. 
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In  re  SMITH. 
SMITH  V.  LEWIS. 

[1902    S.  1401.] 

Trustees — Investment — Breach  of  Trust — Shares  in  Limited  Company — Becon- 
strudion  —  Exchange  of  Shares  in  Old  Company  for  Shares  in  New 
Company — Betainer  of  Shares — "  Present  Form  of  Investment^ 

The  testator  authorized  his  trustees  to  retain  any  part  of  his  estate  "  in 
its  present  form  of  investment."  At  the  time  of  his  death  he  held  750 
fully  paid  ordinary  shares  of  51.  each  in  a  limited  company  which  had  no 
preference  shares.  These  shares  were  of  great  value,  and  the  trustees 
retained  520  of  them.  The  company  was  subsequently  reconstructed; 
the  old  company  was  wound  up  voluntarily,  and  a  new  company  formed 
with  the  same  name.  All  the  assets  of  the  old  company  were  transferred 
to  the  new  company ;  the  new  company  carried  on  the  business  as  before, 
and  allotted  to  each  member  of  the  old  company,  in  exchange  for  every 
fully  paid  share  in  the  old  company,  one  ordinary  share  of  51.  and  one 
preference  share  of  51.  in  the  new  company  credited  as  fully  paid.  No 
alternative  terms  were  offered  by  which  shareholders  might  have  received 
payment  in  cash  instead  of  in  shares.  The  trustees  accepted  the  shares 
allotted  to  them  in  exchange  for  their  shares  in  the  old  company.  The 
preference  shares  in  the  new  company  were  at  the  date  of  the  hearing 
within  the  investment  clause  in  the  will.  The  question  was  whether  the 
trustees  had  power  to  retain  the  ordinary  shares  in  the  new  company : — 

Held,  that  the  ordinary  shares  in  the  new  company  were  within  the 
words  "in  its  present  form  of  investment,"  and  that  the  trustees  were 
justified  in  retaining  them. 

Adjourned  Summons. 

Joseph  Smith  by  his  will  gave  all  his  real  and  personal 
estate  to  trustees  upon  trust  to  sell,  call  in,  and  convert  the 
same,  and  after  payment  of  debts  and  legacies  to  invest  the 
residue  of  the  proceeds  in  some  of  the  investments  thereinafter 
authorized,  with  power  for  the  trustees  to  vary  such  investments. 
He  declared  that  his  "  trustees  may  postpone  the  sale  and  con- 
version of  my  real  and  personal  estate  or  any  part  thereof  for 
so  long  as  they  shall  think  fit,  and  retain  the  same  or  any  part 
thereof  in  its  present  form  of  investment."  By  the  investment 
clause  he  declared  that  all  moneys  liable  to  be  invested  under 
the  trusts  of  his  will  should  be  invested  upon  purchase  of 
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BUCKLEY  freehold  hereditaments  in  England  or  Wales,  or  upon  purchase 
of  stocks,  funds,  or  securities  therein  mentioned,  "  or  the 
debentures  or  preference  stock  or  shares  of  any  joint  stock 
company  at  the  time  of  investment  paying  a  dividend  on  the 
ordinary  stock  or  shares  of  such  railway,  joint  stock,  or  other 
company  as  aforesaid,"  or  upon  real  or  leasehold  securities. 

The  testator  died  on  April  21,  1895.  At  the  time  of  his 
death  he  held  750  fully  paid  ordinary  shares  of  5Z.  each  in  the 
Birmingham  Small  Arms  and  Metal  Company,  Limited.  The 
capital  of  this  company  consisted  of  60,000  shares  of  5Z.  each, 
and  it  had  no  preference  shares ;  it  was  very  successful,  and 
the  trustees  retained  520  of  the  testator's  shares.  On  Septem- 
ber 3  and  22,  1896,  the  company,  with  a  view  to  increasing  its 
capital,  passed  resolutions  for  a  reconstruction  under  a  scheme 
by  which  the  company  was  to  be  wound  up  voluntarily  and  the 
assets  transferred  to  a  new  company.  By  an  agreement  of 
October  6,  1896,  made  between  the  old  company  and  its  liqui- 
dator of  the  one  part,  and  the  Birmingham  Small  Arms  and 
Metal  Company,  Limited  (thereinafter  called  "  the  new  com- 
pany "),  of  the  other  part,  it  was  provided  that  the  old  company 
and  its  liquidator  should  transfer  all  its  assets  to  the  new 
company ;  the  old  company  was  to  pay  its  debts  up  to  July, 
1896,  and  after  that  date  the  new  company  was  to  perform  all 
the  obligations  and  fulfil  the  contracts  of  the  old  company,  and 
pay  the  costs  of  the  winding-up  and  of  forming  the  new  com- 
pany, and  allot  to  each  member  of  the  old  company,  or  to 
his  nominees,  in  respect  of  and  in  exchange  for  every  share  of 
5Z.  fully  paid  in  the  old  company  held  by  each  such  member 
respectively,  one  ordinary  share  of  hi.  in  the  new  company 
credited  as  fully  paid  up,  and  one  preference  share  of  5Z.  in 
the  new  company  credited  as  fully  paid  up."  No  alternative 
terms  were  offered  by  which  the  shareholders  might  receive 
payment  in  cash  instead  of  the  new  shares.  The  trustees  felt 
that  it  would  be  for  the  benefit  of  the  estate  that  they  should 
accept  the  shares  in  the  new  company,  and  did  not  dissent 
from  the  resolutions  under  s.  161  of  the  Companies  Act,  1862. 
520  ordinary  and  520  preference  shares  were  accordingly  allotted 
to  them  in  respect  of  the  testator's  shares  in  the  old  company 
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which  they  had  retained.  They  sold  twenty  of  the  preference  BUCKLEY 
shares  and  fifty  of  the  ordinary  shares,  and  kept  the  rest. 

The  capital  of  the  new  company  was  79,370  ordinary  shares 
of  U.  each,  and  40,630  preference  shares  of  5Z.  each.  In 
March,  1897,  the  new  company  began  to  pay  dividends  on  its 
ordinary  shares,  and  it  had  continued  to  do  so  since  that  date, 
and  in  October,  1897,  it  changed  its  name  to  that  of  "  The 
Birmingham  Small  Arms  Company,  Limited." 

It  Vv^as  admitted  that  the  trustees  acted  rightly  in  accepting 
the  shares,  which  were  very  valuable  ;  but  a  question  was 
raised  whether  they  were  empowered  by  the  will  to  retain 
them,  and  this  summons  was  taken  out  to  settle  that  point 
amongst  others. 


J.  E.  Harman,  for  the  surviving  trustee. 

M.  Bonier^  for  the  tenants  for  life.  It  is  not  suggested  that 
the  trustees  have  been  guilty  of  a  breach  of  trust  because  they 
did  not  proceed  under  s.  161  to  get  the  value  of  the  shares 
instead  of  accepting  the  new  shares.  The  question  is  whether 
the  surviving  trustee  is  entitled  to  retain  the  ordinary  shares 
in  the  new  company.  We  submit  that  they  are  substantially 
the  same  investment  as  that  held  by  the  testator.  At  the  end 
of  the  reconstruction  the  shares  were  the  same  and  the  business 
was  the  same.  There  is  no  question  about  the  preference 
shares,  for  in  1897,  as  soon  as  the  new  company  began  to  pay 
dividends  on  the  ordinary  stock,  the  preference  shares  became, 
under  the  investment  clause,  securities  which  the  trustee  was 
authorized  to  buy. 

It  is  said  that  hi  re  Morris  (1)  is  against  me,  but  the  facts  of 
that  case  were  quite  different  from  those  now  before  the 
Court.  The  old  company  had  been  an  unlimited  company, 
and  it  was  held  that  the  shares  in  that  company  as  well  as 
those  in  the  new  company  were  unauthorized  securities.  The 
reconstruction  was  under  the  Companies  Act,  1879,  and  the 
trustees  had  an  option  whether  they  would  take  cash  or 
shares. 

B .  J.  Parker,  for  the  infant  remaindermen.    I  do  not  dispute 
(1)  (1885)  52  L.  T.  462. 
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BUCKLEY  that  the  trustee  is  entitled  to  retain  the  preference  shares  ;  but 
I  contend  that  he  has  no  power  to  keep  the  ordinary  shares. 
The  trustees  acquired  the  shares  although  not  by  any  active 
step  of  their  own,  and  notwithstanding  that  they  were  bound 
Smith     to  behave  as  they  did. 

j^^^jg         [Buckley  J.    Did  not  the  testator  himself  acquire  these 

  shares,  in  the  sense  that  he  owned  the  shares  which  became 

these  shares?  If  the  testator's  shares  as  a  consequence  of 
alterations  resulting  from  something  inherent  in  their  constitu- 
tion were  converted  into  something  else,  can  the  trustees 
who  did  nothing  actively  be  said  to  have  acquired  the  altered 
thing  ?] 

It  is  a  question  of  construction.  If  they  had  had  an  option 
to  take  money,  it  might  still  have  been  best  for  the  estate  that 
they  should  take  shares.  That  does  not  affect  the  question 
whether  the  shares  ought  to  be  retained.  The  trustees  should 
have  sold  them  at  once,  because  on  the  true  construction  of 
the  will  they  had  no  power  to  retain  them.  The  shares  in  the 
new  company  are  in  themselves  different  from  those  in  the 
old  company.  They  are  in  a  different  position,  for  they  are 
subject  to  preference  shares  ;  and  they  are  shares  in  a  different 
company. 

[Buckley  [J.  The  old  company  might  have  issued  pre- 
ference shares,  and  under  the  Companies  (Memorandum  of 
Association)  Act,  1890,  might  have  enlarged  or  altered  its 
objects  :  would  not  the  testator's  money  invested  in  its  ordinary 
shares  still  have  been  in  that  case  in  the  same  "form  of 
investment "  ?] 

Yes ;  but  here  the  old  company  has  gone  altogether.  It  is  a 
question  in  each  case  whether  on  the  particular  facts  the 
company  remains  the  same.  The  power  to  retain  shares  does 
not  apply  to  the  new  shares.:  In  re  New.  (1)  If  a  change  takes 
place  in  the  members  constituting  a  partnership,  it  is  no 
longer  for  this  purpose  the  same  firm  :  Bi  re  Tucker.  (2)  In  In 
re  Morris  (3)  the  alteration  was  only  by  domestic  legislation ; 
but  even  so  it  was  held  that  the  shares  could  not  be  retained. 

(1)  [1901]  2  Ch.  531-.  (2)  [1894]  1  Ch.  724. 

(3)  52  L.  T.  462. 
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Buckley  J.  stated  the  facts,  and  continued  : — The  question  cuckley 
is  whether  the  plaintiff  as  surviving  trustee  is  justified  in  retain- 
ing unsold  the  preference  and  ordinary  shares  thus  allotted, 
on  the  ground  that  they  come  within  the  words  "  in  its  present  ^j"™' 
form  of  investment."    As  regards  the  preference  shares,  the  Smith 
investment  clause  in  the  will  includes  "preference  stock  or  lewis 

shares  of  any  joint  stock  company  at  the  time  of  investment   

paying  a  dividend  on  the  ordinary  stock  or  shares  of"  the 
company.  When  these  preference  shares  were  issued  in  1896, 
the  company  was  not  paying  dividends  on  its  ordinejy  shares  ; 
so  that  at  that  moment  the  preference  shares  were  not  autho- 
rized investments.  But  the  company  began  to  pay  dividends 
on  its  ordinary  shares  in  March,  1897  ;  therefore,  after  that 
time  they  became  authorized  investments,  and  have  so  con- 
tinued ever  since ;  so  that,  even  if  the  trustees  ought  to  have 
sold  them  in  1896,  they  would  have  been  entitled  to  buy  them 
in  1897.    That  point,  therefore,  comes  to  nothing. 

The  further  question  is  whether  the  ordinary  shares  ought 
to  be  retained.  They  are  not  within  any  clause  which  autho- 
rizes the  trustees  to  make  investments.  So  the  question  is 
whether  these  shares  come  within  the  words  which  authorize  a 
retainer  of  the  estate  or  any  part  thereof  "  in  its  present  form 
of  investment."  Of  course,  shares  in  the  new  company  are 
not  shares  in  the  old  company;  they  are  different  shares. 
But  that  is  not  really  an  answer.  I  ought  to  look  at  the 
substance  of  the  transaction.  Has  the  money  ever  been  shifted 
from  one  investment  to  another  ?  Suppose  that  the  company 
at  the  testator's  death  had  only  issued  ordinary  shares  and 
subsequently  (having  power  so  to  do)  issued  preference  shares, 
would  the  ordinary  shares  still  be  the  same  form  of  invest- 
ment ?  I  should  say  Yes.  The  company  had  power  to  create 
preference  shares  ;  the  ordinary  shares  were  always  subject  to 
that  power,  and  after  the  exercise  of  the  power  are  still  the 
same  shares  as  before  its  exercise. 

Suppose,  further,  that  after  the  testator's  death  the  company 
availed  itself  of  the  Companies  (Memorandum  of  Association) 
Act,  1890,  and  enlarged  its  objects,  would  the  investment  be 
the  same  ?   I  answer  Yes.    The  investment  was  one  which 
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BUCKLEY  contained  within  itself  the  possibihty  of  such  an  alteration. 

It  would  be  the  same  investment  with  an  alteration  of  the 
objects  of  the  company  in  which  the  invested  money  was 
employed.  The  present  case  is  not  in  its  facts,  but  is  in  it& 
principles  within  the  above  reasoning.  The  company  in  which 
the  investment  had  been  made  by  the  testator  was  one  which 
had  under  the  statutes  which  governed  it  the  pov/ers  fgiven  by 
s.  161  of  the  Companies  Act,  1862.  Since  the  testator's  death 
the  company  has  availed  itself  of  those  powers  and  has  sold  its- 
business  to  a  new  company.  It  has  effected  that  operation  in 
such  a  form  that  the  trustees  were  bound  either  to  take  the 
shares  or  to  dissent,  and  get  the  value  of  them  under  ss.  161 
and  162  of  the  Act  of  1862.  To  dissent  and  require  the  value  of 
the  shares  would  have  been  in  effect  to  sell  the  shares.  The 
new  shares  came  to  the  trustees  because  the  testator  held  the 
old  shares,  and  for  no  other  reason.  The  shares  in  the  new 
company  resulted  from  the  shares  in  the  old  company  without 
any  act  on  the  part  of  the  trustees,  simply  because  they  held 
the  testator's  shares.  To  get  anything  else  they  would  have  had 
actively  to  do  something,  namely,  dissent  within  s.  161.  The 
trustees,  therefore,  have  not  made  the  investment  in  the  new 
shares.  The  altered  thing  that  they  have  is  the  same  invest- 
ment in  an  altered  form  resulting  from  qualities  inherent  in 
the  investment  which  their  testator  had.  They  are  shares  in 
another  company,  it  is  true.  They  are  shares  over  which  there 
are  now  preference  shares ;  but  they  might  have  come  inta 
that  position  under  the  old  company.  The  only  real  difference 
is  that  the  corporation  is  a  different  corporation.  Does  that 
fact  take  these  shares  out  of  the  words  "  retain  in  its  present 
form  of  investment "  ?  I  think  every  case  of  this  sort  must 
be  looked  at  on  its  merits  in  order  to  see  whether  the  invest- 
ment is  the  same.  In  the  present  case  I  think  it  is.  The 
new  company  is  simply  a  reproduction,  a  transformation,  o£ 
the  old  company.  The  shares  in  question  are  very  valuable,, 
and  it  is  admitted  that  the  trustees  undoubtedly  did  right  in 
taking  them.  There  is  no  difference  in  the  form  of  business,, 
no  change  from  fully  paid  to  partly  paid  shares,  so  as  tO' 
cause  additional  liabiHty.    There  is  nothing  of  that  sort.    It  is. 
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merely  that  there  is  a  new  corporation  which  is  the  old  com-  Buckley 
pany  in  a  new  form,  and  the  trustees  got  the  shares  because, 

by  the  use  made  of  the  statute,  the  one  replaced  the  other.  «^v^' 

I  think  the  shares  are  within  the  words  of  the  will,  and  the  ^j^™' 

trustees  are  entitled  to  retain  them.  Smitu 


Solicitors  :  Sharpe,  Parker,  Pritchards,  Barham  &  Lawford, 
for  Benjamin  Shirley  Smithy  Birmingham, 

*     H.  C.  R. 


Lewis. 


In  re  LAWLEY. 
ZAISEE  V.  LAWLEY. 

[1901    L.  2654.] 

Fower  of  Appointment — General  Power  —  Exercise  hy  Will — Covenant  to 
exercise  Power  in  a  particular  way  as  Security  for  Loan — Liability  of 
appointed  Fund  to  Debts. 

The  donee  of  a  general  testamentary  power  of  appointment  over  a  fund 
borrowed  a  sum  of  money,  and  as  security  for  the  loan  covenanted  forthwith 
to  make  a  will  exercising  the  power  so  that  the  loan  should  be  a  first 
charge  upon  the  fund ;  and  he  made  a  will  accordingly,  and  died  : — 

Held,  that  the  fund  had  become  assets  for  the  payment  of  the  testator's 
debts,  and  that  the  lender  was  not  entitled  to  priority  over  the  general 
creditors  of  the  estate. 

The  Hon.  Francis  Charles  Lawley,  under  the  will  of  his 
mother  Lady  Wenlock,  had  a  general  power  to  appoint  by 
will  a  sum  of  10,000/.,  which  in  default  of  appointment  was  to 
go  as  part  of  her  residuary  estate.  On  April  7,  1892,  he 
executed  a  mortgage  in  favour  of  Mr.  G.  F.  Perkins  to  secure 
a  loan  of  lOOOZ.  with  interest  thereon  at  8  per  cent.  By  this 
mortgage  he  covenanted  that  he  would  immediately  after  the 
execution  thereof  sign  his  will,  which  was  already  prepared, 
bearing  even  date  therewith,  whereby,  in  exercise  of  his 
testamentary  power  of  appointment  under  the  will  of  his  late 
mother,  he  appointed  that  the  trustees  of  her  will  should  stand 
possessed  of  the  sum  of  10,000Z.  and  the  investments  repre- 
senting the  same,  upon  trust  to  pay  to  the  mortgagee  thereout, 
in  preference  and  priority  to  all  other  payments,  the  said  sum 
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of  lOOOZ.  and  all  interest  thereon,  and  that  he  would  not  revoke 
or  alter  his  will  without  the  consent  in  writing  of  the  mort- 
gagee. On  the  same  day  he  executed  his  will  containing  the 
above  provisions,  and  stating  that  it  was  his  wish  that  the  loan 
should  be  a  first  charge  on  the  10,000Z.,  and  he  died  on 
September  18,  1901,  without  having  altered  or  revoked  his  will 
save  by  certain  codicils  changing  the  names  of  his  executors. 
Mr.  Perkins  was  also  dead.  Shortly  after  Mr.  Lawley's  death 
the  trustees  of  Lady  Wenlock's  will  paid  into  court  to  the  credit 
of  this  action — which  was  a  creditor's  action  for  the  adminis- 
tration of  Mr.  Lawley's  estate — certain  bonds  of  the  nominal 
value  of  3200Z.,  representing  a  part  of  the  10,000Z.  over  which 
Mr.  Lawley  had  his  testamentary  power  of  appointment.  The 
whole  of  the  principal  sum  of  1000^.,  together  with  arrears  of 
interest,  was  still  due  under  the  mortgage  of  April  7,  1892. 
The  question  having  arisen  whether  the  estate  of  Mr.  Perkins 
was  by  virtue  of  this  mortgage  entitled  to  priority  over  the 
general  body  of  Mr.  Lawley's  creditors,  Mr.  Perkins'  executors 
took  out  a  summons  in  the  administration  action  against 
Mr.  Lawley's  executors,  asking  for  payment  out  of  the  fund  in 
court  of  the  sum  due  to  them  upon  their  security,  or,  in  the 
alternative,  that  they  might  be  admitted  as  creditors  of  the 
estate. 


BadcocJCf  E,G.y  and  E.  Ford,  for  the  applicants.  The  general 
creditors  of  the  testator  claim  this  fund  on  the  ground  that,  the 
testator  having  by  his  will  exercised  his  general  power  of 
appointment  over  it,  it  has  become  assets  for  the  payment 
of  his  debts.  There  are  two  answers  to  that  claim.  First, 
this  case  is  taken  out  of  the  general  rule  by  the  acts  of  the 
appointor:  In  re  Newnham's  Estate,  (1)  There  the  donee  of 
the  power  induced  the  trustees  of  the  fund  to  advance  to  her 
a  portion  of  the  corpus,  and  then  by  will  appointed  the  fund 
to  them  by  way  of  indemnity,  and  it  was  held  that,  as  the 
creditors  could  not  get  at  the  property  except  through  the  act 
of  appointment,  so  they  could  not  take  it  against  the  other  acts 
of  the  appointor.    Secondly,  the  rule  only  applies  where  the 

(1)  W.  N.  (1881)  69. 
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appointment  is  to  volunteers :  In  re  Boper  (1),  per  Kay  J.   JOYCE  j. 
Where,  as  here,  the  appointment  is  for  value,  there  is  on  1902 
principle  no  reason  why  a  general  testamentary  power  should  lawley, 
not  be  exercised  in  such  a  way  as  to  give  the  appointee  a 
preferential  right  over  the  creditors.  v. 

H.  Wace,  for  the  respondents.  It  is  an  established  rule  that,  ^tl!f ^* 
if  a  man  having  a  general  power  of  appointment  exercises  it  by 
will,  the  property  becomes  subject  to  the  payment  of  his  debts, 
and  the  appointee  is  a  trustee  for  the  creditors :  Farwell  on 
Powers,  2nd  ed.  pp.  254-5  ;  Jenney  v.  Andrews  (2) ;  Williams  v. 
Lomas  (3) ;  Fleming  v.  Buchanan  (4) ;  Li  re  Hodgson  (5) ;  and 
it  makes  no  difference  whether  the  appointment  is  to  a  creditor 
or  to  a  volunteer.  In  Li  re  Newjiham' s  Estate  (6)  the 
appointor  was  tenant  for  life  of  the  fund,  and  the  principle  of 
the  decision  was  that  the  appointor  or  her  estate  was  not  to 
receive  the  fund  twice  over.  If  the  donee  of  a  testamentary 
power  can  mortgage  the  funds  subject  to  the  power,  that  is  in 
effect  converting  the  power  into  a  power  to  appoint  by  deed. 

BadcocJc,  K.G.,  in  reply.  In  re  Newnliam's  Estate  (6)  cannot 
be  distinguished  upon  the  ground  suggested.  In  this  case, 
also,  the  appointor  has  had  the  benefit  of  the  lOOOZ.  Why, 
then,  should  his  creditors  have  it  over  again  ?  It  is  obvious 
that  he  never  intended  them  to  come  in.  The  creditors  cannot 
accept  the  appointment  so  far  as  it  makes  the  fund  assets,  and 
reject  it  so  far  as  it  gives  the  applicants  a  preference.  They 
cannot  approbate  and  reprobate. 

Cur.  adv.  vult. 


July  29.  Joyce  J.  (after  stating  the  facts).  The  question 
is  whether  the  applicants,  who  are  the  legal  personal  represen- 
tatives of  the  lender,  have,  as  against  the  appointed  fund,  any 
priority  over  other  creditors. 

In  Fleming  v.  Buchanan  (7)  the  law  is  thus  laid  down  by 
Knight  Bruce  L.J. :  "On  whatever  grounds  it  was  originally 


(1)  (1888)  39  Ch.  D.  482,  487. 

(2)  (1822)  6  Madd.  264;  23  E.  K. 
216. 

(3)  (1852)  16  Beav.  1. 


(4)  (1853)  3  D.  M.  &  G.  976. 

(5)  [1899]  1  Ch.  666. 

(6)  W.  K  (1881)  69. 

(7)  3  D.  M.  &  G.  980. 
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JOYCE  J.  sp  held,  it  is  and  has  for  a  long  time  been  the  settled  law  of  the 

1902  country,  that  if  a  man  having  a  power,  and  a  power  only,  over 

lAWLEY,  personal  estate  to  appoint  it  as  he  will,  exercises  the  power  by 

J'*^^-"  a  testamentary  appointment,  the  property  becomes  subject  in  a 

RAISER 

V.  certain  order  and  manner  to  the  payment  of  his  debts,  what- 
tZ^f^'  ever  may  be  the  intention  or  absence  of  intention  upon  his 
part."  The  order  there  mentioned  is  the  order  in  which  assets 
generally  are  applied  in  payment  of  debts  according  to  the  table 
set  out  in  Jarman  on  Wills,  5th  ed.  vol.  ii.  p.  1430.  This 
statement  of  the  law  is  not  confined  to  the  case  of  a  power  to 
appoint  by  will,  but  extends  also  to  a  power  to  appoint  by 
deed  or  will  when  the  appointment  is  made  by  will. 

The  earliest  case  I  have  found  upon  this  subject  is  one  of 
Tho7npson  v.  Towne.  (1)  There  a  testator  at  the  time  of  his 
death  having  a  power  of  appointment  by  will  over  a  sum  of 
500Z.,  exercised  such  power  by  his  will  in  favour  of  legatees. 
The  Lord  Keeper  Somers  decreed  this  500Z.  to  be  assets  to  pay 
the  debt  of  the  plaintiff,  a  creditor ;  and  it  is  stated  in  the 
reports  that  on  appeal  to  the  House  of  Lords  this  decree  was 
affirmed,  but  upon  what  precise  grounds  does  not  appear. 

When  the  power  is  to  appoint  by  deed  or  will,  the  appointee 
under  an  appointment  by  deed  for  good  consideration  takes  in 
priority  to  creditors.  Thus,  for  example,  in  Lassells  v.  Lord 
Gornwallis  (2),  Lord  Cornwallis  in  the  settlement  on  his  mar- 
riage reserved  a  power  to  charge  an  estate  with  any  sum  not 
exceeding  3000Z.  for  such  purposes  as  he  should  think  fit. 
Upon  a  sale,  he  by  deed  appointed  this  3000Z.  to  the  purchaser 
as  a  collateral  security  for  the  enjoyment  of  his  purchase,  and, 
if  no  incumbrance  arose,  the  appointment  was  to  be  void.  No 
incumbrance  having  arisen,  by  his  will  he  bequeathed  the  3000L 
The  Lord  Keeper  Wright,  following  Thompson  v.  Towne  (1), 
decreed  the  3000Z.  to  be  assets  of  Lord  Cornwallis,  and,. 
subject  to  the  collateral  security ^  to  be  applicable  in  payment 
of  debts. 

In  Bauheny  v.  Coclihurn  (3)  Sir  William  Grant  speaks  of  the 
general  equity  of  creditors  to  have  what  is  appointed  to  a 

(1)  (1695)  Prec.  Ch.  52 ;  2  Eq.  C.  Ab.  466.         (2)  (170i)  2  Vera.  465. 
(3)  (1816)  1  Mer.  626,  639  j  15  K.  R.  174. 
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volunteer  considered  as  assets  if  wanted  for  the  payment  of 
debts.  So  also  in  Eioart  v.  Ewart  (1)  Lord  Hatherley,  when 
Vice-Chancellor,  states  the  result  of  the  authorities  to  be  as 
follows  :  "  Where  a  person  has  a  general  power  of  appoint- 
ment, the  subject  of  the  power  being  liable  to  his  debts,  and 
he  executes  the  power  in  favour  of  volunteers,  the  Court  draws 
out  from  the  volunteers  so  much  as  is  necessary  for  satisfying 
the  debts  "  ;  and  the  Vice-Chancellor  goes  on  to  discuss  the 
reasons  and  the  authorities  for  that  rule. 

It  is  contended  in  the  present  case  that  the  creditor  who  lent 
money  upon  the  faith  of  the  covenant  is  not  a  volunteer  as 
against  the  appointed  fund.  But,  although  in  the  case  of  a 
general  power  to  appoint  by  deed,  or  to  appoint  by  deed  or  will, 
a  contract  to  execute  the  power  is  aided  as  a  defective  execu- 
tion, this  is  not  so  when  the  only  power  to  appoint  is  by  will. 
The  granting  of  relief  against  the  defective  execution  of  a  power 
is  subject  to  the  general  rule  that  equity  will  not  assist  in 
defeating  the  intention  of  the  person  creating  the  power  that 
no  appointment  should  be  made  but  by  a  revocable  instru- 
ment:  Beid  V.  SJiergoId  (2)  and  Cooper  v.  Martin  (3),  per 
Eolfc  L.J. 

If  the  applicants  were  to  succeed  in  the  present  case,  the 
result  would  practically  be  that  a  donee  of  a  general  power  to 
appoint  by  will  could  always  make  an  effectual  appointment  by 
an  instrument  inter  vivos. 

The  Court  will  not  decree  specific  performance  of  a  covenant 
to  execute  a  power  where  it  is  only  a  power  to  appoint  by 
will.  Such  a  covenant  creates  no  specific  charge,  and  a  breach 
of  it  merely  affords  ground  for  a  claim  to  damages  :  In  re 
Parkin  (4),  an  authority  which  is,  I  think,  really  decisive  of 
the  present  case. 

Much  reliance  was  placed  by  the  applicants  upon  the  state- 
ment or  dictum  of  Kay  L.J.,  then  Kay  J.,  in  In  re  Boper  (5), 
where  it  is  said  :  There  is  no  doubt  that,  in  case  of  a  man 
who  has  a  general  power  of  appointment  and  exercises  it  by  will 


JOYCE  J. 
1902 

Lawley, 
In  re. 

Zaiser 

V. 

Lawley. 


(1)  (1853)  11  Hare,  276,  284. 

(2)  (1805)  10  Yes.  370,  380. 


(3)  (1867)  L.  R.  3  Ch.  47,  57- 

(4)  [1892]  3  Ch.  510. 


(5)  39  Ch.  D.  487. 
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JOYCE  J.  in  favour  of  volunteers,  the  property  so  appointed  will  be  con- 
1902      sidered  as  assets  for  the  payment  of  his  debts."  I  do  not  think, 
Lawley,    however,  that  it  was  intended  there  to  make  any  distinction — 
Jw  re.  ^-j^g  ^^gg  q£       appointment  by  will — between  an  appoint- 

V.  '  ment  to  volunteers  and  one  to  other  persons.  If  it  was,  I 
Lawley.  ^i^j^jj  statement  is  inaccurate  or  misleading.  The  truth 
is  that  every  one  taking  under  an  appointment  by  will,  though 
a  creditor,  is  merely  a  volunteer  as  between  himself  and  the 
creditors.  The  books,  no  doubt,  speak  of  a  legacy  for  good 
consideration,  e.g.,  a  legacy  to  a  widow  in  lieu  of  dower,  or  to 
a  creditor  in  satisfaction  of  his  debt,  and  when  the  other  credi- 
tors have  been  paid,  such  legatees,  as  between  themselves  and 
other  legatees,  may  be  entitled  to  priority.  Still,  they  are  only 
legatees,  and  in  respect  of  the  legacy  volunteers  as  between 
themselves  and  the  general  body  of  creditors. 

The  result,  if  I  am  right,  is  that  the  appHcants  have  no 
priority  as  against  the  appointed  fund  over  other  creditors,  and 
there  must  be  a  declaration  accordingly. 

Solicitors  :  Bey f us  <f  Bey f us  ;  Banger  field,  BlytJie  d  Hodgson. 
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In  re  BAEONESS  LLANOVEK'S  WILL. 
HEEBEET  FEESHFIELD. 

[1902   L.  837.] 

Settled  Land  Act — Tenant  for  Life — Trust  to  Iceep  up  H^ansion-Jiouse  and 

permit  A.  to  reside. 

A  testatrix  devised  certain  mansion-houses  to  trustees,  upon  trust  to 
keep  up  the  same,  and  the  gardens  and  grounds  thereof,  in  a  fit  state  for 
residence,  paying  the  wages  of  all  servants  and  persons  employed  by  them 
for  that  purpose,  and  to  permit  her  daughter  at  any  time  or  from  time  to 
time  during  her  life  to  reside  at  any  of  the  said  mansion-houses,  and  during 
such  residence  to  pay  her  an  annuity  of  80L  a  week  : — 

Eeldf  that  the  daughter  had  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts. 


SWINFEN 
EADY  J. 

1902 
Juhj  19. 


Lady  Llanovee,  the  testatrix  in  this  matter,  by  her  will 
dated  August  16,  1889,  devised  all  her  real  estate  to  trustees, 
"upon  trust"  (clause  3)  *'to  enter  into  possession  or  receipt 
of  the  rents  and  profits  of  or  to  manage  or  superintend  the 
management  of  the  same  respectively."  The  will  contained 
full  powers  for  the  trustees  to  manage  the  property,  and  let  or 
sell  or  exchange  all  or  any  part  thereof,  except  the  mansion- 
houses  hereinafter  mentioned,  and  directed  the  trustees  to  pay 
certain  annuities,  including  an  annuity  of  lOOOZ.  a  year  to  her 
daughter  Mrs.  Herbert,  and  an  additional  300^.  a  year  during 
the  joint  lives  of  herself  and  her  husband,  and  proceeded : 
(Clause  5)  "  I  direct  that,  subject  as  aforesaid,  my  trustees  or 
trustee  shall  apply  such  annual  sum  or  sums  of  money  as  shall 
be  necessary  for  keeping  up  the  two  mansion-houses,  grounds, 
and  gardens  at  Llanover,  and  also  the  residence  and  gardens 
called  Abercarn  Uchaf,  and  the  mansion  and  premises  in  Great 
Stanhope  Street  in  a  fit  state  for  residence,  in  accordance  with 
such  scale  and  rules  (if  any)  as  I  may  before  my  death  have 
expressed  orally  or  in  writing  (but  so  that  any  such  written 
rules  shall  prevail  over  any  oral  rules),  or  otherwise  in  accord- 
ance with  such  a  scale  and  rules  as  they  or  he  may  think  fit 
(including  in  such  keeping  up  the  wages  of  all  servants  and 
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SWINFEN  other  persons  employed  by  my  trustees  or  trustee  in  or  about 
such  mansion-houses,  residences,  grounds,  and  gardens,  which 


V. 

Feeshfield. 


!^  servants  and  other  persons  shall  be  Welsh  and  speak  the  Welsh 
Llanover's  language,  and  shall  not  be  of  the  Eoman  CathoHc  religion), 
Will,  and  my  trustees  or  trustee  shall  permit  my  daughter  Augusta 
Herbert  Charlotte  Ehzabeth  Herbert  (wife  of  John  Arthur  Herbert  of 
Llanarth,  Esquire)  at  any  time  and  from  time  to  time  during 
her  life  to  reside  at  the  said  mansion-house,  gardens,  and 
grounds  at  Llanover,  the  residence  and  gardens  called  Abercarn 
Uchaf ,  and  the  mansion  and  premises  in  Great  Stanhope  Street, 
and  during  any  and  every  such  residence  at  the  mansion-houses, 
gardens,  and  grounds  at  Llanover,  or  at  the  mansion-house 
in  Great  Stanhope  Street,  by  my  said  daughter,  under  such 
permission  as  aforesaid,  my  trustees  or  trustee  shall  out  of  the 
rents  and  profits  (subject  to  the  prior  payments  thereout  herein- 
before directed)  pay  to  my  said  daughter  an  allowance  of  80^. 
per  week  during  such  residence  if  the  surplus  rents  and  profits 
shall  be  sufficient  for  that  purpose,  and  if  not  then  an  allowance 
at  the  rate  of  so  much  per  week  as  my  trustees  or  trustee  may 
in  their  or  his  absolute  and  uncontrolled  discretion  think  that 
such  surplus  rents  and  profits  can  fairly  bear,  and  subject  as 
aforesaid  my  trustees  or  trustee  shall  during  the  life  of  my  said 
daughter,  but  not  for  a  period  of  more  than  twenty  years  after 
my  death,  apply  the  ultimate  surplus,  if  any,  of  the  said  rents 
and  profits  in  the  manner  by  the  tenth  paragraph  of  this  my 
will  directed  concerning  the  proceeds  of  my  residuary  property." 
The  proceeds  of  the  testatrix's  residuary  property  were  directed 
by  paragraph  10  to  be  applied  in  payment  off  of  incumbrances 
and  purchase  of  real  estate.  The  testatrix  gave  similar  rights 
of  residence  to  a  granddaughter,  grandson,  and  great-grand- 
daughter successively,  and  subject  thereto  devised  the  said 
freehold  hereditaments  to  the  daughters  of  her  great-grand- 
daughter by  a  Protestant  Trinitarian  husband  successively  in 
tail  male. 

By  a  third  codicil  dated  March  14,  1892,  the  testatrix  gave 
directions  for  keeping  up  her  mansion-house  and  grounds  at 
Coldbrook,  in  the  county  of  Monmouth,  similar  to  those  in  the 
will  relating  to  the  other  mansion-houses,  and  directed  her 
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trustees  to  permit  her  granddaughter  Miss  Herbert,  at  any  swinfen 
time,  or  from  time  to  time,  during  her  Hfe,  to  reside  therein.       eady  j. 


The  testatrix  died  on  January  17,  1896. 

The  trustees  had  kept  up  the  mansion-houses  as  directed  by 
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the  will,  and  Mrs.  Herbert,  who  had  become  a  widow,  had  Will, 
resided  continuously  in  one  or  other  of  them.  Herbert 

The  property  left  by  the  testatrix  was  very  large ;  the 
surplus  income  after  paying  all  annuities,  including  the  80^.  a 
week  to  Mrs.  Herbert,  was  about  12,000Z.  a  year.  There  were 
mortgages  on  the  estate  for  100,000Z.,  and  the  accumulations 
amounted  at  the  date  of  the  summons  to  over  80,000Z. 

This  summons  was  taken  out  by  Mrs.  Herbert  for  a  declara- 
tion that  she  was  entitled  to  exercise  with  respect  to  the 
mansion-houses  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts. 

Warmmgton,  K.C.,  and  H,  Fellows,  for  Mrs.  Herbert.  Mrs. 
Herbert  is  a  person  having  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Act.  The  direction  in  the  will  is 
imperative — My  trustees  shall  permit."  Mrs.  Herbert  has  a 
J  sole  and  exclusive  right  to  reside  in  and  enjoy  the  mansion- 
houses.  The  trustees  are  bound  to  keep  them  up,  but  they 
have  no  power  to  let  or  sell  them,  or  to  allow  any  one  else  to 
reside  in  them.  She  comes  exactly  within  the  definition  in 
s.  58,  sub-s.  1  (vi.) :  "A  tenant  for  his  own  or  any  other  life  .... 
whose  estate  ....  is  subject  to  a  trust  for  accumulation  of 
income."  The  case  is  covered  by  In  re  Eastman's  Settled 
Estates  (1),  which  was  adopted  and  followed  by  North  J.  in 
In  re  Game's  Settled  Estates.  (2)  The  last  case  is  important, 
because  North  J.  recognised  that  the  decision  would  enable 
the  tenant  for  life  to  sell  the  mansion-house  and  land  round  it, 
and  leave  the  rest  of  the  settled  estates  with  an  island  in  the 
middle  of  them  belonging  to  a  stranger,  thus  clearly  defeating 
the  intention  of  the  settlor,  and  yet  thought  himself  bound  by 
In  re  Eastman's  Settled  Estates.  (1) 

It  is  true  that  in  1896  North  J.  decided,  in  chambers,  that 
Miss  Herbert  had  not  the  powers  of  a  tenant  for  life  under  the 

(1)  W.  N.  (1898)  170  (15).  (2)  [1899]  1  Ch.  324. 
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devise  contained  in  the  third  codicil  to  this  will.  But  that 
was  before  either  of  the  cases  cited,  and  the  decision  cannot 
stand  with  those  cases. 

Haldane,  K.C.,  and  Howard  Wright,  for  the  trustees.  The 
case  falls  into  a  different  category  from  In  re  Game's  Settled 
Estates  (1)  and  In  re  Eastman's  Settled  Estates.  (2)  If 
clause  5  of  the  will  stood  alone  it  would  be  nearer  to  those 
cases ;  but  clause  3  distinctly  directs  the  trustees  to  take 
possession,  and  gives  them  powers  of  management.  Mrs. 
Herbert  has  no  exclusive  possession;  she  cannot  exclude  the 
trustees ;  she  is  not  beneficially  entitled  to  the  mansion-houses; 
she  has  only  a  licence  to  reside  there.  In  the  cases  cited  the 
trustees  had  no  powers  of  management.  The  definition  of 
tenant  for  life  in  the  Settled  Land  Act,  s.  2,  sub-s.  5,  is  the 
person  .  .  .  *.  beneficially  entitled  to  possession  of  settled  land  for 
his  life,"  and  the  persons  who  under  s.  58  have  the  powers  of  a 
tenant  for  life  are  all  persons  who  have  legal  interests.  That 
throws  a  light  on  what  is  meant  by  possession  in  the  first 
definition. 


SwiNFEN  Eady  J.  I  am  of  opinion  that  the  applicant  has 
the  powers  of  a  tenant  for  life,  within  the  meaning  of  the  settled 
Land  Act.  I  am  unable  to  distinguish  this  case  from  In  re  East- 
man's Settled  Estates  (2)  or  In  re  Game's  Settled  Estates  (1), 
which  have  been  cited.  True  it  is,  in  this  case  the  trustees 
have  the  obligation  imposed  upon  them  by  the  will  of  keeping 
up  the  mansion-house,  grounds,  and  premises  in  a  fit  state  for 
residence,  with  the  obligation  of  paying  the  wages  of  the 
servants  indoors  and  outdoors  employed  by  them  for  that 
purpose  ;  but  the  plaintiff  has  the  absolute  right  to  occupy  all 
or  any  of  the  premises  in  question.  The  words  are,  "the 
trustees  shall  permit  "  her.  So,  although  in  one  sense  she 
resides  there  by  their  permission,  it  is  a  permission  which  the 
will  compels  them  to  grant.  She  has  the  absolute  right  of 
living  there. 

Then  it  is  said  she  has  not  the  exclusive  possession.    I  am 
of  opinion  that  she  is  entitled  to  reside  there,  and  no  one  else 
(1)  [1899]  1  Ch.  324.  (2)  W.  N.  (1898)  170  (15). 
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is.    The  trustees  are  not  by  the  will  empowered  to  let  the  swinfen 
property.    The  trustees  do  not  claim,  apparently,  to  go  and 
reside  there  themselves  and  use  it  as  their  own  house,  and  the 
plaintiff  is  the  sole  person  who  is  entitled  to  reside  there,  and 
reside  there  in  the  way  usual  for  a  person  in  her  station  of  ^p^^- 
life — that  is,  with  personal  servants,  and  with  such  other  Herbert 
servants  as  the  trustees  may  consider  necessary  for  keeping 
the  premises  inside  and  outside  in  a  proper  state.. 

It  is  said  her  right  to  reside  does  not  amount  to  possession  ; 
but  s.  2,  sub-s.  5,  of  the  Settled  Land  Act  includes  the  case  of 
a  tenant  for  life  who  has  no  right  actually  to  enter  the  house 
at  all.  It  may  be  let,  and  the  tenant  for  life  may  be  only  in 
receipt  of  the  rents  and  profits;  still,  such  a  tenant  is  beneficially 
entitled  in  possession  within  the  meaning  of  the  Act. 

The  mere  fact  that  the  obligation  is  imposed  upon  the 
trustees  to  keep  up  the  house  and  the  grounds  and  to  pay  for 
the  necessary  service  does  not,  in  my  opinion,  serve  to  dis- 
tinguish this  case  from  the  two  to  which  reference  has  been 
made. 

It  may  be  that  the  decision  would  have  surprised  the  testa- 
trix, and  it  may  be,  as  Mr.  Haldane  has  put  it,  that  it  is  not 
in  accordance  with  her  intention  ;  but  the  Settled  Land  Act 
overrides  hei*  intention.  I  determine,  therefore,  that  the  lady 
has  the  powers  of  a  tenant  for  life  within  the  meaning  of  the 
Settled  Land  Acts. 

Solicitors  for  applicant :  Hunter  dc  Haynes. 
Solicitors  for  trustees  :  Freshfields. 

J.  K.  B. 
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In  re  McMUKDO. 
PENFIELD  V.  McMUEDO. 

[1899    M.  1718.] 

Practice — Administration — Insolvent  Estate — f:)eGured  Creditor —  Withdravml 
of  Proof — Certificate — Application  to  restore  Proof — Bankruptcy  Rules — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  Sched.  II. — Judicature  Act, 
1875  (38  &  39  Vict.  c.  77),  s.  10— Bules  of  Supreme  Court,  Order  lv., 
rr.  44,  57,  70,  71. 

E.  McMurdo  died  in  1889  insolvent,  and  an  order  was  made  for  the 
administration  of  his  estate.  A  creditor  for  47,000Z.  held  as  security 
(inter  alia)  shares  and  debentures  of  the  Delagoa  Bay  Railway.  The 
railway  was  seized  by  the  Portuguese  Government,  and  an  arbitration 
tribunal  was  appointed  in  1891.  Tlje  creditor  declined  to  prove  for  his 
debt,  and  stated  that  he  preferred  to  rely  on  his  securities.  In  1893  the 
chief  clerk  filed  his  certificate,  in  which  the  creditor's  claim  was  entered  as 
disallowed.  In  1900  the  award  was  made,  and  resulted  in  the  creditor 
only  receiving  1448?.  in  respect  of  his  shares  and  debentures.  In 
January,  1902,  he  took  out  a  summons  to  vary  the  certificate  by  allowing 
his  claim,  and  for  liberty  to  prove  for  his  debt :  — 

field,  by  Swinfen  Eady  J.,  that  the  Chancery  practice  still  applied  to 
the  administration  of  insolvent  estates,  although  by  s.  10  of  the  Judica- 
ture Act,  1875,  the  Bankruptcy  Rules  were  also  in  force ;  therefore  the 
creditor  could  not  come  in  and  prove  after  certificate,  unless  he  shewed 
special  circumstances  in  his  favour ;  and  that  he  had  not*  done  so  : 

Held,  by  the  Court  of  Appeal,  that  under  s.  10  of  the  Judicature  Act, 
1875,  the  Bankruptcy  Rules  applied  to  the  case,  and  that  under  them  the 
creditor  could  come  in  and  prove  at  any  time  if  there  were  assets 
imdistributed,  and  if  no  injustice  would  be  caused ;  that  he  could  do  the 
same  thing  in  an  administration  in  the  Chancery  Division ;  that,  inasmuch 
as  his  debt  had  not  been  adjudicated  upon,  the  disallowance  of  it  in  the 
certificate  was  not  a  fatal  objection ;  that  if  it  was  necessary  to  shew 
special  circumstances  he  had  done  so  ;  that  the  certificate  need  not  be 
varied ;  and  that  the  creditor  must  be  allowed  upon  terms  to  come  in 
and  prove. 

Semhle,  a  mortgagee  of  shares  is  not  bound  to  watch  the  market  so  as 
to  sell  them  at  the  highest  price ;  and  he  does  not  by  failing  to  sell  at 
the  most  favourable  opportunity  lose  his  right  to  prove  against  the  estate 
of  the  mortgagor. 

Decision  of  Swinfen  Eady  J.  reversed. 

Edward  McMurdo,  the  testator  in  this  action,  died  in  1889, 
and  on  July  25,  1889,  an  order  was  made  at  the  suit  of  a 
creditor  for  administration  of  his  estate.     The  estate  was 
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insolvent  and  the  liabilities  very  large.  The  usual  advertise- 
ments for  creditors  were  issued,  and  in  answer  thereto,  on 
March  29,  1890,  the  New  Oriental  Bank  Corporation,  Limited, 
sent  in  a  claim  for  31,575Z.  On  May  11,  1891,  the  creditor,  to 
whom  on  the  marriage  of  the  plaintiff  with  Mrs.  McMurdo, 
the  widow  and  executrix  of  the  testator,  the  conduct  of  the 
proceedings  had  been  given,  served  the  bank  with  a  notice  to 
come  in  and  prove  their  claim  on  May  29.  On  J^ne  28,  1892, 
the  bank  went  into  voluntary  Hqiiidation,  and  Mr.  T.  A.  Welton 
was  appointed  liquidator.  The  liquidator  obtained  several 
extensions  of  time  to  prove  his  claim,  but  on  October  20,  1892, 
his  solicitors  wrote  to  the  solicitors  of  the  creditor  having  the 
conduct  of  the  proceedings  as  follows  :  Neither  the  liquidator 
of  the  New  Oriental  Bank  nor  Messrs.  Bourke,  Sandys  &  Co. 
will  prove,  preferring  to  rely  upon  the  securities  they  hold, 
particularly  understanding,  as  they  do,  that  the  assets  available 
for  unsecured  creditors  do  not  practically  represent  any 
dividend." 

The  bank  held  as  security  for  their  debt  twelve  debentures 
of  the  aggregate  nominal  value  of  2000Z.,  and  6000  shares  of 
the  aggregate  nominal  value  of  60,000/.  of  the  Delagoa  Bay 
and  East  African  Kail  way  Company  which  belonged  to  the 
testator.  It  was  alleged  that  they  also  held  as  security  5000Z. 
in  shares  of  the  Home  and  Colonial  Assets  and  Debenture 
Corporation,  5000Z.  in  shares  of  the  Balkis  Consolidated 
Company,  and  5000Z.  in  shares  of  the  St.  Augustine,  Limited. 

The  railway  and  assets  of  the  Delagoa  Bay,  &c..  Kail  way 
Company  were  seized  by  the  Portuguese  Government,  and  an 
arbitration  tribunal  was  appointed  on  June  13,  1891. 

On  December  2,  1892,  the  liquidator,  by  his  solicitors, 
attended  in  chambers  and  formally  withdrew  his  claim  against 
the  testator's  estate.  And  on  December  15,  1893,  the  chief 
clerk  filed  a  certificate  of  debts,  in  which  the  liquidator's  claim 
was  entered  as  having  been  disallowed.  Notice  of  the  filing  of 
this  certificate  and  disallowance  of  the  claim  was  given  to  the 
liquidator ;  but  no  application  was  made  to  vary  the  certificate. 

The  award  in  the  Delagoa  Bay,  &c.,  arbitration  was  not 
made  until  1900.    It  was  very  much  less  favourable  to  the 
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company  than  had  been  generally  expected,  and  on  December  4, 
1900,  the  liquidator  received  under  the  award  1448Z.  6s.  Id., 
being  a  dividend  of  50  per  cent,  on  the  amount  due  upon  the 
debentures  held  as  security.  There  was  evidence  that  nothing 
more  would  be  received  either  on  the  debentures  or  the  shares. 

In  December,  1901,  the  liquidator  took  out  a  summons  for 
leave  to  prove  his  claim,  notwithstanding  the  expiration  of  the 
time  limited  for  making  claims.  This  summons  was  dismissed 
by  the  master  on  December  16,  1901,  on  the  ground  that  the 
summons  did  not  ask  to  vary  the  certificate.  The  order  for 
dismissal  was  drawn  up  and  was  not  appealed  from,  and  there 
was  no  application  for  leave  to  amend.  On  January  14, 
1902,  the  liquidator  took  out  a  summons  asking  that,  not- 
withstanding the  times  for  applying  to  vary  the  certificate  and 
making  claims  had  expired,  the  certificate  might  be  varied  by 
allowing  the  applicant's  claim,  and  that  he  might  be  at  liberty 
to  make  and  establish  his  claim.  The  sum  claimed  amounted 
to  47,198/.  with  interest. 

On  March  10, 1902,  Swinfen  Eady  J.  dismissed  the  summons 
in  chambers,  and  the  liquidator  moved  to  discharge  that  order. 

It  appeared  from  the  evidence  that  seme  of  the  other  shares 
held  by  the  bank,  as  well  as  the  Delagoa  Bay  shares  and  deben- 
tures, though  valueless  at  the  date  of  the  motion,  had  had  a 
value  since  the  date  of  the  commencement  of  the  action,  and 
that  within  the  same  time  the  Delagoa  Bay  Kailway  lOZ.  shares 
might  have  been  sold  at  8Z.  10s.  and  the  debentures  above  par. 

The  motion  was  heard  before  Swinfen  Eady  J.  on  April  26, 
1902. 

Muir  Mackenzie  and  B.  J".  Par  Jeer,  for  the  liquidator.  By 
virtue  of  s.  10  of  the  Judicature  Act,  1875,  this  case  must  be 
governed  by  the  rules  which  are  in  force  for  the  time  being 
under  the  law  of  bankruptcy."  Under  those  rules  a  creditor 
may  always  come  in  and  prove  at  any  time,  so  long  as  any 
part  of  the  estate  is  undistributed  and  he  does  not  disturb  any 
previous  dividends.  The  rules  as  to  secured  creditors — Bank- 
ruptcy Act,  1883,  Sched.  II.,  rr.  10-16 — permit  amendment  of 
a  valuation  of  a  creditor's  security  at  any  time.    They  do  not 
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expressly  mention  the  right  of  a  creditor,  who  simply  stands 
aside  and  elects  to  rely  on  his  security,  to  come  in  and  prove 
at  any  time  ;  but  the  Bankruptcy  Kules  of  1886  (rule  353)  pro- 
vide that  where  no  other  provision  is  made  by  the  Act  or  these 
rules,  the  present  law,  procedure,  and  practice  in  bankruptcy 
matters  shall  remain  in  force.  The  rule  in  bankruptcy  is  per- 
fectly clear ;  the  only  risk  which  a  creditor  ran  by  delaying  his 
proof  was  that  the  estate  might  all  be  distributed his  right  to 
come  in  and  prove  was  undoubted  :  In  re  Taylor  (1) ;  In  re 
Lee  (2) ;  In  re  Kit  Hill  Tunnel  (3)  ;  and  he  is  entitled  as  of 
right  to  revalue  his  security  at  any  time :  In  re  Morter.  (4) 

III  re  Hopkins  (5)  is  a  decision  that  the  rules  in  bankruptcy 
apply  to  a  case  like  this  ;  but  the  Kules  of  1869,  which  were 
then  in  force,  did  not  allow  amendment  of  valuation.  If  the 
Bankruptcy  Bules  apply,  the  existence  of  a  certificate  cannot 
make  any  difference  :  it  is  made  merely  for  the  convenience  of 
the  judge,  and  cannot  affect  a  matter  of  right.  If  the  estate 
were  administered  in  bankruptcy  under  s.  125  of  the  Act  of 
1883,  a  creditor  could  come  in  at  any  time,  and  the  rights  of 
creditors  of  the  same  insolvent  estate  cannot  be  different,  if  the 
action  is  transferred  to  bankruptcy  from  what  they  would  be 
if  it  was  retained  in  the  Chancery  Division. 

Even  if  the  bankruptcy  practice  does  not  apply,  the  practice 
in  Chancery  was  and  is  that  a  creditor  will  always  be  allowed 
to  come  in  as  long  as  any  assets  remain  undistributed,  unless 
there  are  special  circumstances  to  exclude  him :  Brown  v. 
Lake  (6) ;  In  re  Metcalfe.  (7)  He  is  not  bound  to  shew 
special  circumstances  in  favour  of  his  admission :  Gillespie 
V.  Alexander.  (8) 

Jenkins,  K.C.,  and  Wliinney,  for  the  testator's  executrix. 
The  rule  in  Chancery  is  not  that  a  creditor  can  come  in  at 
any  time  as  a  matter  of  course.  Order  LV.,  r.  44,  excludes  all 
creditors  who  do  not  come  in  to  prove  within  the  time  fixed 
by  advertisement;  and  Order  LV.,  r.  70,  makes  a  certificate 
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absolutely  binding ;  while  rule  71  prevents  hardship  by  giving 
the  Court  power,  if  special  circumstances  are  shewn,  to  vary 
the  certificate  at  any  time.  The  old  practice  was  the  same : 
Howell  V.  Kightley  (1) ;  David  v.  Frowd.  (2)  A  creditor  was 
allowed  to  come  in  under  special  circumstances,  if  no  injustice 
would  be  caused,  and  he  could  shew  he  was  not  guilty  of 
wilful  default.  In  Brown  v.  Lake  (3)  the  Vice- Chancellor  put 
his  decision  on  the  ground  that  the  creditor  had  done  nothing 
to  preclude  his  coming  in,  but  the  circumstances,  were  in  fact 
very  special :  the  creditor's  claim  was  on  a  bond  which  the 
testator  had  executed  as  surety,  and  the  bankruptcy  of  the 
principal,  which  apparently  gave  rise  to  the  creditor's  claim, 
took  place  long  after  the  decree.  In  this  case  the  applicant 
is  in  a  much  worse  position  than  if  he  had  merely  stood  aside. 
He  has  formally  withdrawn  and  consented  to  a  disallowance 
of  his  claim.  If  he  had  not  done  so  he  must  have  valued  his 
security,  and  we  could  have  had  it  realized.  It  would  be 
gross  injustice  to  let  him  come  in  now  and  be  put  in  a  better 
position  than  the  creditors  who  had  similar  securities  and 
valued  them. 

In  re  Metcalfe  (4)  shews  that  a  man's  conduct  maybe  ground 
for  refusing  to  allow  him  to  come  in.  Here  the  applicant  had 
no  excuse  whatever;  it  is  not  suggested  that  it  was  impossible 
to  value  his  security :  he  merely  did  not  think  it  expedient. 
Sect.  10  of  the  Judicature  Act,  1875,  has  really  nothing  to  do 
with  the  case.  It  specifies  four  cases  in  which  the  rules  in 
bankruptcy  are  to  apply ;  the  question  here  has  nothing  to  do 
with  any  of  them :  it  is  merely  a  question  whether  a  man  who 
deliberately  chooses  to  have  his  claim  disallowed  is,  years 
afterwards,  to  be  allowed  to  corne  in  and  set  up  his  claim  again. 

But  if  that  section  does  apply,  its  effect  is  not  to  supersede 
the  Chancery  practice  altogether,  but  to  engraft  certain  rules 
upon  it :  see  the  judgment  of  Vaughan  Williams  L.J.  in  Li 
re  Whitaker.  (5)    In  re  Hopkins  (6)  is  a  direct  authority  that 


(1)  (1856)  8  D.  M.  &  0.  325.  (3)  1  l)e  G.  &  Sm.  144. 

(2)  (1833)  1  My.  &  K.  200;  36        (4)  13  Ch.  D.  236. 

R.  R.  308.  (5)  [1901]  1  Ch.  9,  12. 

(6)  18  Ck  D.  370. 
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In  re. 

Fexfield 
c. 

3IC."\IUP.D0. 


it  does  not  affect  the  Chancery  Enles  as  to  the  effect  of  the  C.  A. 
certificate.  ^902 

The  Bankruptcy  Kules  themselves  preclude  the  bank  from  aic^Iurdo, 
now  coming  in.  Sched  II.,  r.  1,  provides  that  every  creditor 
shall  prove  his  debt  as  soon  as  may  be  after  the  making  of  a 
receiving  order  "  ;  and  rule  16  provides  that  "  if  a  secured  creditor 
does  not  comply  with  the  foregoing  rules  he  shall  be  excluded 
from  all  share  in  any  dividend."  The  bank  have  not  complied 
with  the  rules,  for  they  have  neither  valued,  realized,  nor 
abandoned  their  security.  Eule  13  as  to  amending  the  valua- 
tion does  not  apply  at  all,  for  omission  to  value  is  not  within 
the  rule. 

Upjohn,  K.G.y  and  Eastioick,  for  the  creditor  having  the 
conduct  of  the  action.  The  order  of  December  16,  1901,  which 
has  never  been  appealed  from,  is  a  complete  bar  to  the  present 
application. 

Muir  Mackenzie,  in  reply. 

Cur.  adv.  vult. 


April  29.  SwiNFEN  Eady  J.,  after  stating  the  facts,  pro- 
ceeded : — Now,  the  claim  is  put  by  counsel  for  the  applicant  on 
this  ground.  They  refer  to  s.  10  of  the  Judicature  Act,  1875, 
which  says  that  "  in  the  administration  by  the  Court  of  the 
assets  of  any  person  w^ho  may  die  after  the  commencement  of 
this  Act,  and  whose  estate  may  prove  to  be  insufficient  for  the 
payment  in  full  of  his  debts  and  liabilities,  .  .  .the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective  rights  of  secured 
and  unsecured  creditors,  and  as  to  debts  and  liabilities  provable, 
and  as  to  the  valuation  of  annuities  and  future  and  contingent 
liabilities  respectively,  as  may  be  in  force  for  the  time  being 
under  the  law  of  bankruptcy  with  respect  to  the  estates  of 
persons  adjudged  bankrupt."  The  contention  is  that  the  effect 
of  that  section  is  not  only  to  incorporate  the  bankruptcy 
practice  with  the  Chancery  practice,  but  in  substance  to  super- 
sede, the  Chancery  practice  in  the  case  of  insolvent  estates  by 
the  bankruptcy  practice.  It  is  contended  that  in  bankruptcy 
a  creditor  has  an  absolute  right  of  proof  at  any  time  not  dis- 
turbing any  dividend  actually  declared.    That  is  to  say,  that 
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c.  A.      SO  long  as  the  creditor  does  not  disturb  any  distribution  already 
1902      made,  and  so  long  as  there  are  assets,  he  is  entitled  to  come 
McMuRDo  prove  and  receive  a  dividend.    "With  regard  to  there 

In  re.      being  no  certificate  of  debts  in  bankruptcy,  the  contention  is 
Penfield   ^^^^        certificate  is  in  substance  immaterial,  and  that  even 
McMuBDo.  j£  ^j^g  certificate  had  to  be  varied  it  ought  to  be  varied  in  the 
swinfen  Eady  J.  present  case,  that  such  variation  was  mere  matter  of  form,  and 
that  the  creditor  had  an  absolute  right  to  come  in  and  prove. 

I  am  of  opinion  that  that  contention  is  not  well  founded, 
and  that  the  Chancery  practice  is  not  superseded  and  replaced 
by  the  practice  in  bankruptcy  in  the  administration  of  the 
estate  of  persons  who  have  died  insolvent.   [His  Lordship  read 
shortly  Order  LV.,  rr.  44,  56,  57,  70,  and  71,  and  proceeded : — J 
I  am  of  opinion  that  these  rules  extend  to  and  apply  to  the 
cases  of  an  insolvent  estate.    In  the  case  of  Li  re  Hop  Jems  (1) 
the  Court  of  Appeal  took  that  view.    In  that  case  a  creditor 
had  been  admitted  and  his  claim  certified  at  28?.    He  wished 
afterwards  to  increase  his  proof.    The  matter  came  before 
Fry  J.  in  the  first  instance,  and  after  considering  whether, 
having  regard  to  the  right  of  secured  and  unsecured  creditors 
in  bankruptcy,  the  creditor  was  entitled  to  do  that,  Fry  J. 
dealt  with  the  certificate,  and  he  said :  "It  appears  to  me, 
therefore,  that  by  taking  the  certificate  in  the  form  in  which 
they  have,  and  not  excepting  to  that  certificate,  and  not 
attempting  to  vary  it,  they  have   exercised  their  right  of 
election  to  treat  the  property  as  being  of  the  value  of  1800Z. 
That  being  so,  I  ought  not  to  release  them  from  their  election 
unless  under  circumstances  which  prove  to  me  that  there  has 
been  that  mistake  which  would  require  the  Court  to  relieve 
them.    I  think  that  the  Court  does  not  release  persons  who 
have  elected  under  such  circumstances,  except  upon  the  ground 
of  mistake."    Then  he  says:  "I  will  make  this  observation, 
that  if  the  plaintiffs  have  a  case  to  shew  that  they  elected 
under  undue  pressure  or  by  mistake,  I  do  not  preclude  them 
by  this  judgment  from  bringing  forward  that  case."  The 
applicants  did  take  out  a  summons  to  vary  the  chief  clerk's 
certificate,  on  the  ground  that  they  had  acted  under  pressure 
(1)  18  Ch.  D.  370,  375. 
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and  mistake.  That  summons  came  before  Fry  J.,  and  was  C.  A. 
dismissed.  1902 

Then  there  was  an  appeal  to  the  Court  of  Appeal  from  both  mcMurdo, 
orders.    After  referring  to  the  bankruptcy  practice,  Sir  George 

.  T     .   .         •        P  Penfield 

Jessel  states  the  effect  of  a  certificate  m  the  admmistration  oi  an  v, 
insolvent  estate  thus  (1) :  "  The  chief  clerk  makes  a  certificate 
of  debts,  and  at  that  time  it  generally  is  well  known  whether  swiufen  Eady  j. 
the  estate  is  solvent  or  not.  There  are  exceptional  cases,  but 
it  is  impossible  either  to  legislate  for  them  or  lay  down  rules  to 
govern  them.  The  chief  clerk  must  proceed  on  the  footing 
that  the  estate  is  solvent  or  that  it  is  insolvent,  for  in  one  case 
interest  is  allowed  on  debts  not  carrying  interest,  and  in  the 
other  it  is  not.  Until  the  certificate  of  debts  is  made  the 
creditor  has  a  locus  paenitentiae.  Up  to  that  time  he  may  alter 
his  proof,  but  after  certificate  he  is  bound,  and  every  one  else  is 
bound,  unless  there  are  special  grounds  for  setting  aside  the 
certificate."  Then  he  says :  "  The  judgment  of  Mr.  Justice 
Fry  unfortunately  suggested  to  the  plaintiff  that  there  might 
be  a  case  for  setting  aside  the  certificate,  for  which  I  cannot  see 
the  slightest  ground.  As  to  pressure,  there  was  no  pressure  by 
the  chief  clerk ;  he  only  called  upon  the  plaintiff  to  do  what  the 
law  required  him  to  do."  Baggallay  L.J.  takes  the  same  view. 
He  says  with  regard  to  the  proceedings  of  the  creditor  (2)  :  "  He 
let  the  proceedings  go  on  to  certificate,  and  by  the  certificate 
he  was  found  a  creditor  for  2Sl.,  the  difference  between  his  debt 
and  the  value  set  by  him  on  his  security,  and  by  that  he  is 
bound.  There  was,  in  my  opinion,  nothing  to  entitle  him  to 
relief  on  the  ground  of  pressure  or  mistake."  Now,  I  consider 
it  to  be  established  that  all  creditors  are  bound  by  the  certifi- 
cate, including  a  creditor  upon  an  insolvent  estate  who  has  put 
in  a  claim  and  has  consented  to  its  being  disallowed. 

The  question,  nevertheless,  arises  whether,  according  to  the 
Chancery  practice,  apart  from  the  rules  in  bankruptcy,  the 
claimant  ought,  notwithstanding  the  certificate,  to  be  let  in 
to  prove.  Counsel  for  the  applicant  pressed  me  that  the  rule 
was  that  a  creditor  was  entitled  to  come  in,  and  had  a  right 
to  come  in  always  unless  precluded  by  special  circumstances. 
(1)  18  Ch.  D.  378.  (2)  18  Ch.  D.  380. 
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O.A.  I  am  of  opinion  that  that  is  not  the  true  rule,  and  that  a 
1902       creditor  is  not  entitled  to  come  in  after  certificate  unless 

McMuRDo,        can  make  a  special  case — that  is  to  say,  unless  within  the 
In  re.      meaning  of  rule  71  the  special  circumstances  of  the  case 
V.        require  it;  in  other  words,  it  is  for  him  to  shew  that  under 

MgMuudo.  ^-^^  special  circumstances  of  the  case  he  is  entitled,  notwith- 
swinfenEady J.  g^auding  the  Certificate,  to  be  admitted  a  creditor;  he  is  not 
entitled  to  come  in,  unless  there  are  some  special  circumstances 
entithng  him.  In  David  v.  Frowd  (1)  the  Master  of  the  EoUs, 
Sir  John  Leach,  dealt  with  the  practice  of  the  Court  of 
Chancery.  He  said  :  "  Upon  the  application  of  any  person 
claiming  to  be  interested,  the  Court  refers  it  to  the  master  to 
inquire  who  are  creditors,  and  who  are  the  next  of  kin,  and 
for  that  purpose  to  cause  advertisements  to  be  published  in 
the  quarters  where  creditors  and  next  of  kin  are  most  likely 
to  be  found,  calling  upon  such  creditors  and  next  of  kin  to 
come  in  and  make  their  claims  before  the  master  within 
reasonable  time  stated ;  and  when  that  time  is  expired,  it  is 
considered  that  the  best  possible  means  having  been  taken  to 
ascertain  the  parties  really  entitled,  the  administrator  may 
reasonably  proceed  to  distribute  the  estate  amongst  those  who 
have,  before  the  master,  established  an  apparent  title.  Such 
proceedings  having  been  taken,  the  Court  will  protect  the 
administrator  against  any  further  claim.  But  it  is  obvious, 
that  the  notice  given  by  advertisements  may,  and  must,  in 
many  cases,  not  reach  the  parties  really  entitled.  They  may  be 
abroad,  and  in  a  different  part  of  the  kingdom  from  that  where 
the  advertisements  are  published,  or  from  a  multitude  of 
circumstances,  they  may  not  see  or  hear  of  the  advertisements, 
and  it  would  be  the  height  of  injustice  that  the  proceedings  of 
the  Court,  wisely  adopted  with  a  view  to  general  convenience, 
should  have  the  absolute  effect  of  conclusively  transferring  the 
property  of  the  true  owner  to  one  who  has  no  right  to  it.  It 
is  for  this  reason  that  if  a  party,  who  has  not  gone  in  before 
the  master  applies  to  the  Court  after  the  master  has  reported 
the  claimants  who  have  established  before  him  an  apparent 
title,  and  makes  out  that  he  has  not  been  guilty  of  wilful 
(1)  1  My.  &  K.  200,  208 ;  36  R.  R.  308. 
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default  in  not  claiming  before  the  master,  the  Court  will  refer  C.  A. 
it  to  the  master  to  inquire  into  his  claim,  and  if  it  be  satisfac-  1902 
torily  proved,  will,  in  the  administration  of  the  estate,  give  him  mcMurdo, 


[n  re. 

V 

before  the  master.    This  is  every  day's  practice  with  respect  to 


the  same  benefit  of  his  title,  as  if  he  had  originally  claimed 

Penfielu 


V. 

creditors."    So  that  he  limits  it  to  a  person  who  has  not  gone  ^^^^^^^ 
in  before  the  masters,  and  who  makes  out  that  he  has  not  been  ^^"^f^^^y  J« 
guilty  of  wilful  default. 

Several  cases  were  referred  to  in  which  under  special  cir- 
cumstances creditors  had  been  allowed  to  come  in.  In  Gillespie 
V.  Alexander  (1)  there  had  originally  been  an  admission  of 
assets,  and  the  creditor  was  let  in,  not  to  the  full  extent  that 
had  been  allowed  by  the  Master  of  the  Eolls,  but  he  was  let  in 
to  the  extent  of  a  part  of  his  debt,  and  proportionate  to  the 
part  of  the  estate  which  remained  in  court.  Lord  Eldon  says  : 
"  Although  the  language  of  the  decree,  where  an  account  of 
debts  is  directed,  is,  that  those,  who  do  not  come  in,  shall  be 
excluded  from  the  benefit  of  that  decree  ;  yet  the  course  is,  to 
permit  a  creditor,  he  paying  the  costs  of  the  proceedings,  to 
prove  his  debt,  as  long  as  there  happens  to  be  a  residuary  fund 
in  court  or  in  the  hands  of  the  executor,  and  to  pay  him  out 
of  that  residue.  If  a  creditor  does  not  come  in  till  after  the 
executor  has  paid  away  the  residue,  he  is  not  without  remedy, 
though  he  is  barred  the  benefit  of  that  decree.  If  he  has  a 
mind  to  sue  the  legatees  and  bring  back  the  fund,  he  may  do 
so ;  but  he  cannot  affect  the  legatees,  except  by  suit ;  and  he 
cannot  affect  the  executor  at  all."  In  that  particular  case 
some  legatees  had  been  paid  their  legacies,  but  with  regard  to 
others  by  reason  of  infancy  their  legacies  were  retained  in 
court  and  carried  over  to  a  separate  account,  and  the  creditor 
was  allowed  to  come  in  as  against  those  legatees  whose  legacies 
still  remained  in  court  for  the  rateable  proportion  of  the  debt 
that  ought  to  have  been  borne  by  such  legatees.  So  in  Brown 
V.  Lake  (2)  a  creditor  was  let  in  by  Knight  Bruce  V.-C,  but 
the  Vice-Chancellor  said  that  there  was  no  ground  whatever 
for  saying  that  the  creditor  had  precluded  himself ;  and  in  that 
case  the  bankruptcy  of  Quincy,  to  whom  the  creditor  had 
(1)  3  Ru9s.  130,  136 ;  27  R.  R.  35.  (2)  1  De  G.  &  Sm.  144. 
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Penfield 


C.  A.  looked  for  payment,  and  who  had  paid  the  interest,  secured 
1902  after  the  order  on  further  directions  so  that  those  were  special 
McMtjrdo,  circumstances  there.  And  so  in  hi  re  Metcalfe  (1)  the  claim 
was  admitted  under  special  circumstances  of  mistake.  The 
general  rule  with  regard  to  certificates  and  the  effect  of  a 
McMuBDo.  certificate  was  stated  by  Knight  Bruce  L.J.  in  Howell  v. 
swinfen  Eady  J.  xigUleij  (2)  I  At  the  cud  of  eight  days  the  certificate  was  in 
the  condition  of  a  report  confirmed  absolutely,  and  therefore 
could  not  be  discharged  or  varied  except  upon  special  grounds." 
I  determine  that  the  claimants,  if  they  are  to  be  entitled  to 
come  in  at  this  date,  must  shew  some  special  circumstances 
why  this  indulgence  should  be  accorded  to  them.  Now,  when 
the  facts  of  the  case  are  examined,*!  am  of  opinion,  not  only 
that  no  special  circumstances  are  made  out  for  admitting  the 
claim,  but  that  very  special  circumstances  are  made  out  for  not 
doing  so.  The  deceased,  Edward  McMurdo,  died  so  long  ago 
as  1889.  A  very  long  time  has  elapsed  since  the  judgment,  not 
from  undue  delay  in  the  proceedings,  but  because  they  have 
been  necessarily  retarded  by  reason  of  the  Delagoa  Bay  Arbitra- 
tion. But  the  result  has  been  to  delay  for  a  very  long  period 
the  distribution  of  the  small  assets  among  a  very  large  body 
of  creditors.  The  funds  in  court  are  38,000Z.,  but  are  subject 
to  heavy  costs.  There  are  160  admitted  claims  amounting  to 
256,000Z.  and  eighty-four  claims  have  been  disallowed.  If  this 
application  were  allowed  the  claim  would  have  to  go  back  to 
the  master  to  be  investigated,  and  this  would  cause  consider- 
able delay,  for  it  is  plain  that  the  bank  held  other  securities 
for  their  debt,  which  the  liquidator,  no  doubt  by  mistake,  has 
omitted  to  mention.  If  this  claim  is  to  be  admitted  upon  the 
ground  that  the  result  of  the  Delagoa  Bay  Arbitration  is  not 
so  favourable  to  the  holders  of  Delagoa  Bay  securities  as  was 
anticipated,  other  claims  must  be  dealt  with  on  the  same 
footing.  And,  moreover,  the  claimants  have  obtained  a  con- 
siderable advantage  over  other  creditors  who  elected  to  prove, 
because  they  have  not  had  to  value  their  securities ;  if  they 
had  turned  out  more  valuable,  they  would  have  obtained  the 
benefit. 

(1)  13  Ch.  D.  236.  (2)  8  D.  M.  &  G.  325,  326. 
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Having  regard  to  the  facts  that  no  case  of  mistake  i»or 
surprise  is  made  out,  and  that  the  claimants,  who  knew  the 
facts,  dehberately  elected  to  withdraw  their  claim  and  con- 
sented to  its  being  disallowed,  and  to  the  other  special  matters 
to  which  I  have  referred,  I  am  of  opinion  that  it  would  be 
exceedingly  wrong  to  admit  the  claim  at  the  present  time. 
The  motion  must  be  dismissed  with  costs. 

J.  R.  B. 

The  liquidator  appealed,  and  asked  that  the  order  of  April  29, 
1902,  might  be  reversed,  and  in  lieu  thereof  that  the  order 
daced  March  10,  1902,  and  made  at  chambers,  whereby  his 
summons  of  January  14, 1902,  was  dismissed,  might  be  ordered 
to  be  discharged,  and  that  an  order  might  be  made  in 
accordance  with  that  summons. 

The  appeal  was  heard  on  May  27,  28,  1902.  C.  A. 

Muir  Mackenzie,  and  B.  J,  Parker,  for  the  liquidator,  after 
urging  the  same  arguments  and  referring  to  the  same  cases  as 
in  the  Court  below,  continued  : — In  re  Hopkins  (1),  relied 
on  by  the  learned  judge  below,  is  not  really  in  point ;  for  it 
was  a  case  under  the  Bankruptcy  Act,  1869,  under  which  a 
valuation  of  his  security  by  a  creditor  bound  him  once  for 
all.  Then  the  learned  judge  says  that,  according  to  the 
practice  in  Chancery,  the  creditor  is  not  entitled  to  come 
in  after  certificate  unless  he  can  make  a  special  case,  and 
for  that  he  relies  upon  the  opinion  expressed  by  Sir  John 
Leach  M.K.  in  David  v.  Frowd  (2)  ;  but  the  meaning  of  that 
case  is  that  the  creditor,  in  order  to  be  allowed  to  come  in, 
must  shew  "  that  he  has  not  been  guilty  of  wilful  default "  in 
not  having  claimed  before  ;  it  does  not  mean  that  he  must 
shew  special  circumstances  in  his  favour.  A  creditor  can 
always  come  in,  "  on  terms,"  unless  by  his  conduct  he  is 
estopped:  Gillespie  v.  Alexander,  (3)  The  error  in  the  judg- 
ment of  the  learned  judge  below  is  that  it  ignores  the  old 
Chancery  rule  that  a  creditor  may,  so  long  as  there  are  assets 

(1)  18  Ch.  D.  370.  (2)  1  My.  &  K.  200,|208  ;  36  R.  R.  308. 

(3)  3  Russ.  130,  136;  27  R.  R.  35. 
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undistributed,  come  in  and  rank  against  those  assets,  and  that 
this  may  be  done  after  certificate,  and  even  after  further  con- 
sideration. Brown  v.  Lake  (1)  is  a  good  illustration  of  the 
terms  the  Court  imposes  so  as  to  do  what  is  equitable  between 
all  parties  where  a  creditor  comes  in  out  of  time.  There  will 
be  nothing  inequitable  here,  as  between  the  appellant  and  the 
other  creditors,  in  allowing  him  to  come  in ;  on  the  contrary, 
great  injustice  would  be  done  to  him  if  not  allowed  to  come  in. 
Under  the  Bankruptcy  Kules  he  could  come  in  at  any  time : 
why,  then,  should  the  master,  by  making  a  certificate  as  to 
debts,  whether  it  be  made  early  or  late,  alter  the  rights  of  the 
parties  ?  To  introduce  the  Chancery  practice  so  as  to  interfere 
with  the  rights  and  remedies  in  bankruptcy  would  be  to  do 
great  violence  to  s.  10  of  the  Judicature  Act,  1875,  and  cause 
great  injustice  to  the  parties. 

Upjohn,  K.C.,  and  Eastwick,  for  the  creditor  having  the 
conduct  of  the  proceedings.  We  submit  that  the  decision  of 
the  learned  judge  was  right.  Sect.  10  of  the  Judicature  Act, 
1875,  should  not  be  construed  as  imparting  bankruptcy  practice 
and  procedure  into  Chancery  administration  actions,  the 
practice  and  procedure  in  which  are  regulated  by  special  rules. 
The  question  is,  Has  the  appellant  brought  himself  within  the 
rule  as  to  opening  the  certificate  :  Order  LV.,  r.  71?  Kule  70 
says  that  the  certificate,  when  filed,  shall  be  binding  on  all 
the  parties,"  unless  discharged  or  varied  ;  and  then,  under 
rule  71,  the  judge  has  power  to  discharge  or  vary  it  "if  the 
special  circumstances  of  the  case  require  it."  So  that  the 
party  seeking  to  have  it  discharged  or  varied  must  shew 
"  special  circumstances."  There  is  no  case  where  the  doctrine 
of  Gillespie  v.  Alexandei-  (2)  has  been  applied  to  a  certificate 
made  on  the  footing  that  a  particular  claim,  the  subject  of  the 
certificate,  has  been  actually  disallowed. 

[Stirling  L.J.    In  re  Metcalfe  (3)  comes  very  near  it.] 
There  does  not  appear  to  have  been  any  certificate  in  that 
case  ;  and  there  were  very  special  circumstances  which  led  the 
Court  to  allow  the  creditor  to  come  in  after  time.    Here  the 


(1)  1  De  G.  &  Sm.  144.  (2)  3  Russ.  130,  136  ;  27  R.  R.  35. 

(3)  13  Ch.  D.  236. 
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creditor  never  attempted  to  prove  until  at  least  a  year  after 
the  Delagoa  Bay  award,  and  he  attended  before  the  master 
and  formally  withdrew  his  claim ;  so  that  he  cannot  now 
allege  "  special  circumstances  "  as  a  ground  for  reopening  it. 
Gillespie  v.  Alexander  (1)  shews  that  the  practice  of  the  Court 
in  administration  is  not  to  delay  the  distribution  of  the  assets 
among  the  persons  found  to  be  entitled. 

In  In  re  Hopkins  (2)  there  was  a  certificate  which  was  held 
to  be  binding  on  all  parties,  and  could  not  be  set  aside  except 
on  "  special  grounds." 

[Vaughan  Williams  L.J.  Clause  13  of  the  2nd  schedule 
to  the  Bankruptcy  Act,  1883,  says  that  a  creditor  who  has 
valued  his  security  may  amend  his  valuation  and  proof  "  at  any 
time,"  on  satisfying  the  Court  that  they  were  made  bona  fide 
on  a  mistaken  estimate,  or  that  the  security  has  diminished  or 
increased  in  value  since  its  previous  valuation.  Does  not  that 
apply  here  ?] 

No  ;  because  in  Chancery  there  is  a  certificate,  whereas  in 
bankruptcy  there  is  not. 

[They  also  contended  that  the  whole  question  had  been  dis- 
posed of  by  the  order  of  December  16,  1901,  and  that  it  was 
too  late  to  appeal  from  that  order.] 

Jenkins,  K.C.,  and  Whinney,  for  the  testator's  executrix. 
We  adopt  the  arguments  which  have  been  urged  on  behalf  of 
the  creditor  who  has  the  conduct  of  the  proceedings.  Even  if 
this  were  a  bankruptcy,  and  there  was  no  question  about  the 
certificate,  the  appellants  could  not  now  come  in  and  prove.  If 
a  secured  creditor  realizes  his  security  or  values  his  security  he 
can  prove  for  the  balance  of  the  debt ;  or  if  he  gives  up  his 
security  he  can  prove  for  the  whole,  and  a  proper  time  will  be 
allowed  for  so  doing.  But  if  he  chooses  to  rely  on  his  security 
as  distinguished  from  realizing  it,  he  cannot  afterwards  change 
his  mind  and  come  in  and  prove.  Under  rule  1  of  the  2nd 
schedule  to  the  Bankruptcy  Act,  1883,  "every  creditor  shall 
prove  his  debt  as  soon  as  may  be  "  ;  and  by  rule  16,  if  he  does 
not  comply  with  that  rule  he  is  excluded.  The  policy  of  the 
Act  is  not  to  deprive  a  secured  creditor  of  his  rights,  but  to 
(1)  3  Kuss.  130,  136 ;  27  R.  E.  35.  (2)  18  Ch.  D.  370. 
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make  him  act  in  such  a  way  as  to  treat  the  other  creditors 
fairly ;  and  if  he  elects  to  rely  on  his  security  he  is  bound  by 
that  election,  unless  he  shews  special  circumstances. 

[Stieling  L.J.  Sect.  61  of  the  Act  of  1883  is  inconsistent 
with  your  contention.] 

Failing  to  prove  as  soon  as  possible  creates  an  estoppeL 
Bankruptcy  and  Chancery  practice  are  the  same  on  this  point. 
According  to  Chancery  practice,  mere  delay  will  not  prejudice 
him  ;  but  other  things  will  prejudice  him.  He  can  only  prove 
if  he  is  not  in  default ;  after  the  certificate  he  must  make  a 
case  for  being  allowed  to  prove,  and  must  ask  for  leave  from 
the  Court :  In  re  Metcalfe  (1) ;  David  v.  Frowd.  (2)  It  would 
have  been  different  if  the  appellants  had  put  a  value  upon  their 
security,  so  that  we  could  have  taken  it  over.  There  has  been 
wilful  default,  which  should  be  fatal  to  this  appeal  both  in 
bankruptcy  and  Chancery.  If  the  appeal  is  allowed,  it  should 
be  on  strict  terms. 

No  reply  was  called  for. 

Vauqhan  Williams  L.J.,  referred  to  the  facts,  and  said 
that  in  order  to  get  over  the  objection  that  this  was  res 
judicata,  the  Court  would  extend  the  time  for  appealing  from 
the  order  of  December  16,  1901,  and  continued : — Having 
said  that,  I  will  now  proceed  to  deal  with  the  merits  of 
the  case.  It  really  is  not  denied  that  in  this  case  the  10th 
section  of  the  Act  of  1875  applies,  and  that  we  must  if  it 
makes  any  difference  deal  with  this  question  as  it  would  be 
dealt  with  upon  a  proof  being  tendered  in  bankruptcy.  I  say 
if  it  makes  any  difference,  because  I  am  not  at  all  sure  myself 
that  it  makes  any  difference  whatsoever.  I  will  first  deal  with 
the  matter  as  if  the  case  were  simply  a  case  of  a  proof  in  bank- 
ruptcy. What  were  the  circumstances  of  this  case?  The 
liquidator  of  the  Oriental  Bank  Corporation  was  a  secured 
creditor,  and  he  held  Delagoa  Bay  Eailway  bonds  and  some 
other  securities,  the  names  of  which  are  not  material  here. 
At  the  moment  of  the  commencement  of  this  administration 
it  was  very  uncertain  what  the  value  of  the  Delagoa  Bay 
Eailway  bonds  might  be.  The  question  had  been  referred 
(1)  13  Ch.  D.  236.  (2)  1  My.  &  K.  200 ;  36  E.  E.  308. 
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to  arbitration  as  to  what  sum  was  to  be  paid  by  tbe  Portu-  c.A. 
guese  Government  to  the  bondholders,  and  the  value  of  these  1902 
securities  necessarily  depended  upon  this — one  might  almost  mcMurdo, 
call  it — international  arbitration.  It  was  not  known  what  J^^^^'^- 
sum  might  be  awarded,  or  how  soon  it  might  be  awarded. 
In  fact,  the  arbitration  occupied  some  eight  years.  Under 
those  circumstances  it  was  not  really  for  the  interest  of  either  wimams^L.j 
the  creditors  of  the  estate,  or  anybody  else  who  was  interested 
in  the  estate  of  Colonel  McMurdo,  that  the  administration 
should  take  place  without  the  value  of  these  bonds  being 
ascertained.  Under  those  circumstances,  the  liquidator  having 
made  a  claim,  a  certificate  was  made  in  which,  to  put  it  shortly, 
this  claim  was  stated  to  be  disallowed.  At  that  moment  the 
liquidator  as  creditor  in  the  administration  really  was  not,  at 
all  events  according  to  the  bankruptcy  code,  in  a  position  to 
prove  at  all.  He  could  not  prove  without  realizing  or  valuing 
his  security,  and  he  had  not  done  either  one  or  the  other,  and 
therefore  the  claim  was  disallowed.  No  one  suggests  that 
this  disallowance  amounted  to  any  adjudication  upon  the 
merits  in  respect  of  the  right  to  prove.  It  was  merely  a 
declaration  that  rebus  sic  stantibus  there  was  no  right  of 
proof.  Under  those  circumstances  it  does  not  seem  to  me 
that  the  liquidator  allowed  an  unreasonable  time  to  elapse 
after  the  award  had  been  made  before  he  applied  for  leave. 

Now,  according  to  my  experience  of  bankruptcy  practice, 
there  never  has  been  any  doubt  as  to  the  right  of  a  creditor, 
whether  he  is  a  secured  creditor  or  whether  he  is  an  unsecured 
creditor,  to  come  in  and  prove  at  any  time  during  the  adminis- 
tration, provided  only  that  he  does  not  by  his  proof  interfere 
with  the  prior  distribution  of  the  estate  amongst  the  creditors, 
and  subject  always,  in  cases  in  which  he  has  to  come  in  and 
ask  for  leave  to  prove,  to  any  terms  which  the  Court  may 
think  it  just  to  impose  ;  and,  of  course,  in  every  case  in  which 
there  has  been  a  time  limited  for  coming  in  to  prove,  although 
the  lapse  of  that  time  without  proof  does  not  prevent  the 
creditor  from  proving  afterwards,  subject  to  the  conditions 
which  I  have  mentioned,  in  every  such  case  he  can  only  come 
in  and  prove  with  the  leave  of  the  Court.    If  that  is  so,  leave 
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must  be  granted  upon  such  terms  as  the  Court  may  think  just. 
That  undoubtedly  being  the  general  rule,  it  is  said  against 
it  that,  by  the  1st  rule  of  the  2nd  schedule  to  the  Bankruptcy 
Act  of  1883,  "  every  creditor  shall  prove  his  debt  as  soon  as 
may  be  after  the  making  of  a  receiving  order,"  and  it  is 
suggested  that  the  result  of  that  rule  is  that,  if  the  creditor 
does  not  come  in  as  soon  as  may  be  after  the  making  of  the 
receiving  order,  his  right  of  proof  is  gone.  Now,  in  answer  to 
that  there  is,  first,  the  section  which  Stirling  L.J.  called 
attention  to  in  the  course  of  the  argument — the  61st  section  of 
the  Act :  "  Any  creditor  who  has  not  proved  his  debt  before 
the  declaration  of  any  dividend  or  dividends  shall  be  entitled 
to  be  paid  out  of  any  money  for  the  time  being  in  the  hands  of 
the  trustee  any  dividend,"  &c.  And,  moreover,  if  you  take  the 
rules  with  regard  to  proof  in  the  2nd  schedule  as  a  whole,  to 
my  mind  it  is  perfectly  plain  that  the  1st  rule  of  the  2nd 
schedule  cannot  receive  such  a  construction  as  is  sought  to  be 
put  upon  it.  It  is  merely  a  directory  clause — a  clause  the  non- 
compliance with  which  does  not  in  any  [way  deprive  any 
creditor  of  a  right  or  limit  his  right. 

Another  point  that  was  made  affects  the  proof  whether  it  is 
looked  at  as  a  proof  in  bankruptcy  or  whether  it  is  looked  at 
as  a  proof  under  an  administration  in  Chancery.  It  was  said 
that,  although  it  might  be  that  there  was  a  general  rule  that 
a  creditor  might  come  in  and  prove  at  any  time,  provided  he 
did  not  disturb  prior  distributions,  and,  in  some  cases,  provided 
proper  terms  were  imposed,  yet  all  this  was  overriden  because 
the  creditor  might,  subsequently  to  the  commencement  of  the 
arbitration,  have  so  conducted  himself  as  to  estop  himself  from 
bringing  in  the  proof.  It  was  said  that  he  might  have  so 
acted  as  practically  to  have  irrevocably  agreed  that  he  never 
would  bring  in  a  proof.  I  am  not  prepared  to  say  that  that 
is  not  a  possible  state  of  things  ;  but  the  plain  answer  in  this 
case  is  that,  although  that  may  be  theoretically  possible,  there 
is  not  any  ground  whatsoever  for  saying  that  by  words  or  by 
conduct  the  liquidator  ever  did  agree,  or  did  lead  those  who 
were  interested  in  the  administration  to  suppose  that  he  agreed, 
that  he  would  never  carry  in  a  proof. 
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Then  it  is  suggested  further  that  these  securities,  while  they      C.  A. 
were  in  the  control  of  the  creditor,  might  have  been  dealt  with  1902 
by  him,  and  at  one  time  were  of  greater  realizable  value  than  mcMurdo, 
they  are  now.    I  say  nothing  about  the  fact.    I  daresay  that  *"^* 
is  the  truth ;  but  it  seems  to  me  that  it  is  impossible  to  say  -y. 
that,  because  the  securities  have  altered  in  value,  that  in  ^^Murdo. 
any  way  estops  the  creditor  from  carrying  in  a  proof  here,  wim^^  j. 
We  have  not  to  decide  at  the  present  moment,"  and  I  shall 
not  express  any  opinion  as  to  whether  it  is  possible,  when  the 
proof  is  carried  in,  that  in  some  way  or  other  this  altered  value 
may  not  have  to  be  taken  into  consideration;  but  for  the 
purpose  of  to-day  I  need  not  deal  with  that  question. 

I  have  now  said  all  I  have  to  say  about  the  proof,  looking  at 
it  as  a  proof  in  bankruptcy.  Now  let  us  look  at  it  as  a  proof 
in  an  administration,  and  I  shall  really  say  very  little  upon 
this  part  of  the  case  because  my  brethren  are  so  much  more 
competent  to  deal  with  it  than  I  am ;  but  I  wish  to  say  for 
myself  that,  having  regard  to  the  authorities  that  have  been 
cited  to  us  in  reference  to  the  practice  in  administrations,  it 
seems  to  me  that  there  is  not  the  slightest  ground  for  saying 
that  the  disallowance  in  a  certificate  like  this  of  the  claim  to 
prove — a  disallowance  which  it  is  not  suggested  was  based  in 
any  way  upon  an  adjudication  on  any  merits  of  any  sort  or 
kind — is  a  fact  which  interferes  with  the  right  to  carry  in  a 
proof  subsequently  in  the  administration.  It  is  quite  true 
that  the  effect  of  the  certificate  is  that  the  creditor,  not  having 
come  in  within  the  time  limited,  has  no  longer  any  right  to 
the  benefit  of  the  order  or  decree  without  some  subsequent 
order  by  the  Court,  some  supplementary  certificate,  and,  in 
effect,  what  is  being  asked  for  here  is  a  supplementary  certifi- 
cate. I  say  again  that,  upon  the  authorities  that  have  been 
cited  to  us,  including  the  authority  of  Lord  Eldon  in  Gillespie 
V.  Alexander  (1),  it  is  plain  that  the  right  to  apply  for  leave 
to  prove,  to  put  it  shortly,  out  of  time  is  a  right  which  has 
been  recognised  again  and  again  in  administrations.  Under 
those  circumstances,  I  really  do  not  think  that  it  makes  very 
much  difference  whether  one  looks  at  this  proof  as  if  it  were 
(1)  SKuss.  130;  27  R.  R.  35. 
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carried  in  in  bankruptcy  or  carried  in  in  the  administration  in 
Chancery.  In  either  case  it  seems  to  me  that,  by  the  machinery 
of  what  is  in  effect  a  supplementary  certificate,  upon  proper 
terms  the  Court  would  allow  the  creditor  to  come  in. 

As  to  the  other  points  that  were  raised  to  the  effect  that 
there  was  some  estoppel,  or  some  alteration  in  circumstances, 
which  should  prevent  the  creditor  from  proving  now,  the 
observations  that  I  have  made  upon  this  subject  with  regard 
to  the  proof  in  bankruptcy  apply  equally  to  the  proof  in  the 
administration.  It  seems  to  me  that  the  whole  argument  to 
the  contrary — the  argument,  I  mean,  which  sought  to  treat 
the  certificate  as  if  it  was  something  binding  which  prevented 
the  liquidator  from  proving  now — was  based  upon  a  misappre- 
hension of  what  the  certificate  was  intended  to  do.  It  should 
be  remembered,  to  my  mind,  that  prima  facie  the  object  of 
the  certificate  is  not  to  decide  a  question  as  to  the  rights  of  the 
creditors.  Prima  facie  the  object  of  the  certificate  is  to  protect 
those  who  have  to  administer  the  estate.  Of  course  there  may 
be  cases  in  which,  in  truth  and  in  fact,  merits  have  been 
adjudicated  upon  before  the  certificate  is  given,  and  in  that 
case  a  supplementary  certificate,  I  take  it,  would  certainly  be 
refused ;  but,  according  to  my  judgment,  the  view  which  seems 
to  have  been  taken  on  the  order  of  December  16,  1901,  that 
the  certificate  which  was  issued  early  in  these  proceedings 
raised  some  fatal  objection  to  the  proof  of  the  creditor,  an 
objection  which  could  not  be  removed  by  a  supplementary 
certificate,  has  no  justification  whatsoever  in  either  theory  or 
practice. 

Now,  there  is  only  one  other  matter  which  I  ought  to 
mention;  but  there,  again,  I  feel  that  the  matter  can  be  so 
much  better  dealt  with  by  my  brethren  than  by  me,  with  their 
greater  familiarity  with  the  Chancery  practice,  that  I  propose 
to  put  my  view  very  shortly.  It  was  said  that  rule  57  of 
Order  LV.  only  applied  to  cases  arising  before  the  actual 
certificate  had  been  given,  and  that  that  threw  one  upon 
rules  70  and  71 ;  that  the  moment  you  had  got  the  certificate 
it  was  binding  upon  all  parties,  and  could  only  be  got  rid  of  by 
the  exercise  of  the  powers  given  to  the  judge  under  rule  71 : 
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The  Judge  may,  if  the  special  circumstances  of  the  case 
require  it,  upon  an  application  by  motion  or  summons  for  the 
purpose,  direct  a  certificate  to  be  discharged  or  varied,"  &c. ; 
and  that  in  the  present  case  there  were  no  such  special  circum- 
stances. It  does  seem  to  me  that  one  need  not  really  take  any 
exception  to  the  argument  upon  this  point,  although  I  must 
not  be  taken  as  entirely  agreeing  with  it ;  but  I  think  one  need 
not  take  any  exception  to  it  on  the  circumstances  of  this  case ; 
for,  if  it  be  true  that  under  rule  71  there  must  be  special  circum- 
stances, and  that  this  certificate,  which  really  adjudicated  upon 
nothing  whatsoever,  is  binding  upon  the  creditor  just  as  if  it 
had  been  an  adjudication  in  substance,  if  all  that  is  true,  we 
have  special  circumstances  here,  and  we  have  a  state  of  things 
where,  by  the  lapse  of  time,  it  would  be  right  to  exercise  the 
powers  imder  rule  57,  and  give  special  leave  as  provided  by 
the  Act. 

Under  these  circumstances,  the  view  we  take  is  that  the 
leave  ought  now  to  be  given  as  asked  for  in  this  summons  of 
January  14,  it  being  taken  that  by  our  order  the  time  for 
appealing  against  the  order  of  December  16,  1901,  is  extended, 
and  that  this  summons  is  dealt  with  as  if  framed  upon  such  an 
extension  of  time  for  appeahng. 

The  proper  terms  will  be  dealt  with  after  my  brethren  have 
given  their  judgment. 
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EoMER  L.J.  I  also  think  that  on  terms  the  appellant  should 
be  allowed  to  come  in  and  prove.  I  will  first  consider  what 
took  place  in  the  early  days  of  the  proceedings  in  this  adminis- 
tration action.  The  appellant  intimated  his  intention  to  prove 
his  debt  for  its  full  amount.  He  was  then  required  by  the 
administrator  (the  creditor  having  the  conduct  of  the  proceed- 
ings) to  prove  his  debt.  He  then  had  to  consider  his  position, 
having  regard  to  the  fact  that  the  estate  was  insolvent  and 
that  he  held  securities.  Now,  what  ensued  appears  to  me  to 
be  in  substance  this.  The  appellant  found  what  was  obvious, 
that,  in  accordance  with  the  Bankruptcy  Kules  which  appHed 
to  this  case,  he  could  not  come  in  and  prove  without  valuing 
his  security ;  and  at  that  time  he  appears  to  me  to  have  come 
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to  the  conclusion  that  his  security  was  equal  to  or  greater  in 
value  than  the  amount  of  his  debt,  and  that  thereupon  he 
announced  his  intention  of  not  proving,  and  withdrawing  his 
claim  to  prove.  That  was  assented  to,  and  then  before  the 
master  his  claim  was,  as  it  is  said,  disallowed.  Thereupon, 
when  the  certificate  came  to  be  made  by  the  master,  he  entered 
in  the  certificate  this  claim  as  having  been  made  and  having 
been  disallowed.  We  now,  therefore,  know  what  the  meaning 
of  the  word  "  disallowed "  is  in  this  certificate.  It  means 
what  I  have  stated  and  no  more.  It  does  not  amount  to  an 
adjudication  on  the  question  of  debt  or  no  debt.  It  is  not  a 
matter  of  adjudication  in  the  true  sense.  This  is  not  a  case  of 
res  judicata  being  pleadable  as  against  the  appellant. 

Then,  if  he  is  not  prevented  from  asking  for  leave  to  prove 
on  that  ground,  I  next  will  consider  whether  his  then  deter- 
mination not  to  prove  because  of  what  he  then  considered  to 
be  the  value  of  his  security  ought  to  be  taken  as  against  him 
as  final  and  irrevocable,  so  that  when  he  subsequently  found 
that  his  security  did  not  reaHze  what  he  had  hoped  it  would, 
and  did  not  suf&ce  nearly  to  pay  his  debt,  he  should  be  held 
debarred  from  all  opportunity  under  that  change  of  circum- 
stances from  coming  in  and  proving  for  the  balance  of  his  debt, 
I  think  that  what  then  took  place  could  not  be  held  to  so 
prevent  him.  To  my  mind,  it  was  a  mere  case  of  a  secured 
creditor  resolving  not  to  prove  because  at  the  time  he  valued 
his  security  as  being  equal  to  or  greater  than  the  amount  of  his 
debt ;  and  no  doubt  at  that  time  he  probably  did  not  contem- 
plate that  there  would  be  any  necessity  at  any  time  thereafter 
for  his  having  to  come  in  and  prove  because  of  any  possible 
change  in  the  value  of  the  security  or  in  the  amount  it  would 
realize.  But  that  is  a  very  different  thing  from  saying  that  he 
must  be  thereby  taken  to  have  resolved  and  elected  never  to 
come  in  and  attempt  to  prove,  even  if  it  should  turn  out  that, 
contrary  to  his  anticipation,  the  property  realized  less  than  the 
amount  of  his  debt.  It  seems  to  me  that  we  cannot,  and 
ought  not,  to  draw  such  a  conclusion  from  his  acts  on  that 
occasion. 

That  being  so,  I  pause  to  consider  whether  upon  any  other 
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ground  he  ought  to  be  estopped  by  his  then  determination  of 
withdrawing  his  proof  from  coming  forward  now  under  existing 
circumstances  and  asking  to  be  allowed  to  prove.  I  think  not ; 
for  I  wish  to  point  out  that  this  was  not  a  case  of  a  bargain 
between  the  administrator  and  the  creditor.  It  was  not  as  if 
anything  in  the  nature  of  a  contract  had  been  made,  express  or 
implied,  whereby  the  creditor  withdrew  his  proof  on  the  terms 
of  retaining  his  security — nothing  of  the  sort.  He  simply  did 
not  prove  for  the  reason  I  have  stated,  and  for  no  other  reason, 
and  the  rights  of  the  parties  remained  wholly  unchanged  by 
what  he  then  did.  Had  the  value  of  the  assets  gone  up  even 
beyond  the  then  expectation  of  the  creditor,  the  administrator 
at  any  time  could  have  come  forward  and  called  on  him  to 
hand  over  all  the  securities  on  being  paid  the  amount  of  his 
debt. 

Now,  that  being  so,  I  will  treat  this  in  the  first  place  as  if  it 
had  been  a  case  of  bankruptcy  pure  and  simple.  To  my  mind, 
having  regard  to  the  2nd  schedule  to  the  Bankruptcy  Act  of 
1883,  the  Legislature  clearly  contemplated  the  right  of  a 
creditor,  on  any  alteration  during  the  bankruptcy  in  the  value 
of  his  security  by  realization  of  that  security  or  otherwise,  to 
be  allowed  to  readjust  his  claim — of  course,  not  by  so  doing 
thereby  creating  any  injustice  to  the  other  parties,  and  of 
course  not  interfering  with  anything  that  had  been  done  as  to 
dividend  or  otherwise  prior  to  the  change  of  proof.  And  it 
could  not  be  said  that  merely  because  the  creditor  had  origin- 
ally valued  his  security  as  being  greater  than  his  debt,  or  equal 
to  it,  he  was  thereby  for  ever  prevented  from  coming  in  and 
proving  when  it  turned  out,  by  realization  or  otherwise,  that 
his  security  was  insufficient  to  pay  his  debt.  Of  course  the 
Court  of  Bankruptcy  would  have  had  power  to  impose  terms, 
if  terms  had  been  necessary,  and,  in  such  a  case,  in  the  absence 
of  any  special  circumstances  which  would  render  it  unjust  to 
allow  the  creditor  to  come  in,  he  would  and  ought  to  have 
been  allowed  in  bankruptcy  to  come  in  ;  and  the  bankruptcy 
practice  would  clearly  have  allowed  him  to  do  so.  It  is  said 
that  rule  1  of  the  2nd  schedule  would  have  stopped  the 
creditor,  in  such  a  case,  from  coming  in  and  proving.  That 
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rule,  to  my  mind,  has  not  such  a  hard  and  fast  effect  as  the 
respondents  here  would  seek  to  attribute  to  it.  That  rule 
must  be  read  with  the  other  rules.  Eule  !« is  a  very  general 
rule.  It  applies  to  all  creditors,  and,  of  course,  was  not  dealing 
with  secured  creditors  more  than  it  was  with  any  other 
creditor,  and  no  one  could  reasonably  contend  that,  by  reason 
of  rule  1,  an  ordinary  creditor,  by  mere  delay  in  coming  in  and 
proving  his  debt,  would  thereby  altogether  lose  his  right  of 
coming  in  at  all  as  against  undistributed  assets  in  a]  case  where 
otherwise  no  injustice  would  be  done.  As  a  rule,  no  injustice 
is  done  when  a  creditor  comes  in,  for  the  Bankruptcy  Court 
can  always  impose  terms  which  will  prevent  any  unnecessary 
delay  in  the  administration  of  the  estate  in  bankruptcy  being 
caused  by  the  lateness  of  the  creditor  coming  in,  and,  as  a 
rule,  subject,  as  I  have  said,  to  care  being  taken  that  no  injus- 
tice is  done,  by  special  order  the  Court  of  Bankruptcy  will 
undoubtedly,  notwithstanding  rule  1,  allow  a  creditor,  not- 
withstanding his  delay,  to  come  in  and  prove  and  share  in 
undistributed  assets.  I  will  not  say  that  there  may  not  be 
special  circumstances  that  might  justify  the  Bankruptcy  Court 
in  refusing  to  admit  a  creditor  who  came  in  late ;  but  I  have 
stated  what  I  conceive  to  be  the  general  rule  and  practice  of 
the  Bankruptcy  Court. 

Now,  are  there  any  special  circumstances  in  this  immediate 
case  which  would  have  justified  the  Bankruptcy  Court — and,  as 
far  as  I  am  dealing  with  this  part  of  the  case,  the  same  meaning 
applies  to  the  application  though  it  is  made  in  Chancery — which 
would  render  it  proper  that  the  Court  should  say  to  the 
creditor,  "You  ought  not  to  come  in  and  prove  at  all"?  I 
think  not. 

In  the  first  place,  no  doubt,  there  has  been  considerable 
delay ;  but  this  is  a  very  peculiar  case.  The  principal  security 
consisted  of  debentures  and  shares  in  the  Delagoa  Bay  Eailway. 
That  railway,  as  we  know,  was  seized  by  the  Portuguese 
Government,  and  a  fund  was  found  by  the  Portuguese  Govern- 
ment; and  the  parties  entitled  to  share  in  it  had  to  be 
ascertained  by  arbitration.  What  the  secured  creditor,  the 
appellant  here,  did  was  this :  He  waited  the  result  of  the 
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arbitration ;  he  waited  to  see  what  sum  would  be  awarded  to 
him  in  respect  of  his  holdings  in  the  railway  under  the  award 
of  the  arbitrator.  Was  that  an  unreasonable  course  for  him  to 
take  ?  I  think  not.  Was  it  a  course  which  a  mortgagee, 
acting  reasonably  and  properly,  would  be  entitled  to  take  ?  I 
think  it  was. 

And  indeed,  curiously  enough,  in  this  very  case,  the  very 
same  course  has  been  adopted,  and  I  think  rightly  so,  by  the 
administrator  in  this  very  action,  acting,  of  course,  under  the 
direction  of  the  Court.  For  part  of  the  assets  of  the  testator 
in  this  case  were  holdings  in  this  very  railway,  and  we  have 
been  told,  and  I  have  no  doubt  accurately,  that  the  delay  that 
has  arisen  in  winding  up  this  estate  is  partly,  if  not  chiefly, 
due  to  the  fact  that  the  award  had  to  be  waited  for,  and  the 
funds  awarded  in  respect  of  the  testator's  holding  in  the  rail- 
way had  to  be  sent  over  here  before  the  estate  could  be  finally 
wound  up. 

Under  those  cirumstances,  can  it  be  said  that,  by  reason  of 
the  delay,  the  appellant  ought  not  to  be  allowed  to  come 
forward  now,  when  the  funds  in  court  have  not  been  dis- 
tributed, and  ask,  under  the  circumstances,  that  he,  as  a 
creditor  who  has  not  been  paid  by  his  security,  should  be 
allowed  to  share  as  against  the  undistributed  balance  ?  I 
think  not,  assuming  always  that  care  is  taken  by  terms  not  to 
allow  the  winding-up  of  this  estate  to  be  further  delayed  by 
reason  of  the  delay  in  the  appellant  making  his  present  appli- 
cation for  leave  to  prove.  If  the  appellant  is  allowed  to  come 
in  and  prove,  no  injustice  will  be  done.  There  has  been  no 
change  of  parties.  The  only  thing  that  can  be  said  which 
would  require  the  Court's  attention  in  dealing  with  the  matter 
specially  is  the  fear  that  the  delay  of  the  appellant  may  lead  to 
further  delay  in  the  administration  of  the  estate ;  and  that  can 
be  properly  guarded  against. 

Now,  there  was  one  other  point  taken  on  behalf  of  the 
respondents  which  must  be  alluded  to,  though  I  do  not  think 
it  amounted  to  the  essence  of  the  case. 

It  was  said  that  the  liquidator  had  other  securities  besides 
the  securities  of  the  Delagoa  Bay  Kailway  to  which  I  have 
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referred ;  and  it  is  said,  on  behalf  of  the  respondents,  that  one 
of  those  securities,  consisting  of  shares,  might  have  been  sold 
at  some  time  during  the  administration  for  some  substantiai 
sum.  That  is  the  only  case  made  in  respect  to  these  other 
securities.  The  appellant  has  not  thought  it  necessary  to 
deal  specifically  with  that  allegation  of  the  respondents.  No 
doubt,  of  course,  if  those  securities  have  realized  anything,  if 
they  are  not  now  valueless,  the  appellant,  on  being  allowed  to 
come  in  and  prove,  must  give  a  proper  account  of  them,  and 
either  value  them,  or,  if  they  are  valueless,  state  that  they  are 
valueless,  and  offer  to  give  them  up ;  but  the  mere  fact  that 
the  secured  creditor,  as  mortgagee,  might  possibly  have  sold 
some  shares  ought  not  to  be  in  itself  alone  fatal  to  him  on  this 
application.  A  mortgagee  holding  shares  is  not  bound,  as 
mortgagee,  to  be  looking  about  for  every  turn  of  the  market  to 
see  whether  he  can  sell,  nor  is  he  bound  to  sell  at  the  highest 
price  the  market  can  give.  I  can  see  no  sufficient  reason,  in 
many  a  case,  why  a  mortgagee  of  shares  should  not  be  acting 
prudently  and  rightly  in  not  attempting  to  sell  the  shares,  but 
in  trying  to  realize  moneys  in  respect  of  them  by  dividends  or 
otherwise ;  and  certainly  I  do  not  think  a  case  is  made  against 
a  mortgagee  fatal  to  him  in  a  case  like  the  present  by  merely 
stating  that  he  had  as  security  some  shares,  and  possibly 
might  have  sold  them  at  a  good  price  during  the  period  which 
elapsed  before  he  desired  to  prove. 

I  do  not  think,  therefore,  that  on  this  part  of  the  case  the 
respondents  have  made  a  sufficient  case  to  justify  us  in 
peremptorily  refusing  to  allow  the  appellant  to  come  in  and 
prove. 

That  deals  with  practically  the  whole  of  what  I  may  call  the 
special  circumstances  in  this  case,  which  are  said  to  render  it 
unjust  to  allow  the  appellant  to  come  in  and  prove  now ;  and  I 
have  pointed  out  why  I  think  there  are  no  such  circumstances 
as  would  enable  us  to  say,  on  the  merits,  that  he  ought  not 
to  prove. 

But  now  I  come  to  a  contention  which,  to  a  great  extent,  is  a 
technical  objection,  and  may  be  said  to  be  almost  the  principal 
objection  taken  on  behalf  of  the  respondents. 
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It  is  said  that  this  is  not  an  administration  in  bankruptcy, 
and  it  is  said  that  the  appHcants  here  are  in  a  very  much 
worse  position,  because  it  is  an  administration  in  the  Chancery 
Division,  and  a  certificate  has  been  made. 

To  my  mind,  that  is  not  in  any  way  fatal  to  the  appellant. 
Sect.  10  of  the  Judicature  Act,  1875,  undoubtedly  appHes  to 
this  case.  I  do  not  say  that  that  has  done  away  with  the 
Chancery  practice  in  an  administration  action,  or  that,  for  the 
purposes  of  the  present  case,  we  are  to  treat  the  bankruptcy 
practice  as  incorporated  with  or  overruling  the  Chancery 
practice.  Nothing  of  the  kind  ;  but  s.  10,  all  the  same,  applies, 
and,  so  far  as  it  is  consistent  with  the  Chancery  practice,  the 
Bankruptcy  Kules  apply,  and  ought  to  be  apphed ;  and,  if  this 
secured  creditor  in  bankruptcy  would  have  been  allowed  now 
to  come  in  and  prove,  to  my  mind  he  ought  to  be  allowed  to 
come  in  in  the  Chancery  administration,  the  estate  being 
insolvent,  unless  there  is  some  Chancery  practice  which 
prevents  it. 

Is  there  any  Chancery  practice  which  prevents  it?  Is  it 
prevented  by  the  certificate?  Not  so.  I  have  pointed  out,  so 
far  as  the  certificate  is  concerned,  what  its  effect  and  meaning 
is,  and  what  in  particular  the  word  "  disallow  "  means  in  this 
certificate ;  and  on  the  general  question  I  wish  to  point  out 
that,  according  to  Chancery  practice,  a  creditor,  after  a  certi- 
ficate has  been  made  as  to  debts,  and  notwithstanding  the 
certificate  is,  as  a  rule,  allowed  to  come  in  when  there  are 
assets  undistributed,  and  share  in  the  administration  of  those 
assets,  of  course,  in  each  case  on  such  terms  as  to  the  Court 
seems  just.  There  is  no  difficulty  in  the  present  case.  In  the 
first  place,  it  appears  to  me  that  the  certificate,  having  regard 
to  what  we  now  know  to  be  the  meaning  of  the  word  "  dis- 
allow," need  not  even  be  varied.  I  think  it  would  be  quite 
sufficient  to  say  that  the  creditor  should  be  allowed  to  come  in 
and  prove,  notwithstanding  the  certificate  ;  but,  even  if  it  had 
been  formally  necessary  here  to  vary  the  certificate,  I  should 
still  have  felt  no  difficulty,  for,  under  Order  LV.,  r.  71,  I 
certainly  am  of  opinion  that  there  would  have  been  special 
circumstances  which  would  have  justified  and  bound  the  Court, 
in  justice,  to  have  varied  this  certificate,  of  course  taking  care 
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always  to  cause  no  injustice  in  the  way  I  have  previously 
referred  to.    That  disposes  of  this  case. 

I  need  not  go  through  the  authorities.  The  only  one  I  need 
say  a  word  upon  is  In  re  Hopkins.  (1)  That  case,  to  my  mind, 
is  clearly  distinguishable,  and  does  not  apply  to  the  present 
case.  In  In  re  Hopkins  (1),  under  the  Bankruptcy  Act  and 
Eules  then  applying,  the  creditor  who,  in  that  case,  wished  to 
come  in  and  change  his  proof,  could  not  have  amended  his 
proof  in  bankruptcy,  and  would  not  have  been  allowed  to  do 
so ;  and  when  he  came  and  was  obliged  to  confess  that,  in 
bankruptcy,  he  could  not  have  been  allowed  to  change  his 
proof,  he  was  met  by  the  unanswerable  objection  in  Chancery, 
"  Where  are  your  special  circumstances  ?  There  is  no  special 
circumstance,  and  the  Bankruptcy  Eules  " — as  they  then  stood 
— "  are  against  you";  and,  accordingly,  it  was  held  that,  not 
being  allowed  to  change  his  proof  in  bankruptcy,  and  there 
being  no  special  circumstances  entitling  the  Court  to  allow  him 
to  vary  the  certificate,  he  could  not  alter  his  proof  in  Chancery. 
That  is  the  whole  case,  and  it  is  clearly  no  authority  on  the 
case  now  before  us. 

With  regard  to  the  application  made  to  the  master  by  the 
appellant,  that  occasioned  some  little  difficulty  in  my  mind  at 
first ;  but,  when  I  look  at  the  peculiar  circumstances  of  this 
case,  I  have  also  come  to  the  conclusion  that  what  then  took 
place  was  a  slip  in  practice,  and  that  under  the  circumstances 
it  ought  not  to  be  held  fatal  to  the  appellant.  I  think  that 
what  my  Lord  has  pointed  out  is  the  proper  course  to  be 
adopted,  namely,  to  extend  the  time  in  which  to  appeal  from 
the  decision  of  the  master  in  that  case ;  to  treat  the  present 
application  as  amended  in  that  respect,  and  thus  to  give  the 
Court  necessary  jurisdiction  to  make  the  proper  order  which  I 
think  ought  to  be  made  here. 

The  result  will  be  that  the  appellant  should  be  allowed,  not- 
withstanding the  certificate,  to  come  in  and  prove.  The 
terms  with  regard  to  detail  will  be  mentioned  in  a  moment. 


Stieling  L.J.  I  have  arrived  at  the  same  conclusion  as  my 
brethren,  and  after  what  they  have  said  there  is  very  little  for 
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me  to  add.  I  should  like,  however,  to  say  a  few  words  on  the 
point  which  was  mainly  urged  before  us  yesterday,  and  which, 
as  I  read  the  judgment,  was  adopted  by  the  learned  judge  as 
the  ground  of  his  decision  in  the  Court  below.  The  argument 
and  the  judgment,  as  I  conceive,  are  rested  upon  Order  lv., 
r.  70,  which  provides,  reading  it  'shortly,  that  every  certificate 
shall  be  transmitted  to  the  central  office  to  be  there  filed,  and 
shall  thenceforth  be  binding  on  all  the  parties  to  the  proceed- 
ings unless  discharged  or  varied  upon  application  by  summons. 
A  certificate  has  been  made  in  the  present  case  by  which  the 
claim  of  the  present  appellant  was  disallowed.  It  is  said  that 
that  certificate  is  binding;  and  that  is  quite  correct.  It  is 
binding ;  but  what  is  the  meaning  of  being  binding  ?  The  con- 
tention is  that  it  is  binding  in  this  sense,  that  the  creditor  is 
thereby  precluded  from  again  bringing  forward  the  claim, 
notwithstanding  any  change  in  the  circumstances  which  have 
occurred  since  that  certificate  was  made.  Now,  undoubtedly 
the  certificate  might  be  a  complete  bar  to  the  creditor.  If, 
for  example,  the  debt  had  been  contested,  and  it  had  been 
adjudicated  by  the  master  at  the  time  when  he  made  his 
certificate  either  that  the  debt  did  not  exist  or  that  it  had 
been  satisfied,  I  conceive  that  that  adjudication,  not  having 
been  set  aside  within  the  proper  time,  would  be  a  complete  bar 
to  the  claim  being  brought  forward.  But  it  seems  to  me  that 
we  are  entitled  to  go  behind  the  certificate  to  this  extent  that 
we  may  ascertain  the  circumstances  in  which  the  disallowance 
took  place. 

Now,  when  that  is  done,  it  is  clear  upon  the  evidence  that, 
the  claim  being  originally  made  in  answer  to  an  advertise- 
ment issued  under  the  direction  of  the  Court,  the  appellant, 
when  called  upon  to  prove  his  debt,  thought  fit  to  withdraw 
the  claim,  relying,  as  he  said,  upon  the  securities  he  held. 
There  was,  therefore — and  this  indeed  was  not  disputed  at  the 
bar — no  adjudication  whatever  upon  the  debt  itself.  Kes 
judicata  could  not  be  pleaded  by  any  party  to  the  proceedings. 
It  seems  to  me  that  all  that  was  meant  by  the  certificate  is 
this — that  the  claim  was  disallowed  because  in  the  circum- 
stances existing  at  the  date  of  the  certificate  the  claim  was 
inadmissible,  the  creditor  electing  to  rely  on  his  security.  If, 
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then,  the  circumstances  have  so  altered  that  the  creditor  may 
legally  bring  forward  the  claim  at  the  present  time,  it  appears 
to  me  that  the  certificate  ought  not  to  prevent  him  from  so 
doing ;  and,  in  my  judgment,  the  case  of  In  re  Metcalfe  (1)  is 
an  authority  for  that  proposition.  It  does  not  in  its  circum- 
stances govern  the  present  case,  but  it  is  an  authority  to  this 
effect — that,  notwithstanding  a  certificate  in  which  a  claim  is 
allowed  at  a  certain  amount,  a  further  claim  may  be  brought 
in  without  that  certificate  being  varied.  There  a  claim 
was  made  for  a  sum  of  525Z.,  being  principal  and  25Z. 

interest,  and  the  certificate  found  that  that  was  the  amount 
due  to  the  creditor.  The  creditor  afterwards  discovered  from 
documents  which  came  to  his  knowledge  that  the  amount  of 
interest  which  was  allowed  from  the  estate  of  the  deceased 
was  too  small,  and  he  applied  to  be  allowed  to  prove  for  the 
additional  interest  which  had  not  been  allowed,  and  the  Court 
of  Appeal  allowed  the  claim.  James  L.J.,  who  gave  the  judg- 
ment of  the  Court,  said  that  the  case  could  not  be  distinguished 
from  the  ordinary  case  of  a  creditor  coming  in  after  a  lapse 
of  time,  and  he  said  that  the  interest  in  question  had  never 
been  the  subject  of  decision ;  that  they  were  not  reviewing  any 
decision.  It  was  merely  a  question  of  carrying  in  a  claim 
for  an  amount  which  the  applicant  by  mistake  had  omitted 
previously  to  claim. 

It  appears  to  me  that  the  Court  of  Appeal  there  considered 
that  the  procedure  which  is  authorized  by  rule  67  of  Order  Lv. 
was  applicable,  and  that  upon  a  simple  application  by  summons 
without  any  variation  of  the  certificate  a  claim  might  be 
received  if  the  judge  was  satisfied  that  it  was  just,  but  upon 
such  terms  and  conditions  as  to  costs  and  otherwise  as  the 
judge  might  think  fit. 

Now,  the  question  whether  in  the  present  case  the  creditor 
ought  to  be  admitted  appears  to  me  to  depend  upon  the  rules 
which  prevail  in  bankruptcy  at  the  present  time,  which  are 
made  applicable  to  administration  actions  in  such  a  case  as 
this  by  s.  10  of  the  Judicature  Act  of  1875. 

"With  reference  to  that,  it  seems  to  me  that  the  creditor 
would  in  bankruptcy  be  entitled  to  come  in.    He  might  come 

(1)  13  Ch.  D.  236. 
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in  in  two  ways,  either  because  he  is  a  secured  creditor  who 
has  reahzed  his  security,  and,  therefore,  entitled  to  come  in 
under  rule  9  of  the  2nd  schedule  of  the  Act,  or  it  may  be  that  he 
ought  to  be  treated  as  a  creditor  who  has  valued  his  security  as 
equal  to  the  amount  of  his  debt,  and  in  that  case  the  pro- 
visions of  rule  13  of  the  same  schedule  would  be  applicable,  and 
would  enable  him  in  the  changed  circumstances  to  come  in 
and  prove  in  bankruptcy. 

It  appears  to  me  that  the  case  of  In  re  Hopkins  (1)  which 
was  referred  to  cannot  govern  the  present  case,  because  in 
that  case,  as  has  already  been  pointed  out,  the  rules  which 
were  in  force  in  bankruptcy  at  the  time  when  that  case  was 
decided  were  different  from  those  which  now  exist,  and 
precluded  the  creditor  from  bringing  in  any  such  claim  as  is 
now  brought  forward  here. 

I  agree  with  what  has  been  said  by  the  other  members  of 
the  Court  on  the  various  points  which  I  do  not  think  it 
necessary  for  me  to  enter  into  in  detail,  and  on  the  whole  I 
come  to  the  conclusion  that  this  appeal  should  be  allowed  on 
proper  terms. 
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The  following  were  the  terms  imposed  by  the  Court : — 
Leave  to  prove  notwithstanding  the  certificate. 

But  the  creditor  is  to  comply  with  such  orders  as  the  judge  may  think  fit 
with  regard  to  the  securities  (if  any)  held  by  him  other  than  the  debentures 
and  shares  in  the  Delagoa  Bay  Railway  Company,  and  the  creditor  is  also  to 
account  on  the  footing  of  mortgagee  in  possession  in  respect  of  his  dealings 
with  all  the  securities. 

And  this  order  is  not  to  delay  any  proceedings  in  the  action  so  far  as 
concerns  the  other  creditors.  But  the  applicant  is  to  be  at  liberty  in  case  of 
any  contemplated  distribution  of  assets  before  his  claim  is  ascertained  to 
apply  for  a  sum  being  set  apart  to  answer  his  claim  to  share  in  the 
distribution. 

Applicant  to  pay  costs  of  the  proceedings  by  him  other  than  the  costs  of 
appeal. 

No  costs  of  appeal. 

SoHcitors  :  Hollams,  Sons,  Coward  d  Haioksley  ;  Harford 
d  Taijlor  ;  Harston  dc  Bennett. 

(1)  18  Ch.  D.  370. 
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June  13, 14 

C.  A. 

July  14,  15 


Tramway — Substantial  Commencement  of  Works — Cesser  of  Powers — Evidence 
^'  ^'  —Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  s.  18. 

In  s.  18  of  the  Tramways  Act,  1870,  which  provides  that  the  powers 
of  promoters  under  a  provisional  order  shall  cease  "if  within  one  year 
from  the  date  of  the  order  the  works  are  not  substantially  commenced," 
the  term  "  works  "  means  physical  works  actually  executed. 

A  corporation,  who  had  obtained  a  provisional  order  for  the  construction 
of  electric  tramways,  had  done  no  work  within  the  year  on  the  tramway 
itself,  but  had  purchased  land  for  offices  and  a  generating  station,  and  had 
entered  into  binding  contracts  for  the  supply  of  electric  cars  and  for  the 
supply  and  installation  of  dynamos  and  electric  machinery : — 

Held,  by  the  Court  of  Appeal,  that  the  works  had  not  been  substantially 
commenced  within  the  meaning  of  the  section. 
Decision  of  Swinfen  Eady  J.  reversed. 

Sect.  18  also  provides  that  "  a  notice,  purporting  to  be  published  by  the 
Board  of  Trade,  in  the  Gazette  to  the  effect  ....  that  the  work  has  not 
been  substantially  commenced  ....  shall  be  conclusive  evidence  for  the 
purposes  of  this  section  of  such  ....  non-commencement." 

Held,  by  the  Court  of  Appeal,  that,  in  the  absence  of  such  a  notice, 
other  evidence  of  the  non-commencement  of  the  works  was  not  excluded. 

Decision  of  Kekewich  J.  in  In  re  Dudley  and  Kingswinford  Tramways 
Co.,  (1893)  63  L.  J.  (Ch.)  108 :  69  L.  T.  711,  disapproved. 

This  action  was  brought  by  the  Attorney-General,  at  the 
relation  of  the  Poole  and  District  Electric  Traction  Company, 
Limited,  and  by  the  company  as  co-plaintiffs,  against  the 
mayor  and  corporation  of  Bournemouth,  claiming  an  injunc- 
tion to  restrain  the  defendants  from  commencing  or  continuing 
to  construct  a  tramway,  authorized  by  a  provisional  order 
obtained  by  them,  on  the  ground  that  they  had  not  substan- 
tially commenced  any  part  of  the  works  or  tramways  authorized 
by  the  order  within  one  year  from  the  date  thereof,  as  required 
by  s.  18  of  the  Tramways  Act,  1870. 

The  plaintiff  company  were  the  owners  of  and  worked  certain 
light  railways  in  the  neighbourhood  of  Bournemouth.  By 
the  Christchurch  and  Bournemouth  Tramways  Act,  1900, 
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which  came  into  operation  on  August  6,  1900,  the  company  C.A. 
were  authorized  to  construct  tramways  from  a  point  within  the  1902 

borough  of  Bournemouth  to  the  town  of  Christchurch.    This  attorney- 

Act  contained  a  provision  that  Tramway  No.  2,  therein  described,  G^eneral 

situate  within  the  borough  of  Bournemouth,  should  not  be  com-  Bourne- 

.  MOUTH 

menced  until  after  August  1, 1902 ;  and  that  if  before  that  date  Corpokatiox. 
the  defendants  should  construct  and  complete  the  portion  of 
•the  tramways  authorized  by  the  Bournemouth-  Corporation 
Tramways  Order  hereinafter  mentioned,  which  were  on  the 
same  lines  as  Tramway  No.  2,  together  with  such  works  as 
should  be  necessary  to  enable  the  company  to  exercise  the 
running  powers  given  them  by  the  same  order,  the  powers 
given  to  the  company  to  construct  Tramway  No.  2  should 
cease  and  determine. 

By  the  Bournemouth  Corporation  Tramways  Order,  1900, 
confirmed  by  the  Tramways  Order  (No.  5)  Act,  1900,  which 
came  into  operation  on  the  same  day  as  the  company's  Act, 
the  defendant  corporation  were  authorized  to  construct,  among 
others,  a  tramway  upon  the  same  lines  as  the  company's 
Tramway  No.  2,  and  the  order  contained  provisions  giving  the 
company  running  powers  over  the  tramway  so  constructed. 

The  defendants'  order  incorporated  the  Tramways  Act,  1870, 
but  prescribed  no  time  within  which  the  work  should  be  sub- 
stantially ccvmmenced.  The  question  in  this  action,  therefore, 
depended  on  the  construction  of  s.  18  of  the  Tramways  Act, 
1870  (33  &  34  Vict.  c.  78),  which  requires  the  work  to  be  sub- 
stantially commenced  within  a  year.  (1)    No  order  prolonging 

(1)  Sect.  18 :  "  If  the  promoters,  suspended  without  a  reason  sufiScient 
empowered  by  any  provisional  order  in  the  opinion  of  the  Board  of  Trade  to 
under  this  Act  to  make  a  tramway,  warrant  such  suspension ;  the  powers 
do  not,  within  two  years  from  the  given  by  the  provisional  order  to  the 
date  of  the  same,  or  within  any  promoters  for  constructing  such  tram- 
shorter  period  prescribed  therein,  com-  way,  executing  such  works,  or  other- 
plete  the  tramway  and  open  it  for  wise  in  relation  thereto,  shall  cease  to 
public  traffic ;  or.  If  within  one  year  be  exercised,  except  as  to  so  much  of 
from  the  date  of  the  provisional  order,  the  same  as  is  then  completed,  unless 
or  within  such  shorter  time  as  is  pre-  the  time  be  prolonged  by  the  special 
scribed  in  the  same,  the  works  are  not  direction  of  the  Board  of  Trade,  and 
substantially  commenced;  or.  If  the  as  to  so  much  of  the  same  as  is  then 
works  having  been  commenced  are  completed  the  Board  of  Trade  may 
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C.  A.  the  time  for  the  commencement  of  the  works  had  been  made 

1902  by  the  Board  of  Trade. 

Attorney-  The  action  was  commenced  on  March  8,  1902. 

General  rpj^^  corporation  in  their  defence  alleged  that  they  had  sub- 

Bourne-    stantiallv  commenced  the  works,  and  they  delivered  particu- 
MOUTii  ... 
Corporation,  lars,  which  were  admitted  by  the  plaintiffs,  shewing  that  the 

following  things  had  been  done  before  August  6,  1901.  The 
corporation  had  adopted  a  scheme,  prepared  under  their  orders 
by  their  own  engineers,  for  the  construction  of  the  tramways, 
and  had  negotiated  for  and  completed  the  purchase  of  land  for 
the  erection  of  offices,  a  generating  station,  and  other  works. 
They  had  laid  plans  and  estimates  before  the  Board  of  Trade, 
and  had  applied  for  and  obtained  the  sanction  of  the  Board  of 
Trade  to  their  raising  a  loan  of  174,000Z.  for  the  purpose  of  con- 
structing the  tramways.  They  had  also  entered  into  binding 
contracts  with  the  British  Westinghouse  Company  for  the 
supply  of  electric  cars  at  a  price  of  28,020Z.,  and  with  the 
British  Thomson  Houston  Company  for  the  supply,  fixing,  and 
installation  of  dynamos  and  electric  machinery  for  working  the 
tramways.  These  contracts  provided  that  the  work  must  be 
commenced  immediately.  No  evidence  was  given  on  either 
side  except  the  particulars  and  the  contracts. 

The  action  came  on  for  hearing  before  Swinfen  Eady  J.  on 
June  13,  1902. 

Wannington^  K,C.,  and  B,  J.  Parker,  for  the  Attorney- 
General  and  the  co-plaintiffs.    The  only  question  is,  whether 


allow  the  said  powers  to  continue  and 
to  be  exercised  if  they  shall  think  fit, 
but  failing  such  permission  the  same 
shall  cease  to  be  exercised,  and  where 
such  permission  is  withheld  then  so 
much  of  the  said  tramway  as  is  then 
completed  shall  be  deemed  to  be  a 
tramway  to  which  all  the  provisions 
of  this  Act  relating  to  the  discontinu- 
ance of  tramways  after  proof  of  such 
discontinuance  shall  apply,  and  may 
be  dealt  with  accordingly. 

"A  notice  purporting  to  be  pub- 


lished by  the  Board  of  Trade  in  the 
London  or  Edinburgh  Qazette,  accord- 
ingly as  the  district  to  which  it  relates 
is  situate  in  England  or  Scotland,  t© 
the  effect  that  a  tramway  has  not 
been  completed  and  opened  for  public 
traffic,  or  that  the  works  have  not  bee© 
substantially  commenced,  or  that  they 
have  been  suspended  without  sufficient 
reason,  shall  be  conclusive  evidence 
for  the  purposes  of  this  section  of 
such  non-completion,  non-commence- 
ment, or  suspension." 
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the  corporation  had  within  one  year  from  the  date  of  their  pro-  c.  A. 
visional  order  substantially  commenced  their  works.    If  they  1902 

had  not,  their  powers  have  ceased  by  reason  of  s.  18  of  the  attorney- 

Tramways  Act,  1870.    There  is  no  definition  of  "  works  "  in  g^eneral 

the  Tramwavs  Act,  but  Sched.  B  to  that  Act  requires  plans  to  Bourne- 

^  MOUTH 

be  deposited  of  "proposed  works  "  ;  and  the  rules  under  the  Cohpoeation. 

Tramways  Act  require  plans  to  be  deposited  of  the  tramway 

only.   This  shews  the  meaning  of  works  in  s.  18.  -It  is  confined 

to  works  done  to,  or  integrally  part  of,  the  tramway  shewn  on 

the  deposited  plans.    It  is  only  these  works  which  interfere 

with  the  rights  of  the  public.    Sect.  18  is  borrowed  from  the 

Bailway  Acts,  and  it  is  inserted  in  pursuance  of  standing  orders 

and  for  the  protection  of  the  public,  or  third  persons  whose 

rights  are  interfered  with  by  the  construction  of  the  works. 

Ancillary  works  such  as  generating  stations  are  never  put  on 

the  deposited  plans,  and  they  can  be  constructed  at  any  time. 

In  Part  II.  of  the  Act,  which  relates  to  the  construction  of 
tramways,  the  words  "  the  works "  or  "  the  work "  occur 
frequently ;  but  the  context  shews  that  in  every  case  the  words 
refer  to  work  done  in  the  actual  construction  of  the  tramway, 
or  in  breaking  up  the  road  and  preparing  for  the  tramway. 
We  submit  that  the  term  "  the  works "  in  s.  18  is  to  be 
construed  in  the  same  way. 

Nothing  whatever  has  been  done  to  the  tramway  or  to  the 
roads  in  preparation  for  it.  Even  if  we  are  wrong  upon  the 
<jonstruction  of  the  phrase  **  the  works,"  the  words  "substan- 
tially commenced"  must  mean  the  commencement  of  some 
actual  physical  work.  They  cannot  mean  merely  contract  for 
work,  and  that  is  all  that  has  been  done  here. 

Vernon  Smithy  K.G.y  and  Charles  Churchy  for  the  defendants. 
The  only  admissible  evidence  that  there  is  no  substantial  com- 
mencement of  the  works  of  a  tramway  is  a  notice  by  the  Board 
of  Trade,  which  is  made  conclusive  evidence  by  the  latter  part 
of  s.  18  of  the  Tramways  Act.  It  was  decided  by  Kekewich  J. 
in  In  re  Dudley  and  Kingswinford  Tramways  Co.  (1)  that  this 
notice  was  the  only  proper  evidence.  That  was  a  question  of 
abandonment,  but  it  was  under  the  same  section. 

(1)  63  L.  J.  (Ch.)  108 ;  69  L.  T.  711. 


718 


CHANCEEY  DIVISION. 


1902] 


C.  A.  The  whole  scheme  of  the  Act  is  to  make  the  Board  of  Trade 

1902  the  authority  to  decide  in  all  questions  as  to  the  action  of  a 

Attorney-  company  under  the  Act.    The  Board  can  declare  that  the 

Gekeral  working  of  the  tramway  has  been  discontinued  (s.  41),  or  that 

Bourne-  the  company  is  insolvent.    The  Board  is  the  sole  authority  to 

MOUTH  JT       J  J 

CoRroRATioN.  grant  a  provisional  order  (s.  8)  to  authorize  a  lease  of  the  tram- 
way  (s.  19),  or  a  loan  for  its  construction  (s.  20),  and  they  have 
power  to  settle  disputes  between  a  company  and  the  local 
authority.  By  s.  18  itself  the  Board  is  made  the  judge  on  the 
questions  of  extension  of  time,  and  the  exercise  of  the  powers 
given  by  the  Act  over  such  part  of  the  tramways  as  is  com- 
pleted. We  submit  that  the  Board  was  intended  to  decide 
upon  all  questions  under  the  section.  There  can  be  no  other 
reason  for  inserting  the  provision  that  a  notice  by  the  Board  is 
to  be  conclusive  evidence.  If  the  Court  hears  other  evidence 
and  comes  to  the  conclusion  that  the  works  have  been  sub- 
stantially commenced,  the  Board  might  afterwards  issue  a 
notice  that  they  have  not. 

But,  if  the  Court  does  look  at  the  evidence,  there  is  no 
reason  for  limiting  the  meaning  of  "the  works"  in  s.  18  to 
works  shewn  in  the  deposited  plans.  The  natural  meaning 
is,  the  works  authorized  by  the  provisional  order.  The  order 
authorizes  the  erection  of  generating  stations,  &c.,  and  similar 
works  which  are  absolutely  necessary  for  the  working  of  the 
tramways.  The  corporation  is  not  bound  to  do  the  work  itself ; 
a  substantial  commencement  has  been  made  by  entering  into 
binding  contracts  which  compel  the  contractors  to  commence 
work  at  once. 

There  is  no  definition  of  "  works  "  in  the  Tramways  Act, 
1870 ;  but  s.  15  incorporates  the  Lands  Clauses  Act  with  every 
provisional  order,  and  directs  that  for  the  purposes  of  such 
incorporation  a  provisional  order  shall  be  deemed  to  be  ithe 
special  Act.  Sect.  2  of  the  Lands  Clauses  Act  provides  that 
the  expression  *  the  works  '  or  *  the  undertaking '  shall  mean 
the  works  or  undertaking,  of  whatever  nature,  which  shall  by 
the  special  Act  be  authorized  to  be  executed." 

Warmingtony  K.C.,  in  reply.  A  provision  in  an  Act  of 
Parliament  that  certain  evidence  is  to  be  conclusive  does  not 
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make  it  exclusive  of  all  other  evidence.  That  has  been  decided 
under  the  Debtors  Act — Beg.  v.  Tho77ias  (1) — and  it  is  familiar 
practice  under  the  ParHamentary  Deposits  Act  of  1846  (9  &  10 
Vict.  c.  20)  that  the  Queen's  printer's  copy  is  accepted  as 
evidence  that  an  Act  has  been  passed,  though  s.  5  of  the  Act 
provides  that  no  order  shall  be  made  except  upon  the  certificate 
of  the  Chairman  of  Committees  in  the  House  of  Lords  or  of 
the  Speaker  :  In  re  Yarmouth  and  Ventnor  By.  Co.  (2) 

SwiNFEN  Eady  J.  (after  stating  the  facts  as  above).  The 
question  raised  by  this  action  is  whether  the  defendants  did 
substantially  commence  the  w^orks  v^ithin  the  period  of  one 
year  from  August  6,  1900.  It  has  not  been  disputed  that  if 
the  defendants  had  not  substantially  commenced  their  works 
their  powers  expired  on  that  date. 

It  is  said  on  behalf  of  the  defendants,  in  the  first  place,  that 
the  only  proper  evidence  under  the  statute  that  they  have 
failed  to  commence  their  works  within  the  period  of  twelve 
months  is  a  notice  published  in  the  Gazette,  and  that  that 
notice  has  not  been  published.  Then,  if  they  are  wrong  in 
that,  the  defendants  say  that  in  any  case  they  did,  in  fact, 
substantially  commence  their  works  within  the  period  of 
a  year. 

It  has  been  decided  by  Kekewich  J.  in  In  re  Dudley  and 
Kingswinford  Tramways  Co.  (3)  that,  upon  proceedings  in 
respect  of  the  abandonment  of  a  tramway,  the  only  evidence 
which  the  Court  could  receive  w^as  the  notice  published  in 
the  Gazette  by  the  Board  of  Trade.  In  opposition  to  that, 
counsel  for  the  plaintiffs  cited  two  authorities,  which  were 
not  cited  before  Kekewich  J.,  with  a  view  of  shewing  that 
conclusive  evidence,  the  expression  contained  in  the  statute, 
does  not  mean  exclusive,  and  that,  although  that  evidence  is 
conclusive,  it  does  not  prevent  the  parties  from  adducing 
other  evidence  upon  the  point.  If  the  decision  of  this  case 
depended  upon  that  point,  I  should  follow  (without  expressing 
any  opinion  of  my  own)  the  decision  of  Kekewich  J.  as  that 

(1)  (1870)  22  L.  T.  138.  (2)  W.  N.  (1871)  236. 

(3)  63  L.  J.  (Ch.)  108;  69  L.  T.  711. 


C.  A. 
1902 

Attokney- 
General 

V. 

Bourne- 
mouth 
Corporation. 


720 


CHANCERY  DIVISION. 


[1902] 


O.A.  of  a  judge  of  co-ordinate  jurisdiction  having  determined  the 

1902  precise  point,  leaving  it  to  another  Court  to  review  that 

Att^ey-  decision.    But  in  my  judgment  that  question  does  not  arise, 

General  because  I  have  come  to  a  conclusion  adverse  to  the  plaintiffs 

Bourne-  and  relators  on  the  other  part  of  the  case.    The  conclusion  I 

MOUTH  . 

Corporation,  have  come  to  IS  that  the  works  were  substantially  commenced 
swinfen  Eady  J.  withiu  a  year  within  the  meaning  of  s.  18.    [His  Lordship 

read  shortly  the  powers  given  by  the  provisional  order,  and 

proceeded : — ] 

In  other  words,  full  power  is  given  to  the  defendant  corpora- 
tion to  construct  and  maintain  their  tramways,  and  to  use 
them  as  electrical  tramways,  and  to  generate  the  necessary 
current,  and  to  construct  and  maintain  all  works  necessary  for 
those  purposes. 

Those  being  the  terms  of  the  order,  I  have  to  consider  the 
precise  meaning  of  the  words  "  the  works  "  as  used  in  s.  18  of 
the  Tramways  Act,  1870.  Now  it  will  be  observed  that  the 
section  provides  for  three  events.  The  first  is :  "If  the  pro- 
moters, empowered  by  any  provisional  order  under  this  Act  to 
make  a  tramway,  do  not,  within  two  years  from  the  date  of  the 
same  ....  complete  the  tramway  and  open  it  for  traffic."  The 
next  alternative  is :  "  Or  if  within  one  year  from  the  date  of 
the  provisional  order  ....  the  works  are  not  substantially 
commenced" — not  the  tramway,  but  the  works.  The  third 
alternative  is:  "If  the  works  having  been  commenced  are 
suspended  without  a  reason  sufficient  in  the  opinion  of  the 
Board  to  warrant  such  suspension." 

The  first  expression,  "  the  tramway,"  which  is  to  be  com- 
pleted and  opened  for  public  traffic,  must  mean  the  tramway 
authorized  by  the  provisional  order.  The  argument  on  the 
second  branch  of  the  section  has  been  this :  **  the  works " 
means  the  works  relating  to  the  construction  and  laying  down 
of  the  tramway  itself,  that  is  to  say,  the  works  incidental  to 
putting  the  tram  lines  upon  the  road  over  which  the  tramway 
is  to  run.  It  is  said  that  that  construction  is  assisted  by  the 
fact  that  the  statute  requires  plans  of  the  intended  works  to 
be  deposited,  and  that  the  only  deposited  plans  upon  which 
works  are  shewn  are  those  of  the  intended  tramway  itself; 
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there  is  nothing  that  requires  the  promoters  to  deposit  plans  C.  A. 
of  any  generating  station,  or  other  necessary  or  incidental  1902 

works.    It  is  quite  true  that  the  promoters  of  the  undertaking  attorney- 

have  to  deposit  plans  and  sections  shewing  the  intended  tram-  g^eneral 

ways  :  but  I  am  of  opinion  that  it  would  be  too  narrow  a  con-  Bourne- 

.  .  MOUTH 

struction  of  this  section  to  limit  the  expression  "  the  works  Corporation. 
to  these  works.  No  doubt  they  form  part  of  "  the  works  "  Swinfen  Eady  J. 
referred  to  in  the  statute;  but  I  think  the  expression  "the 
works  "  in  s.  18  means  the  whole  of  the  works  which  by  the 
order  the  promoters  are  authorized  to  execute.  The  expres- 
sion "  the  works  "  is  defined  in  s.  2  of  the  Lands  Clauses  Act, 
which  is  incorporated  in  the  provisional  order :  "  *  The  works ' 
....  shall  mean  the  works  or  undertaking,  of  whatever 
nature,  which  shall  by  the  special  Act  be  authorized  to  be 
executed."  I  am  of  opinion  that  the  expression  "the  works  " 
in  s.  18  of  the  Tramways  Act  has  the  same  meaning,  and 
means  the  whole  of  the  works  which  by  the  provisional  order, 
which  is  equivalent  to  the  special  Act,  the  corporation  were 
authorized  to  execute. 

A  question  which  I  have  still  to  consider  is  whether,  attri- 
buting that  meaning  to  the  expression  "  the  works,"  the 
defendants  did  substantially  commence  the  works  within 
a  year  from  August  6,  1900. 

[His  Lordship  read  the  particulars  delivered  by  the  defendants 
as  to  the  purchase  of  land  and  the  contracts  with  the  British 
Westinghouse  Company  and  the  British  Thomson  Houston 
Company,  and  proceeded  : — ] 

The  contracts  were  made  in  writing,  each  contract  being 
manifestly  a  substantial  contract,  the  contractors  being  under 
penalties  for  the  due  performance  of  the  contract,  and  the 
contract  in  each  case  providing  that  the  works  comprised 
therein  shall  be  commenced  immediately;  and  the  Thomson 
Houston  contract  provides  not  only  for  the  supply  of  dynamos, 
but  for  the  fixing  and  installation  in  Bournemouth  of  all  the 
electrical  and  other  machinery  referred  to  in  the  specifications. 

So  that  it  comes  to  this,  that  within  the  year  the  corpora^ 
tion  entered  into  contracts  with  responsible  contractors  for  the 
carrying  out  of  a  substantial  portion  of  the  work  authorized  by 
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c.  A.  the  provisional  order,  and  the  contract  provided  for  the  works 

1902  being  commenced  at  once ;  and  it  has  not  been  suggested  that 

Attorney-  ttiQ  contractors  have  failed  to  comply  with  this  provision  of 

General  ^.^^-j,  contract. 

V. 

Bourne-  Under  these  circumstances  I  am  of  opinion  that  the  defend- 
CoRPORATiox.  ants  did,  within  the  period  of  a  year  from  the  passing  of  the 
swiiifen  Ea'iy  J.  Act,  commenco  the  works  by  the  provisional  order  authorized. 

In  my  judgment,  it  would  be  far  too  narrow  a  construction 
to  limit  "  the  works  "  in  s.  18  to  the  actual  laying  of  the 
tramway  lines.  It  may  well  be  that  it  would  be  proper  to 
postpone  the  actual  interference  with  the  streets  for  the  pur- 
pose of  laying  the  tramway  until  as  late  a  period  as  possible, 
so  that  there  might  be  less  disturbance  of  the  highway,  and  as 
little  inconvenience  to  the  public  as  possible,  and  that  it  would 
not  be  wise  or  prudent,  if  the  tramway  could  actually  be  laid 
within  six  months,  to  lay  it  within  the  first  six  or  twelve 
months  while  still  another  year  would  be  required  to  put  up 
the  generating  plant  and  machinery  which  would  be  necessary 
before  the  line  could  be  opened  for  public  traffic.  However 
that  may  be,  the  conclusion  of  fact  which  I  have  come  to  is 
that  the  defendants  have  within  the  period  of  a  year  substan- 
tially commenced  their  works  within  the  meaning  of  s.  18  of 
the  Tramways  Act,  1870. 

I  have  not  forgotten  the  argument  addressed  to  me  by 
counsel  for  the  plaintiffs,  that  Part  II.  of  the  Act  of  1870  shews 
the  sense  in  which  the  expression  "  the  works  "  is  used.  No 
doubt  the  expressions  "the  work"  or  "the  works"  are  in 
various  sections  very  often  used  with  reference  to  works 
connected  with  the  tramway  itself,  but  that  does  not  in  my 
judgment  in  any  way  narrow  the  meaning  in  which  the 
expression  "  the  works  "  is  used  in  s.  18.  The  plaintiffs'  action 
fails,  and  must  be  dismissed  with  costs.  Under  the  Public 
Authorities  Protection  Act,  1893,  the  costs  must  be  as  between 
solicitor  and  client. 

J.  K.  B. 

C.A.         From  this  decision  the  plaintiffs  appealed.   The  appeal  came 
on  for  hearing  on  July  14,  1902. 


2  Ch. 


CHANCEEY  DIVISION. 


723 


Warmington,  K.G.,  and  B.  J.  Parker,  for  the  plaintiffs.  C.A. 
Vernon  Smith,  K.C.,  and  Charles  Churchy  for  the  corporation.  1902 
B.  J,  Parker,  in  reply.  Attorney- 

Geneual 

V. 

The  arguments  adduced  in  the  Court  below  were  repeated,  Bourne- 
and  the  same  cases  were  cited.    As  to  the  meaning  of  the  corporation. 
expression  "  conclusive  evidence,"  In  re  National  Debenture 
and  Assets  Corporation  (1)  was  also  referred  to. 

Vaughan  Williams  L.J.  I  am  very  sorry  that  I  am 
obliged  to  deliver  the  judgment  I  am  about  to  deliver,  and  if 
I  could  have  seen  my  way  to  avoid  doing  so  it  would  have 
afforded  me  great  satisfaction,  because  I  do  not  think  that  the 
result  of  my  judgment  will  really  accord  with  the  substantial 
merits  of  the  case. 

The  object  of  this  action  is  to  restrain  the  Bournemouth 
Corporation  from  commencing  or  continuing  to  construct  the 
tramways  authorized  by  their  provisional  order,  or,  alternatively, 
that  portion  thereof  which  will  be  situate  between  the  com- 
mencement of  Tramway  No.  2,  authorized  by  the  defendant 
company's  Act,  and  the  point  where  the  last-mentioned  tram- 
way crosses  the  boundary  (as  it  existed  at  the  time  of  the 
passing  of  the  company's  Act)  of  the  borough  of  Bournemouth. 

The  action  is  based  upon  s.  18  of  the  Tramways  Act,  1870. 
[His  Lordship  read  the  section,  and  continued  : — ] 

It  is  said  that  the  works  in  question,  which  were  authorized 
by  the  provisional  order,  since  confirmed  by  an  Act  of  Parlia- 
ment, have  not  been  "  substantially  commenced  "  within  one 
year  from  the  date  of  the  order ;  that  no  prolongation  of  time 
or  certificate  of  commencement  has  been  obtained  from  the 
Board  of  Trade,  and  that  in  this  state  of  things  it  is  ultra  vires 
for  the  corporation  to  commence  or  continue  the  works  so 
authorized,  and  that  therefore  an  injunction  ought  to  be 
granted. 

Now,  the  first  answer  which  is  given  on  behalf  of  the 
defendants  is  this.    It  is  said  that  the  only  way  of  proving 
that  any  of  those  events  which  are  mentioned  in  s.  18  has 
(1)  [1891]  2  Ch.  505. 
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C.  A.  happened  is  by  the  production  of  a  notice  purporting  to  be 

1902  pubHshed  by  the  Board  of  Trade  in  the  Gazette  to  the  effect  that 

Attorney-  ^  tramway  has  not  been  completed  and  opened  for  pubhc  traffic, 

General  ^^^^  ^^iq  works  have  not  been  substantially  commenced, 

BoTjBNE-  or  that  they  have  been  suspended  without  sufficient  reason, 

MOUTH  .  .  ^ 

Corporation,  that  notice  being  by  s.  18  made  "  conclusive  evidence  for  the 
vaughan     purposcs  of  this  section  of  such  non-completion,  non-com- 

wiihamsL.j.  j^^encemeut,  or  suspension."  It  is  said  that  the  words  "shall 
be  conclusive  evidence  "  mean  "  shall  be  the  only  evidence." 
I  cannot  agree  in  that  conclusion.  Swinfen  Eady  J.  did  not 
give  any  judgment  based  upon  his  own  reasoning  upon  this 
point,  but  he  said  that  if  necessary  he  should  follow  the 
decision  of  Kekewich  J.  in  hi  re  Dudley  and  Kingswinford 
Tramioays  Co.  (1),  that  upon  proceedings  in  respect  of  the 
abandonment  of  a  tramway  the  only  evidence  which  the  Court 
could  accept  was  a  notice  published  in  the  Gazette  by  the 
Board  of  Trade.  But  the  learned  judge  said  that  he  had  come 
to  a  conclusion  adverse  to  the  plaintiffs  on  the  other  part  of  the 
case,  namely,  that  the  works  were  "  substantially  commenced  " 
within  a  year  as  required  by  s.  18.  It  is,  however,  necessary 
that  in  this  Court  we  should  determine  the  first  question, 
and,  in  my  opinion,  it  would  not  be  right  to  read  the  words 
"  conclusive  evidence  "  as  if  they  were  "  exclusive  or  the  only 
evidence."  The  ground  upon  which  the  argument  is  based  is 
this.  It  is  said  that,  if  you  look  at  the  alternatives  mentioned 
in  s.  18,  you  will  find  that  the  body  appointed  to  determine 
whether  any  one  of  those  three  alternatives  has  occurred  is 
the  Board  of  Trade,  and  that  under  those  circumstances  the 
meaning  of  the  provision  that  a  notice  published  by  the  Board 
of  Trade  shall  be  conclusive  evidence  is  that  it  shall  be  the 
only  evidence.  That  might  perhaps  have  been  so  if  the  major 
premise  were  true — that  is,  if  it  were  true  that  the  Board  of 
Trade  is  the  body  appointed  to  determine  whether  any  of  the 
three  alternatives  mentioned  in  s.  18  has  occurred.  But  that 
is  not  so.  It  is  true  that  as  regards  the  third  alternative  the 
Board  of  Trade  is  the  body  appointed  to  determine  whether  it 
has  happened :  "If  the  works  having  been  commenced  are 
(1)  63  L.  J.  (Ch.)  108 ;  69  L.  T.  711. 
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Vaughan 
Williams  L.J. 


suspended  without  a  reason  sufficient  in  the  opinion  of  the  c.A. 
Board  of  Trade  to  warrant  such  suspension."    It  may  be  said,  1902 

perhaps,  that  in  that  case  the  Board  of  Trade  has  the  duty  cast  ^ttorney- 

upon  it  of  deciding  whether  the  works  have  been  suspended  General 

V. 

without  sufficient  reason;  but  as  to  the  other  two  alternatives  Bourne- 
there  is  no  such  provision,  and  the  very  fact  that  the  Board  of  corporation 
Trade  is  mentioned  in  the  third  alternative  goes  to  shew  that 
it  is  not  the  body  which  is  exclusively  to  determine  the  other 
matters.  Under  these  circumstances,  I  am  of  opinion  that  the 
decision  of  Kekewich  J.  in  hi  re  Dudley  and  Kingswinford 
Tramways  Co.  (1)  cannot  be  supported. 

That  being  so,  it  becomes  necessary  to  deal  with  the  other 
point,  namely,  the  question  whether  "  the  works  "  were  in  fact 
"  substantially  commenced  "  within  a  year  within  the  meaning 
of  s.  18.  Swinfen  Eady  J.  has  held  that  they  were  sub- 
stantially commenced.  He  arrived  at  that  conclusion  by  a 
consideration  of  what  is  the  precise  meaning  of  the  word 
"  works  "  as  used  in  the  Act,  and  he  came  to  the  conclusion 
that  the  term  "  the  works  "  is  used  in  such  a  sense  as  to 
include,  not  only  physical  works  actually  executed,  but  also  the 
taking  of  any  substantial  step  towards  the  carrying  out  of  a 
contract,  and  he  included  as  a  "  substantial "  step  the  giving 
of  an  order  for  the  execution  of  certain  parts  of  the  w^orks,  and 
also  the  purchase  of  some  land  which  was  bought  for  the 
purpose  of  erecting  a  generating  station.  I  cannot  agree  with 
this  conclusion.  In  my  judgment,  the  substantial  commence- 
ment "  of  the  works  means  the  execution  of  physical  works. 
In  this  case  no  evidence  has  been  given,  but  the  defendants 
have  given  particulars  of  what  they  say  is  the  substantial 
commencement  of  the  tramways  and  works ;  and  in  those 
particulars  there  are  mentioned  a  contract  of  April  18,  1901, 
with  the  corporation  for  the  supply  of  dynamos,  plant,  &c.,  and 
a  contract  of  May  10,  1901,  with  the  corporation  for  the  supply 
of  electric  cars  for  the  tramways.  It  is  admitted  that  no 
works  had  been  actually  executed,  and  that  nothing  had 
actually  been  done  as  part  of  the  works  of  the  tramways 
before  the  expiration  of  a  year  from  the  date  of  the  confirming 
(1)  63  L.  J.  (Ch.)  108;  69  L.  T.  711. 
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0.  A.      Act.    But  it  is  said  that  the  giving  of  the  orders  by  these  two 
1902      contracts  constituted  a  "  commencement "  of  the  works.  I 
Attorney-  cannot  Say  that  that  is  so.    The  giving  of  an  order  is  after  all 
General    ^^^y  an  attempt  to  get  something  done  by  some  one  else 
^^otjth"  doing  it  yourself ;  and  it  appears  to  me  that  the 

Corporation,  giving  of  an  order  cannot  be  said  to  be  more  than  evidence  of 
Vaugbsn     an  intention  to  execute  the  works,  and  that  it  cannot  be  said  to 

 "  '  be  a  substantial  commencement  of  the  works.    Under  these 

circumstances,  it  seems  to  me  that  the  second  alternative 
mentioned  in  s.  18  has  come  into  operation,  and  that  from  the 
end  of  the  year  the  powers  given  to  the  corporation  by  the 
provisional  order  ceased  to  exist,  except  as  to  so  much  of  the 
works  as  was  then  completed  (and  there  was  none  in  this  case), 
"  unless  the  time  be  prolonged  by  the  special  direction  of  the 
Board  of  Trade."  There  has  been  no  prolongation  of  the 
time  for  the  substantial  commencement  of  the  works.  An 
application  has  been  made  since  the  action  to  the  Board  of 
Trade  to  extend  the  time  for  completion ;  but  that  is  another 
matter.  That  application  was  based  upon  the  hypothesis  that 
the  time  for  commencement  had  been  observed.  The  decision 
of  Swinfen  Eady  J.  was  given  before  the  application  to  the 
Board  of  Trade,  and  as  to  Tramway  No.  6  they  gave  leave  for 
prolongation  without  prejudice  to  the  pending  litigation.  But, 
if  the  judgment  of  Swinfen  Eady  J.  cannot  be  supported,  as  I 
think  it  cannot,  that  order  of  the  Board  of  Trade  will  go  for 
nothing. 

Under  these  circumstances,  I  am  sorry  to  say,  I  can  see 
nothing  for  us  to  do  but  to  reverse  the  decision  of  Swinfen 
Eady  J.,  upon  the  ground  that  upon  the  evidence  it  is  plain 
that  there  has  been  no  substantial  commencement  of  the  works 
within  the  specified  time.  I  should  have  been  glad  if  I  could 
have  seen  some  way  by  which  the  Board  of  Trade  could  remedy 
this  slip  (I  think  it  is  a  mere  slip)  by  which  the  corporation 
may  be  prevented  from  carrying  out  the  necessary  works  after 
they  have  spent,  or  rendered  themselves  liable  to  spend,  a  con- 
siderable sum  of  money  in  respect  of  the  contracts  into  which 
they  have  already  entered.  But  I  cannot  see  any  way  in  which 
the  Board  of  Trade  can  prevent  this  unfortunate  result. 
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The  appeal  must  be  allowed  with  costs,  and  an  injunction  C.A. 
must  be  granted.  1902 

Attorney- 

KoMER  L.J.  I  am  of  the  same  opinion.  It  is  said,  and  it  is  General 
probably  the  case,  that  if  this  appeal  succeeds,  as  in  my  opinion 
it  ought,  great  hardship  will  be  inflicted  upon  the  defendants.  Corpouatiox. 
But  this  Court  cannot  allow  considerations  of  that  kind  to 
affect  its  judgment  on  the  true  construction  of  the  statutes 
which  we  have  to  consider,  and,  indeed,  it  should  be  borne  in 
mind  that  the  provisions  in  question  ought,  in  the  interests  of 
the  public,  when  fairly  and  properly  construed,  to  be  strictly 
enforced,  even  though  their  enforcement  may  result  in 
individual  hardship. 

Now,  the  only  question  which  arises  is,  whether  the 
defendants  have  under  their  provisional  order  "  substantially 
commenced  "  the  works  of  the  tramway  within  one  year  from 
the  date  of  that  order,  within  the  meaning  of  s.  18  of  the 
Tramways  Act,  1870.  Now  the  defendants  take  two  points. 
The  first  point  is  this.  Sect.  18  provides  for  the  cesser  of  the 
promoters'  powers  in  three  events,  and,  with  regard  to  each 
of  those  three  events,  s.  18  provides  that  a  notice  purporting 
to  be  published  by  the  Board  of  Trade  in  the  Gazette  shall  be 
conclusive  evidence  for  the  purposes  of  the  section  of  the 
happening  of  the  event. 

It  is  said  on  behalf  of  the  corporation  that,  having  regard  to 
the  construction  of  the  Act  taken  as  a  whole,  this  provision 
means  that  that  notice  in  the  Gazette  is  to  be  the  only  evidence 
at  which  the  Court  can  look ;  in  other  words,  that  for  deter- 
mining whether  the  powers  of  the  promoters  have  ceased  under 
the  section,  the  opinion  or  decision  of  the  Board  of  Trade  is 
alone  to  be  regarded,  and  inferentially  that  there  is  no  jurisdic- 
tion in  the  High  Court  to  consider  the  question  apart  from  the 
determination  of  the  Board  of  Trade.  In  my  opinion,  that  is 
not  the  right  construction  of  that  provision.  If  the  Legisla- 
ture had  intended  so  to  provide,  it  could  have  done  so  in 
clear  and  simple  language.  It  certainly  has  not  done  that. 
There  is  nothing  in  the  Act  which  expressly  provides  that  the 
Board  of  Trade  shall  determine  the  question  whether  there  has 
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C.  A.      been  a  substantial  commencement  of  the  works,  or  the  question 
1902      whether  the  tramway  has  been  completed  and  opened  for  public 
Attorney-  traffic,  beyond  what  I  shall  presently  mention  with  regard  to 
General    ^j^^  second  point.  And,  in  the  absence  of  any  express  provision 
Bourne-    giving  such  a  power  to  the  Board  of  Trade,  you  can  only  infer 
Corporation,  it  if  the  rest  of  the  Act  renders  the  inference  necessary.  In 
Eomer  L.J.    my  opiniou,  there  is  no  such  necessary  inference.  Certainly 
you  cannot  infer  it  from  the  fact  that  in  other  parts  of  the 
Act  you  do  find  special  matters  confided  or  entrusted  to  the 
decision  of  the  Board  of  Trade  alone.   On  the  contrary,  I  think 
that,  when  you  find  some  express  provisions  of  that  kind  in  the 
Act,  the  natural  inference  would  be  that,  when  in  other  clauses 
of  the  Act  those  express  provisions  are  not  contained,  it  was  not 
intended  that  the  decision  of  the  Board  of  Trade  should  be 
final.   But  I  think  that  in  the  present  case  there  are  other  con- 
siderations which  shew  that  such  an  inference  as  is  suggested 
on  behalf  of  the  defendants  cannot  be  drawn.    The  argument 
on  behalf  of  the  defendants  comes  in  substance  to  this — that 
in  the  first  two  cases  which  are  dealt  with  by  s.  18  you  ought 
to  imply  the  words  "  in  the  opinion  of  the  Board  of  Trade." 

Now,  as  a  matter  of  fact,  when  s.  18  deals  with  the  third 
case,  namely,  a  suspension  of  the  works,  there  is  an  express 
provision  that  the  suspension  must  be  "  without  a  reason 
sufficient  in  the  opinion  of  the  Board  of  Trade  to  warrant  such 
suspension,"  an  express  provision  following  immediately  after 
the  first  two  cases  which  contain  no  such  provision.  I  think 
the  inference  is  almost  inevitable  that  in  the  first  two  cases  the 
Legislature  did  not  intend  to  cover  them  by  an  implied  insertion 
of  the  words  "in  the  opinion  of  the  Board  of  Trade."  It 
appears  to  me  that  the  first  two  alternatives  in  s.  18  are 
contrasted  with  the  third. 

And  there  is  another  consideration  which  points  in  the  same 
direction.  The  first  alternative  refers  to  the  completion  of  the 
tramway,  and  the  section  says  that  the  powers  of  the  promoters 
are  to  cease  "  if  the  promoters  do  not  within  two  years  com- 
plete the  tramway  and  open  it  for  public  traffic."  Now,  in 
the  defendants'  provisional  order  (1)  there  is  the  following 
(1)  Vide  schedule  to  63  &  64  Vict.  c.  ccviii. 
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express  provision  (clause  18) :  The  tramways  shall  not  be  c.  A. 
opened  for  public  traffic  until  the  same  have  been  inspected  1902 

and  certified  to  be  fit  for  such  traffic  by  the  Board  of  Trade."  Attorney- 
That  commits  to  the  Board  of  Trade  the  duty  of  certifying 
that  the  tramways  are  fit  for  public  traffic ;  and  no  doubt  when  i^oukne- 

^  MOUTH 

that  certificate  is  given  it  is  final,  and  then  the  tramways  may  Corporation. 
he  opened.  But  the  mere  obtaining  of  that  certificate  will  not  Romer  l.j. 
enable  the  promoters  to  escape  from  the  operatio"ii  of  the  first 
alternative  in  s.  18;  for  not  only  must  they  complete  the 
tramways,  not  only  must  the  tramways  be  fit  for  public  traffic, 
but  they  must,  within  the  words  of  s.  38,  be  in  fact  open  for 
public  traffic  within  the  two  years.  So  that,  though  the  pro- 
moters had  obtained  the  certificate  of  the  Board  of  Trade,  if 
they  delayed  the  opening  of  the  tramway  for  public  traffic 
they  might  still  find  that  their  powers  had  ceased  at  the  end 
of  the  two  years.  Clearly,  under  these  circumstances,  you 
cannot  infer  that  the  Legislature  has  provided  that  the  simple 
question  of  fact,  whether  the  tramway  has  been  opened  for 
public  traffic,  shall  be  committed  to  the  determination  of  the 
Board  of  Trade. 

For  these  reasons  I  think  that  the  first  point  taken  on  behalf 
of  the  defendants  must  be  decided  adversely  to  them. 

I  pass  now  to  their  second  point — namely,  that  they  have 
complied  with  the  provisions  of  s.  18,  and  that  the  works 
referred  to  in  s.  18  have  been  "substantially  commenced" 
within  the  year.  It  is  to  be  observed  that  the  provision  as  to  the 
works  being  "substantially  commenced"  follows  immediately 
after  the  provisions  as  to  the  tramway  being  completed  and 
opened  for  public  traffic,  and  is  another  provision  in  the  interest 
of  the  public  to  prevent  delay  on  the  part  of  the  promoters  in 
getting  the  tramway  opened  for  public  traffic.  Moreover,  I 
think  light  is  thrown  on  the  meaning  of  the  word  "  works  "  in 
that  clause  by  the  latter  part  of  s.  18,  that  in  the  three  cases 
indicated  "  the  powers  given  by  the  provisional  order  to  the 
promoters  for  constructing  such  tramway,  executing  such 
works"  (and  clearly  to  my  mind  those  words  refer  to  the 
works  mentioned  as  being  substantially  commenced  in  the 
prior  sentence),  "or  otherwise  in  relation  thereto,  shall  cease 
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c.  A.      to  be  exercised,  except  as  to  so  much  of  the  same  "  (that  is,  of 
1902      the  works  or  the  tramway)  "  as  is  then  completed."   It  appears 
Atto^ey-  therefore,  that  in  this  section  the  words     works  sub- 

Genekal  stantially  commenced,"  referred  to  subsequently  as  "  works 
]'>ouRNE-  executed,"  have  their  ordinary  meaning,  and  point  to  some 
CoiiPORATioN.  physical  act  done  by  the  promoters,  or  by  their  contractors, 
EoiJ^^..j.  agents,  or  servants.  I  think  that  is  further  indicated  by  the 
definition  in  clause  3  of  the  defendants'  provisional  order — 
namely,  "  the  expressions  '  the  tramways '  and  *  the  under- 
taking '  shall  mean  respectively  the  tramways  and  works 
and  the  undertaking  by  this  order  authorized."  The  word 
"respectively"  shews,  in  my  view,  that  the  word  ''tram- 
ways" goes  with  the  word  "works."  Further,  if  it  be  the 
fact  (and  I  need  not  decide  whether  it  is  or  not)  that,  for  the 
purpose  of  construing  s.  18  of  the  Act  of  1870,  you  ought  to 
have  regard  to  the  definition  in  s.  2  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  what  does  that  say?  That  definition 
is  as  follows :  "  The  expression  '  the  works '  or  *  the  under- 
taking' shall  mean  the  works  or  undertaking,  of  whatever 
nature,  which  shall  by  the  special  Act  be  authorized  to  be 
executed."  I  note  the  words  "to  be  executed."  All  these 
considerations  point,  in  my  opinion,  to  the  conclusion  that  the 
words  "  works  substantially  commenced  "  in  s.  18  are  used  in 
their  popular  or,  I  might  say,  in  their  natural  sense,  and  they 
mean  works  and  nothing  but  works.  Now  what  is  it  that  the 
defendants  say  has  been  done  by  them  by  way  of  substantial 
commencement  of  the  works?  They  appear  to  have  bought 
some  leasehold  land,  but  they  have  not  erected  any  buildings  or 
commenced  any  work  upon  it.  Can  it  be  said  that  the  mere 
purchase  of  vacant  land,  without  erecting  or  commencing  to 
erect  any  building  or  doing  any  work  upon  the  land,  is,  within 
the  words  of  s.  18,  a  "  substantial  commencement  of  the 
works  "  ?  In  my  opinion  it  cannot.  What  else  is  there  which 
the  defendants  have  done  ?  There  are  only  the  two  contracts 
which  have  been  relied  upon.  What  are  those  contracts  ?  In 
substance  they  are,  so  far  as  I  can  see,  contracts  for  the  delivery 
of  chattels.  But  I  will  assume  that  they  are  contracts  for 
the  construction  of  something  which  may  properly  be  called 
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"works."  Was  anything  done  under  those  contracts  withm  C, A. 
the  time  Hmited  by  s.  18  ?    Nothing.    Neither  the  contractors  1902 

nor  their  servants  nor  the  corporation  nor  their  servants  did  Attorney- 

anyfching.  The  contracts  were  made,  and  nothing  more  was  C^^^eral 
done.    How  can  the  corporation  say  that  they  have  substan-  Bourne- 

^  ^  MOUTH 

tially  commenced  works  merely  because  their  contractors  have  Corporation 
contracted  to  do  works,  when  those  contractors  have  not  m  Romer  L.J. 
fact  done  or  commenced  to  do  any  works  whatever  under  the 
contracts  ?  In  my  opinion  that  cannot  be  said.  The  corpora- 
tion did  not  even,  as  they  might  have  done,  give  a  written 
order  to  the  contractors  to  commence  the  works  ;  but,  as  I  have 
said,  the  contracts  were  contracts  and  nothing  more,  and  no 
works  whatever  were  commenced  under  them.  There  is 
nothing  else  on  which  the  defendants  can  rely  as  shewing  that 
they  have  "substantially  commenced  "  the  works. 

In  my  opinion  that  contention  wholly  fails,  and  it  follows 
that  this  appeal  must  succeed.  I  so  far  appreciate  the  hard 
position  of  the  defendants  that  I  should  have  been  personalty 
glad  if  I  could  have  seen  any  way  by  which,  by  application  to 
the  Board  of  Trade  or  otherwise,  the  defendants  might  have 
been  enabled  to  remedy  that  which  may  well  have  been  a  slip 
on  their  part.  But  it  has  been  admitted  (and  I  agree  that  the 
admission  must  be  made)  that  there  is  no  existing  power  in  the 
Board  of  Trade  or  any  other  body,  as  far  as  I  can  see  (unless  it 
be  an  Act  of  Parliament),  which  can  put  this  matter  straight- 
That  being  so,  however  hard  it  may  be  upon  the  defendants,  it 
seems  to  me  that  it  is  the  plain  duty  of  this  Court  to  allow  the 
appeal,  and  to  grant  the  injunction  which  has  been  asked  for. 

Stieling  L.J.    I  am  of  the  same  opinion,  and  I  have  very 
little  to  add. 

The  question  is,  whether  the  defendants  have  lost  their 
power  of  making  the  tramways  and  executing  the  works  autho- 
rized by  their  provisional  order  by  reason  of  the  provisions  of 
s.  18  of  the  Tramways  Act,  1870,  which  is  incorporated  with 
the  order.  It  is  contended  that  the 'defendants  have  lost  those 
powers  because  the  works  have  not  been  "substantially  com- 
menced" within  one  year  from  the  date  of  the  provisional 
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C.  A.      order.    [His  Lordship  read  the  provision  at  the  end  of  s.  18  as 
1902       to  the  notice  purporting  to  be  pubHshed  by  the  Board  of  Trade 
Attorney-  being  conclusive  evidence,  and  continued  : — ] 

V,  It  is  said  that,  having  regard  to  this  provision  and  to  the 

""^iouth"    g^^^^^l  scope  of  the  Act  with  reference  to  the  position  of  the 
Corporation.  Board  of  Trade  in  relation  to  tramways,  the  only  proper  evi- 
stiriiiig  L.J.    dence  of  the  works  not  having  been  substantially  commenced 
is  a  notice  published  in  the  Gazette  by  the  Board  of  Trade. 

Now,  the  provision  is  that  such  a  notice  is  to  be  "  conclusive  " 
evidence.  But  that  is  not  the  same  thing  as  saying  that  the 
notice  is  to  be  the  exclusive  evidence  of  the  fact,  and  I  can 
find  nothing  in  the  other  provisions  of  the  Act  which  would 
justify  the  Court  in  inferring  that  such  was  the  intention  of  the 
Legislature — that  it  was  intended  to  entrust  the  Board  of  Trade 
and  no  one  else  with  the  power  of  determining  whether  any  of 
the  three  events  which  are  referred  to  in  the  section  had  or  had 
not  happened.  As  regards  the  third  event — namely,  the  sus- 
pension of  the  works  without  a  sufficient  reason — the  opinion  of 
the  Board  of  Trade  is  expressly  referred  to,  and  it  may  be  that 
in  that  case  a  notice  published  by  the  Board  of  Trade  is  the 
only  means  of  ascertaining  whether  the  event  has  happened. 
But  I  can  find  nothing  of  that  kind  as  regards  the  other  two 
events. 

I  come  then  to  the  question  whether  on  the  evidence  it  ought 
to  be  held  that  the  works  were  not  substantially  commenced 
within  the  year.  Now,  with  reference  to  the  word  works,"  I 
think  a  distinction  is  drawn  in  s.  18  itself  between  the  con- 
struction of  the  tramways  and  the-  execution  of  the  works,  and, 
as  regards  the  meaning  to  be  given  to  the  word  "works," 
the  learned  judge  in  the  Court  below  himself  put  a  wide 
construction  to  the  word.  He  said  he  thought  the  expression 
the  works  "  in  s.  18  "  means  the  whole  of  the  works  which 
by  the  order  the  promoters  are  authorized  to  execute."  I  am 
not  prepared  to  differ  from  that  interpretation  of  the  word 
"works,"  and  in  particular,  as  at  present  advised,  I  do  not 
agree  with  Mr.  Warmirigton's  argument  with  reference  to 
clause  6  of  the  provisional  order,  which  authorizes  the  pro- 
moters to  do  two  sets  of  things  :     (a)  To  construct  and  main- 
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tain  ...  .  the  tramways  hereinafter  described  with  all  proper      C.  A. 
rails,  points  ....  works  and  conveniences  connected  therewith  1902 
or  for  the  purposes  thereof  "  ;  and  "  {b)  Erect  or  construct  on  Attoeney- 
any  lands  acquired  or  appropriated  for  the  purposes  of  the  ^^^^^^ 
undertaking  any  offices,  sheds,  ....  or  other  buildings,  yards,  '^^l^^^' 
works  and  conveniences  for  the  purposes  of  the  undertaking."  Corporation. 

It  was  contended  on  behalf  of  the  plaintiffs  that  the  word  Stirling  l. j. 
"works"  ought  to  be  limited  to  those  which  are  specified  in 
sub-clause  (a).  I  am  not  persuaded  that  that  is  the  true  con- 
struction, and  for  the  present  purpose  I  will  assume  that  the 
"works"  which  are  referred  to  in  s.  18  of  the  Act  (which  is 
incorporated  in  the  order)  extend  to  those  mentioned  in  sub- 
clause (6)  as  well  as  to  those  mentioned  in  sub-clause  (a). 
But  still  I  think  that  the  true  interpretation  of  s.  18  is  that 
some  substantial  portion  of  the  works  authorized  by  the  order 
must  have  been  physically  commenced  by  the  promoters. 

In  the  present  case  we  find  that  nothing  at  all  has  been  done 
physically ;  there  has  been  nothing  except  preparation  for 
doing  something  physically.  There  have  been  negotiations 
and  plans  and  estimates  have  been  prepared  and  advertise- 
ments issued,  and  there  are  tenders  and  contracts,  and  the 
purchase  of  a  leasehold  interest ;  there  is  nothing  beyond. 
I  cannot  think  that  works  can  be  said  to  have  been  "  sub- 
stantially commenced"  when  all  that  has  been  done  is  that 
contracts  for  their  execution  have  been  entered  into  by,  no 
doubt,  substantial  contractors,  but  no  part  of  the  works  has 
been  executed  by  the  contractors  within  the  prescribed  time^ 
Neither  can  I  think  that  the  mere  purchase  of  a  piece  of  land,, 
with  the  object  of  erecting  or  constructing  on  it  buildings  and 
works  for  the  purposes  of  the  Act,  that  is,  the  acquisition  or 
appropriation  of  the  land  without  anything  being  done  upon  it,, 
satisfies  the  requirements  of  s.  18. 

In  this  state  of  things  I  agree  that  the  plaintiffs  have  made 
out  their  allegation,  namely,  that  the  works  have  not  been 
substantially  commenced  within  the  prescribed  period  of  a 
year. 

Now,  the  Board  of  Trade  certainly  have  the  power  of 
extending  the  time  either  for  the  commencement  or  for  the 
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C.A.  completion  of  the  works,  and,  if  it  had  been  possible  that  an 

1902  effective  application  could  now  have  been  made  to  the  Board 

Attorney-  of  Trade  for  the  exercise  of  that  power,  I  should  have  said  that 

General  anything  done  by  this  Court  ought  in  no  way  to  prejudice  such 

Bourne-  g,^^  application.    But  the  rules  which  have  been  made  by  the 

MOUTH 

Corporation.  Board  of  Trade  under  the  Act  of  1870,  and  which  by  the  terms 
Stirling  L.J.  of  that  Act  have  the  force  of  an  Act  of  Parliament,  have  pre- 
scribed times  for  applications,  first,  for  extending  the  time  for 
the  commencement  of  the  works,  and,  secondly,  for  extending 
the  time  for  the  completion  of  the  works ;  and  we  find  that  in 
this  case  the  time  for  applying  for  an  extension  of  the  time  for 
the  commencement  of  the  works  has  passed  by  without  any 
application  having  been  made.  Therefore,  it  seems  to  me  that, 
so  long  as  that  rule  remains  unrepealed,  no  effective  application 
can  in  the  present  case  be  made  to  the  Board  of  Trade. 

The  result,  therefore,  is  that  the  injunction  asked  for  must 
be  granted,  and  the  appeal  must  be  allowed  with  costs. 

Solicitors :  Sydney  Morse ;  Lovell,  So7i  d-  Fitfield,  for  J.  d: 
TF.  H,  Druitty  Bournemouth. 

W.  L.  C. 
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BYKNE  V.  EEID. 
[1900   B.  5369.] 

Partnersliip  Articles — Power  for  any  Partner  to  nominate  Successor — Nomina- 
tion— Acceptance  hy  Nominee— Consent  or  Refusal  hy  continuing  Partners 
— Bights  of  Nominee — Specific  Performance — Equitable  Belief. 

Where,  in  partnership  articles,  it  has  been  agreed  between  the  partners 
that  any  one  of  them  shall  be  at  liberty  to  nominate  and  introduce  any 
other  person  into  the  partnership,  and  a  valid  nomination  is  made  by  one 
partner  accordingly,  followed  by  acceptance  of  the  nomination  by  the 
nominee,  the  other  partners  are  bound  to  give  effect  to  the  nomination, 
and,  in  case  of  their  refusal  to  admit  the  nominee  as  partner  or  to  do  and 
execute  the  acts  and  deeds  necessary  for  conferring  upon  him  the  rights  of 
a  partner,  he  is  entitled,  as  against  them,  to  such  relief  as  Courts  of  Equity 
are  in  the  habit  of  granting  to  persons  standing  in  the  relation  of  partners, 
subject  to  his  fulfilling,  on  his  part,  such  conditions  of  his  admission  as 
may  be  contained  in  the  articles,  such  as  executing  a  proper  deed,  or 
otherwise. 

Lovegrove  v.  Nelson,  (1834)  3  My.  &  K.  1,  20;  41  K.  E.  1,  2,  Page  v. 
Cox,  (1851)  10  Hare,  163,  and  Lindley  on  Partnership,  6th  ed.  p.  368, 
considered. 

By  articles  of  partnership  dated  September  19,  1892,  and 
made  between  Henry  Byrne,  hay  salesman,  on  the  one  hand, 
and  three  persons,  named  Keid,  Chalkley,  and  Moore,  who  had 
been  for  several  years  clerks  and  salesmen  in  his  employ,  on 
the  other  hand,  after  reciting  that  Byrne  had  agreed  to  admit 
those  three  persons  into  partnership  with  him  upon  the  terms 
thereinafter  expressed,  and  that  part  of  the  arrangement  was 
that  the  leasehold  premises  upon  which  Byrne  had  been 
carrying  on  business  should  remain  his  property,  and  that  he 
should  grant  a  lease  of  the  same  for  fourteen  years  to  the  firm 
intended  to  be  thereby  constituted,  at  the  annual  rent  of  425?. : 
it  was  witnessed  that  the  several  parties  agreed  to  become 
partners  in  the  trade  or  business  of  hay  salesmen  upon  the 
terms  expressed  in  the  articles  following.  The  articles  pro- 
vided that  the  partnership  should  continue  for  the  term  of 
fourteen  years  from  January  1,  1892,  and  should  be  carried  on 
under  the  firm  of  Turner,  Byrne  &  Co.,  and  upon  the  said 
leasehold  premises ;  that  each  partner  should  be  credited  with 
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C.A.  the  amount  of  stated  capital  brought  or  to  be  brought  in  hy 
3902  him  ;  that  the  net  profits  of  the  business  should  belong,  as  to 
Byrne  nine-twelfths  to  Byrne,  and  as  to  the  remaining  three-twelfths- 
j^^jjj  to  Eeid,  Chalkley,  and  Moore  respectively;  and  that  Byrne 
should  be  the  managing  partner. 

Art.  29  was  as  follows :  "  Subject  to  the  proviso  written  at 
the  end  of  this  clause,  the  said  Henry  Byrne  may  at  any  time 
during  the  said  term  nominate,  either  by  will  or  otherwise,  and 
introduce  into  the  firm  for  the  whole  or  any  part  of  his  share 
in  the  said  business  and  the  profits  thereof  any  son  or  sons 
upon  attaining  twenty-one  years  of  age,  or  any  other  male 
person  or  persons  over  twenty-one  years  of  age,  he  may  think 
fit ;  and  in  such  case  the  son  or  sons,  or  other  male  person  or 
persons,  to  be  so  nominated  and  introduced  shall  thenceforth,, 
during  the  residue  of  the  said  term,  carry  on  the  said  business- 
in  partnership  with  the  incoming  partners,  or  such  of  them  a& 
shall  then  remain  in  the  firm,  for  the  residue  of  the  said  term 
upon  and  subject  to  the  like  terms,  conditions  and  stipulations- 
as  are  herein  contained  with  reference  to  the  incoming  partners  ; 
and  upon  such  introduction  such  son  or  sons,  or  other  male 
person  or  persons,  shall  execute  a  proper  deed  or  deeds  binding: 
himself  and  themselves  to  observe  the  said  terms  and  conditions- 
accordingly.  .  .  .  Provided  that,  in  the  event  of  the  said  Henry 
Byrne  introducing  as  a  partner  any  person  in  the  employ  of 
the  firm  (whether  a  son  of  the  said  Henry  Byrne  or  not),  such 
introduced  partner  shall,  as  between  himself  and  the  incoming 
partners,  continue  to  receive  the  salary  which  he  may  be  in 
receipt  of  at  the  date  of  such  introduction,  or  such  other  sum 
as  the  said  Henry  Byrne  shall  determine,  but  not  exceeding 
the  amount  which  the  incoming  partners  may  at  that  time  be 
receiving."  The  articles  concluded  with  an  agreement  for 
reference  of  all  disputes  to  arbitration. 

The  partners  proceeded  to  carry  on  the  business  under  the 
articles,  and  in  course  of  time  Stanley  Byrne,  a  son  of  Henry 
Byrne,  was  taken  into  the  employment  of  the  firm  at  a  salary. 
On  February  9,  1898,  Stanley  Byrne  having  then  attained 
twenty-one,  his  father  addressed  a  notice  to  his  partners  of 
which  the  material  part  was  as  follows  :  **  In  accordance  with 
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the  articles  of  partnership  I  hereby  nominate  my  son  Stanley      C.  A. 
to  one-twelfth  of  the  profits  of  the  business  carried  on."    On  1902 
February  12,  1898,  Stanley  Byrne  accepted  the  nommation,  byrne 
and  offered  to  bring  in  capital,  demanding  that  any  payments  pjj^ 

he  should  receive  in  future  should  be  treated  as  payments  on   

account  of  profits  and  not  as  salary  as  theretofore ;  but  Keid, 
Chalkley,  and  Moore  refused  to  consent  to  his  being  admitted 
as  a  partner,  although  no  personal  unfitness  was  alleged  against 
him. 

Questions  having  arisen  as  to  whether  the  nomination  was 
valid,  and  as  to  other  matters,  the  writ  in  the  present  action 
was  issued  in  December,  1900,  by  Henry  Byrne  against  Reid, 
Chalkley,  and  Moore,  Stanley  Byrne  being  made  a  co-defendant, 
claiming — (1.)  a  declaration  that  the  defendant,  Stanley  Byrne, 
was,  under  the  partnership  deed,  duly  nominated  and  intro- 
duced into  the  firm  for  one-twelfth  share;  (2.)  a  declaration 
that  the  plaintiff  was  not  bound  to  do  or  execute  to  or  in 
favour  of  the  defendants  Reid,  Chalkley,  and  Moore  (to  the 
exclusion  of  the  defendant  Stanley  Byrne)  any  acts,  deeds,  or 
things  necessary  or  proper  for  vesting  the  share  of  the  plaintiff 
or  for  enabling  the  outstanding  credits  or  effects  of  the  firm  to 
be  got  in ;  (3.)  to  have  the  affairs  of  the  firm  wound  up  upon 
the  terms  of  the  said  deed,  having  regard  to  the  aforesaid  decla- 
ration ;  (4.)  accounts  and  inquiries ;  and  (5.)  the  appointment 
of  a  receiver  and  manager. 

On  March  29,  1901,  upon  a  motion  by  the  defendants  Reid, 
Chalkley,  and  Moore  to  stay  proceedings,  and  upon  a  motion 
by  the  plaintiff  for  a  receiver,  an  order  was  made  by  consent 
directing  that  the  following  questions  of  fact  should  be  set 
down  for  decision  before  Joyce  J.,  namely,  whether  the 
defendant  Stanley  Byrne  had  been  duly  nominated  and  intro- 
duced as  a  partner  in  the  firm,  and  upon  what  conditions ;  and 
further  whether,  by  reason  of  anything  that  had  happened 
since  February  12,  1898,  the  defendant  Stanley  Byrne  had 
abandoned  his  position  as  a  partner,  or  his  right  to  become  a 
partner :  all  other  questions  arising  in  the  action  being  referred 
to  an  arbitrator  therein  named;  and  the  defendants,  other 
than  Stanley  Byrne,  by  their  counsel  undertook  to  execute 
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C.A.      all  such  deeds  and  instruments  with  reference  to  the  intro- 
1902       duction  into  the  business  of  the  defendant  Stanley  Byrne  as 
Byrne     ^  partner  as  might  be  agreed  on  between  the  parties  or,  in 
Keid      ^^^^       difference,  might  be  found  by  the  arbitrator  to  be 

  necessary  to  give  effect  to  any  final  judicial  decision  on  the 

question  to  be  decided  by  the  judge. 

The  questions  of  fact  specified  in  that  order  were  tried 
before  Joyce  J.  in  June  and  July,  1901,  with  the  result  that 
on  July  13,  1901,  his  Lordship  gave  judgment,  finding  and 
declaring  that  the  nomination  of  Stanley  Byrne  was  a  valid 
nomination  by  the  plaintiff  under  clause  29  of  the  partner- 
ship articles  to  one  of  the  plaintiff's  twelfth  shares  in  the 
partnership  business  and  the  profits  thereof,  as  from  the  date 
of  such  nomination ;  and  that  the  plaintiff  had  introduced  or 
was  entitled  to  introduce  the  defendant  Stanley  Byrne  into 
the  firm  accordingly;  and  that  the  defendant  Stanley  Byrne 
had  not  abandoned  his  right  to  become  a  partner,  although, 
in  the  events  which  had  happened,  especially  by  reason  of 
the  refusal  of  Keid,  Chalkley,  and  Moore  to  accept  him  as 
partner,  he  never  actually  became  a  partner  in  the  firm ;  and 
that  the  plaintiff  and  the  defendant  Stanley  Byrne  were, 
therefore,  not  entitled  to  have  the  nomination  enforced  by  a 
judgment  or  order  for  specific  performance ;  but  this  last 
declaration  was  made  without  prejudice  to  such  other  rights 
or  claims  (if  any)  as  the  plaintiff  and  the  defendant  Stanley 
Byrne,  or  either  of  them,  might  be  entitled  to  by  virtue  or  in 
consequence  of  such  nomination,  or  under  or  by  virtue  of  the 
order  of  March  29,  1901,  or  otherwise,  with  liberty  to  apply. 

The  plaintiff  and  the  defendant,  his  son,  appealed  separately 
against  so  much  of  the  judgment  as  declared  that  the  son  had 
not  become  a  partner  and  that  the  nomination  could  not  be 
enforced. 

The  facts  of  the  case  were  of  a  somewhat  complicated 
character,  and  the  evidence,  which  included  a  lengthy  corre- 
spondence, was  very  voluminous. 

Younger,  K.C.y  and  MacSwinney,  for  the  plaintiff  Henry 
Byrne,  submitted  that,  inasmuch  as  Joyce  J.  had  found  that 


2  Ch.  CHANCEEY  DIVISION.  739 

Stanley  Byrne  had  been  duly  nominated  to  one  of  the  plain-      C.  A. 
tiff's  twelfth  shares  in  the  partnership  business,  the  learned  1902 
judge  ought,  as  a  necessary  consequence  of  that  finding,  have  byrne 
gone  on  to  direct  that  the  nomination  should  be  enforced  as  ^^^^^ 
against  the  defendants  Eeid,  Chalkley,  and  Moore.   

[They  were  stopped  by  the  Court.] 

Arthur  CJiitfy,  for  the  defendant  Stanley  Byrne. 

Hughes  J  K,C.,  and  J.  Tanner,  for  the  defendants  Keid, 
Chalkley,  and  Moore.  It  is  submitted  that  the  learned  judge 
was  right  in  his  conclusion  that  the  mere  nomination  of  Stanley 
Byrne  was  not  in  itself  sufficient  to  confer  upon  him  the  rights 
of  a  partner.  To  place  him  in  that  position  it  was  necessary 
to  obtain  the  acceptance  of  all  the  existing  partners.  A  man 
cannot,  against  his  will,  be  compelled  to  accept  another  as 
partner. 

[RoMER  L.J.  referred  to  Fage  v.  Cox  (1)  as  shewing  that 
a  nomination  by  a  partner,  under  the  articles,  of  a  person  to 
a  share  in  the  business,  is  sufficient  in  itself  to  give  that 
nominee  an  interest  in  the  partnership.] 

That  w^as  simply  a  case  of  a  trust  imposed  by  the  obligation 
on  the  surviving  partner  created  by  the  articles.  A  mere 
nomination  by  one  partner  does  not  entitle  the  nominee  to 
specific  performance  as  against  the  other  partners :  it  is 
impossible  to  compel  a  man  to  enter  into  a  covenant  to  carry 
on  business  with  another,  just  as  it  is  impossible  to  enforce 
specific  performance  of  a  promise  to  marry. 

A  clause  in  partnership  articles  empowering  a  partner  to 
nominate  a  successor  does  not  prevent  the  other  partners,  even 
though  a  successor  has  been  nominated,  from  dissolving  the 
partnership  as  against  the  original  partner :  Ehrmann  v. 
Ehrmann.  (2) 

[EoMER  L.J.  In  Lovegrove  v.  Nelson  (3)  Lord  Brougham 
says  that  although,  in  order  to  make  a  person  partner  with 
others,  their  consent  is  necessary,  no  particular  mode  is  required 
for  giving  that  consent :  it  is  sufficient  if  the  partnership 
articles  provide  for  the  nomination  by  a  partner  of  a  successor, 

(1)  10  Hare,  163.  (2)  (1894)  43  W.  R.  125. 

(3)  3  My.  &  K.  1,  20 ;  41  R.  R.  1,  2. 
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C.  A.      this  being  a  valid  contract  of  which  the  Court  will  order 
1902       specific  performance.] 
Byrne        That  is  a  mere  dictum. 

j^^';^^  [Youngej^,  K.C.  The  passage  from  Lord  Brougham's  judg- 
ment  is  quoted  with  approval  in  Lindley  on  Partnership^ 
Gth  ed.  p.  368.] 

[Stieling  L.J.  The  clause  in  the  articles  in  Ehrmann  v. 
Ehrmann  (1)  differs  entirely  from  that  in  the  present  case.] 

The  terms  upon  which  the  person  nominated  may  exercise 
his  option  of  coming  in  must  be  strictly  complied  with  :  Lindley 
on  Partnership,  Gth  ed.  p.  435.  Here  the  nomination  was  not 
made  in  accordance  with  the  articles,  for,  whereas  they  require 
that  the  nomination  shall  be  to  a  share  "  in  the  said  business, 
and  the  profits  thereof,"  it  was  only  to  a  share  in  the  "profits." 

Younger,  K,C.,  in  reply.  Wainwright  v.  Waterman  (2)  is  a 
further  authority  that  a  person  when  nominated  as  a  partner 
has  an  actual  interest  in  the  partnership.  [He  also  cited 
StocJcer  v.  Wedderhimi  (3)  and  Pigott  v.  Bagley.  (4)] 

Vaughan  Williams  and  Eomee  L.J  J.  came  to  the  con- 
clusion, upon  the  facts — agreeing  with  the  findings  of  Joyce  J. 
— that  Stanley  Byrne  had  been  duly  nominated  and  introduced 
into  the  firm  for  one-twelfth  of  the  business  and  of  the  profits 
thereof,  and  that  such  nomination  conferred  upon  him  the  right 
to  be  admitted  as  a  partner  as  from  the  date  of  his  nomina- 
tion— it  not  being  disputed  that  he  was  a  fit  person  to  be 
admitted  as  a  partner — upon  the  conditions  of  his  executing 
a  necessary  and  proper  deed  of  partnership  and  providing,  as 
the  correspondence  shewed  had  been  offered,  his  share  of 
capital ;  also  that  the  meaning  of  the  undertaking  given  on 
behalf  of  the  defendants,  other  than  Stanley  Byrne,  in  the 
consent  order  of  March  29,  1901,  was  that  they  undertook 
to  execute  all  such  deeds  as  might  be  necessary  or  proper 
with  reference  to  his  introduction  into  the  business,  which 
undertaking  must  accordingly  be  complied  with.  Eomer  L.J. 
in  the  course  of  his  judgment  intimated  his  opinion  that,  even 


(1)  43  W.  K.  125.  (3)  (1857)  3  K.  &  J.  393. 

(2)  (1791)  1  Ves.  Jr.  311.  (4)  (1825)  M'CL  &  Y.  569 ;  29  R.  R.  850. 
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if  there  had  been  no  such  undertaking  as  was  contained  in  the  ^-  A. 

<jonsent  order,  the  Court  would  not  have  been  powerless  in  1902 

the  matter.  Their  Lordships  accordingly  held  that  the  appeals  Byrne 
must  be  allowed. 

Stirling  L.J.  I  agree,  as  my  brethren  have  agreed,  with 
Joyce  J.  on  his  findings  of  fact,  and  I  do  not  propose  to  deal 
with  the  questions  of  fact  which  arise  in  this  case  ;  but,  as 
this  is  a  case  of  some  importance  and  difficulty,  I  desire  to  say 
a  few  words  on  the  questions  of  law  which  arise  upon  it. 

The  first  question  of  law  which  arises  is  as  to  the  true 
construction  of  the  29th  clause  of  the  articles  of  partnership. 
Now,  that  clause  provides  as  follows,  subject  to  a  certain 
proviso  at  the  end  :  [His  Lordship  read  the  clause  down  to 
the  proviso,  and  continued  : — ] 

Now,  the  effect  of  that  clause  is,  it  appears  to  me,  to  give 
the  father  the  right  to  nominate  a  son  to  become  the  holder  of 
any  part  of  the  father's  share  in  the  business  and  the  profits 
thereof;  and,  upon  the  son  accepting  such  nomination,  he  is 
from  that  time  to  be  entitled,  during  the  residue  of  the  term 
of  the  partnership,  to  carry  on  the  business  in  partnership 
with  the  partners  there  called  "  the  incoming  partners."  It 
imposes  upon  the  son  the  duty,  subsequently  to  his  accept- 
ance, not  by  way  of  condition  precedent  but  by  way  of  con- 
dition subsequent,  of  executing  a  certain  deed.  I  think  that, 
under  that  clause,  as  soon  as  the  son  accepted  the  nomination 
(and  subject  to  the  execution  by  him  of  a  proper  deed)  he 
became  entitled  to  the  privileges  which  that  clause  says  that 
he  shall  be  entitled  to. 

Now,  what  took  place  was  this,  that  on  February  9,  1898, 
the  father  signed  a  document  by  which  he  says,  "  In  accord- 
ance with  the  articles  of  partnership  I  hereby  nominate  my 
son  Stanley  to  one-twelfth  share  of  the  profits  of  the  business 
carried  on."  A  point  is  made  that,  though  the  article  says 
that  the  father  may  nominate  a  son  and  introduce  him  for 
the  whole  or  a  part  of  his,  the  father's,  share  in  the  business 
and  the  profits  thereof,  the  nomination  is  for  the  profits  only  ; 
and  it  is  said  that  that  is  invalid.    In  my  judgment,  that  is 
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C.A.      not  the  fair  construction  of  the  document.    The  document 
1902      purports,  on  the  face  of  it,  to  be  made  in  pursuance  of  the 
Byrne     articles  of  partnership.    It  plainly  nominates  the  son  to  one- 
Eeid      twelfth  share  of  the  profits  of  the  business ;  and  it  seems  to 
;iru^Lj  inasmuch  as,  according  to  the  articles,  the  profits 

  cannot  be  severed  from  the  share  in  the  business,  which  is  a 

share  in  the  capital,  yet  the  true  construction  ought  to  be,  on 
the  maxim  "  Ut  res  magis  valeat  quam  pereat,"  that  it  confers 
on  the  son  some  share  of  the  business  and  profits.  In  my 
judgment,  therefore,  this  document  of  February  9,  1898,  was  a 
valid  nomination  to  one-twelfth  share  of  the  business  and 
the  profits. 

Now,  what  in  point  of  law  was  the  effect  of  that  ?  This  is 
a  matter  on  which  there  is  extremely  little  authority,  and  the 
only  authority  upon  it  really  consists  of  the  passage  which  has 
been  referred  to  from  the  judgment  of  Brougham  L.C.  in 
Lovegrove  v.  Nelson  (1)  and  of  the  passage  dealing  with  it 
in  Lord  Lindley's  treatise  on  Partnership,  6th  ed.  p.  368. 
Lord  Lindley  says  this :  "If  partners  choose  to  agree  that 
any  of  them  shall  be  at  liberty  to  introduce  any  other  person 
into  the  partnership,  there  is  no  reason  why  they  should  not ; 
nor  why,  having  so  agreed,  they  should  not  be  bound  by  the 
agreement.  Persons  who  enter  into  such  an  agreement  con- 
sent prospectively  and  once  for  all  to  admit  into  partnership 
any  person  who  is  willing  to  take  advantage  of  their  agree- 
ment, and  to  observe  those  stipulations,  if  any,  which  may  be 
made  conditions  of  his  admission."  Then  he  says :  "  Those 
who  form  such  partnerships,  and  those  who  join  them  after 
they  are  formed,  assent  to  become  partners  v^ith  any  one  who 
is  willing  to  comply  with  certain  conditions."  And  then  he 
cites  this  passage  from  Lord  Brougham's  judgment  in  Love- 
grove  v.  Nelson  (2) :  "To  make  a  person  a  partner  with  two 
others,  their  consent  must  clearly  be  had,  but  there  is  no 
particular  mode  or  time  required  of  giving  that  consent ;  and 
if  three  enter  into  partnership  by  a  contract  which  provides 
that,  on  one  retiring,  one  of  the  remaining  two,  or  even  a  fourth 
person  who  is  no  partner  at  all,  shall  name  the  successor  to 
(1)  3  My.  &  K.  1,  20 ;  41  R.  R.  1,  2.  (2)  3  My.  &  K.  20 ;  41  R.  R.  2. 
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take  the  share  of  the  one  retiring,  it  is  clear  that  this  would  be      c.  A. 
a  valid  contract  which  the  Court  must  perform,  and  that  the  1902 
new  partner  would  come  in  as  entirely  by  the  consent  of  the  Bykne 
other  two,  as  if  they  had  adopted  him  by  name."  ^^^^^ 
Now,  adopting  as  I  do  those  passages  as  a  correct  state- 

ment  of  the  law,  it  seems  to  me  to  follow  that  the  son   

Stanley  on  accepting  this  nomination  became,  in  the  eye  of  a 
Court  of  Equity,  a  partner  and  entitled  to  such  relief  as  the 
Courts  of  Equity  are  in  the  habit  of  granting  to  persons  who 
stand  in  the  relationship  of  partners.  That  relief  does  not 
include  as  a  general  rule  specific  performance  of  an  agreement 
to  become  partners — that  is  clearly  settled ;  but  it  does  not  seem 
to  me  that  any  question  as  to  this  arises  in  the  present  case. 
There  is  other  relief  which  Courts  of  Equity  are  in  the  habit 
of  granting  as  between  partners :  for  example,  there  may  be 
an  injunction  granted  to  prevent  one  partner  from  excluding 
another.  Again,  there  might  be  relief  given  in  the  shape  of 
account,  if  necessary.  And,  further  than  that,  there  is  a  head 
of  relief  which  is  granted  by  Courts  of  Equity,  namely,  the 
execution  of  any  necessary  and  proper  deeds  which  may  be 
required  for  defining  the  interests  of  the  parties  or  giving  effect 
to  them.  I  need  scarcely  add  that  another  form  of  relief 
which  the  Court  of  Equity  would  give — and  indeed  the  form 
which  is  contemplated  by  the  very  action  which  is  now  before 
us — is  dissolution,  which  in  a  proper  case  might  be  the  result 
if  any  of  the  persons  who  were  bound  by  the  partnership 
agreement  failed  to  perform  the  duties  which  arise  out  of  the 
partnership  relation. 

In  the  present  case,  having  regard  to  the  form  of  the  consent 
order  which  has  been  referred  to  and  on  which  so  much 
depends,  all  that  we  have;  to  consider,  beyond  ascertaining  the 
question  of  fact,  appears  to  me  to  'be  this — whether  in  this 
case  there  arises  a  possibility  that  any  deeds  or  instruments 
may  require  to  be  executed  with  reference  to  the  introduction 
into  the  business  of  the  defendant  Stanley  Byrne,  to  which 
introduction  he  is  entitled  as  a  consequence  of  the  finding 
of  fact. 

Now,  it  seems  to  me  that  evidently  there  is  one  deed  that 
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C.  A.  must  be  executed.  There  is  an  obligation  imposed,  as  I  have 
1002  already  pointed  out,  by  the  29th  clause  of  the  articles  of  part- 
Byrne  nership,  on  Stanley  Byrne  to  execute  a  deed  by  which  he  will 
jj^jjj  bind  himself  to  observe  the  terms  and  conditions  of  the 
stirii^Lj  articles  of  partnership  with  reference  to  the  partners 

  who  are  there  termed  the     incoming  partners."    That  deed 

has  not  yet  been  executed,  and,  although  I  think  that  the 
absence  of  the  execution  does  not,  in  the  peculiar  circumstances 
of  this  case,  preclude  Stanley  Byrne  from  insisting  on  his 
right,  yet  it  is  alleged  by  the  other  defendants  that  he  has  been 
guilty  of  certain  breaches  of  the  stipulations  contained  in  the 
original  articles  of  partnership.  That  deed,  therefore,  will 
have  to  be  carefully  framed  with  reference  to  that  fact,  and  so 
framed  that  those  defendants  will  be  placed  in  a  position  to 
enforce  any  rights  which  they  may  have  by  reason  of  any 
breach  of  those  stipulations  of  which  he  may  have  been  guilty. 
Further  than  that,  I  think  that  if  the  relationship  of  the 
partners  is  not  clearly  defined  by  the  documents  already  in 
existence  it  would  be  within  the  power  of  the  arbitrator  to  say 
that  a  deed  ought  to  be  executed  by  the  defendants  other  than 
Stanley  Byrne  which  would  define  that  relationship  between 
them.  That  form  of  relief  was  given  in  the  case  of  England  v. 
Curling.  (1)  But  beyond  that,  it  seems  to  me  that,  in  the 
circumstances  of  this  case,  and  having  regard  to  the  terms  of 
the  undertaking  contained  in  the  consent  order,  there  is 
another  deed  to  the  execution  of  which  Stanley  Byrne  will  be 
entitled. 

In  cases  which  have  arisen  under  wills  the  position  of  such 
nominees  has  been  considered  with  reference  to  their  relation 
to  the  surviving  partner.  A  leading  case  is  the  case  of  Page  v. 
Cox.  (2)  There,  under  articles  of  partnership,  one  of  the 
partners  had  a  power,  if  he  left  a  widow  surviving,  to  nominate 
her  to  carry  on  the  partnership  business  with  the  surviving 
partner;  and  it  was  held  that  that  could  be  given  effect  to. 
Turner  Y.-C.  said  that  the  result  was  that  a  trust  was  created, 
with  reference  to  the  partnership  assets,  for  the  purpose  of 
enabling  the  widow  to  take  that  which  was  given  to  her  and 
(1)  (1844)  8  Beav.  129.  (2)  10  Hare,  163. 
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which  attached  to  the  partnership  property.    Now,  in  the      C.  A. 
view  which  I  take,  the  son  Stanley  was  nominated  to  succeed  i902 
to  one  of  his  father's  twelfth  shares  m  the  partnership  business  byrse 
and  profits  :  so  that  effect  can  be  given  in  the  same  way  as  in  pj^^^ 
Page  v.  Cox  (1),  by  means  of  a  trust  attaching  to  the  partner- 
ship assets  ;  and,  from  [the  nature  of  the  case,  it  seems  to  me 
that  as  regards  that  share  he  is  entitled  to  have  the  legal  title 
to  the  assets,  to  the  extent  of  that  share,  vested  in  him  jointly 
with  his  co-partners.    Seeing  that  that  is  so,  it  seems  to  me 
that  Stanley  Byrne  is  plainly  entitled  to  something  more  than 
mere  damages  for  breach  of  contract,  and  that  he  is  entitled  to 
some  specific  relief  of  the  nature  which  I  have  indicated.  I 
feel  compelled,  therefore,  to  differ  from  the  conclusion  at  which 
Joyce  J.  has  arrived;  [for,  ; though  I  agree  with  him  that 
Stanley  is  not  entitled  to  an  order  for  specific  performance,  I 
think  that  he  is  entitled  to  some  other  relief  of  the  kind  which 
I  have  indicated. 

I  think,  therefore,  that  these  appeals  ought  to  be  allowed. 

Solicitors  :  Wood  d  Sons ;  Parker  d  Byrne  ;  Letts  Brothers, 
(1)  10  Hare,  163. 

G.  I.  F.  C. 
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c.A.       BAKNAED  CASTLE  UEBAN  DISTEICT  COUNCIL  v, 
1902  WILSON.  I 

July  18,  19.  [1901    B.  455.] 

Water  Supply — "  Domestic  Purposes  " — Siuimming-hath — School — Waterworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  s.  53 —  Waterworks  Clauses  Act, 
1863  (26  &  27  Vict.  c.  93),  s.  12~Puhlic  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  ss.  51,  56,  57. 

The  governors  of  a  school,  carried  on  as  a  charity  and  not  for  purposes 
of  profit,  constructed  a  swimming-bath  for  the  use  of  the  boys.  The  bath 
was  in  a  building  outside  the  main  building  of  the  school,  but  was  con- 
nected with  it  by  a  corridor,  and  was  separately  rated  for  poor-rate.  A 
swimming  master  was  kept  to  teach  the  boys  swimming,  and  a  fee  was 
charged  for  the  use  of  the  bath.  This  fee  was  compulsory  for  the  boarders, 
but  was  charged  to  such  only  of  the  day  boys  as  used  the  bath  : — 

Held,  by  the  Court  of  Appeal  (Vaughan  Williams  L.J.  doubting),  that 
under  the  circumstances  the  water  supplied  to  the  bath  was  not  supplied 
for  "  domestic  purposes,"  within  the  meaning  of  s.  12  of  the  Waterworks 
Clauses  Act,  1863,  but  was  supplied  for  the  business  of  the  school,  and 
that  consequently  the  water  authority  were  entitled  to  make  a  special 
charge  for  the  supply. 

Decision  of  Buckley  J.,  [1901]  2  Ch.  813,  reversed. 

Semhle,  that  a  supply  of  water  to  a  swimming-bath  for  the  use  of  the 
occupier  of  a  dwelling-house  and  his  family  may  be  a  supply  for  domestic 
purposes. 

Fer  Vaughan  Williams  L.J. :  A  supply  of  water  for  domestic  purposes 
is  not  limited  to  a  supply  inside  the  dwelling-house  of  the  occupier,  nor 
must  it  be  a  supply  which  is  essential  to  the  occupation,  or  even  to  the 
healthy  occupation,  of  the  house. 

Water  supplied  for  the  purpose  of  making  the  occupation  of  a  house 
more  convenient,  or  for  increasing  its  amenities,  is  prima  facie  supplied  for 
"  domestic  purposes." 
f  Fer  Eomer  L.J. :  The  true  test  whether  water  is  supplied  for  domestic 

purposes  is  not  whether  it  is  used  by  the  occupier  for  the  private  purposes 
of  himself  and  his  household. 

Kegard  must  be  had  to  the  ordinary  habits  of  domestic  life  and  to  what 
can  reasonably  be  considered  a  "  domestic  purpose." 

The  test  of  reasonableness  ought  also  to  be  applied  to  the  quantity  of 
water  required,  and  regard  should  be  had,  not  only  to  the  consumer,  but 
also  to  the  obligation  of  the  water  authority  to  afford  a  supply  to  their 
district  for  ordinary  domestic  purposes. 

In  each  case  the  Court  must  see  whether  the  supply  required  is 
reasonably  a  supply  for  domestic  purposes. 

Appeal  from  the  decision  of  Buckley  J.  (1) 
The  plaintiffs  were  the  urban  sanitary  authority  for  the 
(1)  [1901]  2  Ch.  813. 
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district  of  Barnard  Castle,  and  were  authorized  under  the      C.  A. 
PubHc  Health  Act,  1875,  and  the  Acts  incorporated  therewith  1902 
(which  included  the  Waterworks  Clauses  Acts,  1847  and  1863)  p.arnaf.d 
to  provide,  and  they  did  provide,  a  water  supply  )or  the  district.  ijii^N 
Under  s.  56  of  the  Public  Health  Act  they  might  charge  for  Council 
water  a  water  rate  assessed  on  the  premises  supplied,  or  might  Wu-sox. 
enter  into  agreements  on  other  terms ;  by  s.  58  they  could 
supply  water  by  measure;  and  by  s.  65  they  might  supply 
water  for  trading  purposes  on  such  conditions  as  might  be 
agreed  upon  between  themselves  and  the  persons  supplied. 

Por  the  supply  of  water  for  domestic  purposes  the  plaintiffs 
were  in  the  habit  of  charging  a  water  rate  assessed  on  the  net 
annual  value  of  the  premises,  and  this  rate  was  assessed  and 
levied  with  the  general  district  rate  in  one  sum.  In  their  scale 
of  charges  no  distinction  was  made  for  the  supplying  water  for 
ordinary  baths,  though  different  charges  were  made  for  water 
supplied  for  various  purposes,  including  a  charge  of  Gd.  per 
1000  gallons  for  water  supplied  for  trade  purposes. 

The  defendants  were  the  governors  of  the  North-Eastern 
County  School,  Barnard  Castle,  which  was  a  charity  adminis- 
tered under  a  scheme  settled  by  the  Charity  Commissioners 
in  1882.  Under  this  scheme  the  school  was  not  carried  on  for 
purposes  of  profit,  but  the  tuition  fees  were  treated  as  part  of 
the  income  of  the  foundation,  and  any  part  not  applied  to  the 
purposes  specified  in  the  scheme  was  invested  in  the  name  of 
the  official  trustee  of  charitable  funds  in  trust  for  the  foundation, 
in  augmentation  of  its  endowment. 

The  school  had  accommodation  for  300  boarders  and  50 
day  boys,  and  was  supplied  with  water  by  the  plaintiffs  for 
drinking,  washing,  cooking,  and  other  domestic  purposes  at  the 
usual  rate,  and  for  cricket  ground  and  steam-boiler  by  special 
agreement. 

In  1896  the  governors  erected  on  their  premises  a  swimming- 
bath  with  a  cubical  capacity  of  35,000  gallons.  The  bath  was 
in  a  building  outside  the  main  building  of  the  school,  but  was 
connected  therewith  by  a  corridor,  and  was  separately  rated 
for  poor-rate  at  101.  per  annum.  The  plaintiffs  supplied  the 
water  for  this  bath  under  a  special  agreement  till  March,  1899, 

3  i'  '  2  1 
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0.  A.      when  they  gave  the  governors  notice  that  in  future  the  charge 
1902      for  water  for  the  swimming-bath  would  be  (jd.  per  1000  gallons, 
Barnaed    which  was  the  usual  price  paid  for  water  supplied  in  the  district 
IJ^EBAN  trade  purposes.    The  governors  refused  to  agree  to  this 

Council  and  the  plaintiffs  brought  this  action  against  them,  claiming  a 
WiLsox.  declaration  that  the  governors  were  not  entitled  to  demand  and 
receive  from  the  plaintiffs  a  supply  of  water  for  the  swimming- 
bath  as  for  domestic  purposes  within  the  meaning  of  the 
AVaterworks  Clauses  Acts,  1847  and  1863,  as  incorporated  by 
the  Public  Health  Act,  1875,  and  that  the  plaintiffs  were 
entitled  to  payment  from  the  defendants  for  the  bath  at  the 
rate  of  6d.  per  1000  gallons,  and  that  the  plaintiffs  were  entitled 
to  cut  off  the  supply  of  water  till  payment  was  made,  and  an- 
injunction  to  restrain  the  defendants  from  taking  the  water,, 
except  as  water  for  purposes  other  than  domestic  purposes, 
within  the  meaning  of  the  Acts. 

The  prospectus  of  the  school  stated  that  a  swimming-bath 
was  provided,  and  that  the  swimming-bath  fee  was  3s.  6d.  a 
term  payable  by  every  boarder.  A  swimming  master  was  kept 
to  instruct  the  boys,  and  a  fee  was  paid  by  such  day  boys  as 
used  the  bath. 

Buckley  J.  held  that  the  supply  of  water  to  the  bath  was  a 
supply  for  "  domestic  purposes." 
The  plaintiffs  appealed. 

Upjohn,  K.C.y  and  S.  G,  Lushing  ton,  for  the  plaintiffs,  in 
addition  to  the  arguments  urged  in  the  Court  below,  referred,  as 
to  the  meaning  of  the  word  "  domestic,"  to  the  definition  in 
the  Century  Dictionary,  in  Webster's  Dictionary,  and  in  Smith 
v.  MiilUr  (1) ;  also  to  ss.  76  and  77  of  the  Public  Health  Act, 
1848  (11  &  12  Yict.  c.  63),  s.  12  of  the  Waterworks  Clauses 
Act,  1863  (26  &  27  Yict.  c.  93)  (2),  and  Bushj  v.  Chesterfield 

(1)  [1894]  1  Q.  B.  192,  194.  cient  supply  of  water  for  his  domestic 

(2)  By  s.  53  of  the  Waterworks  purposes." 

Clauses  Act,  1847,  "  Every  owner  and  By  s.  12  of  the  Waterworks  Clauses 

occupier  of  any  dwelling-house  ....  Act,  1863,  "  A  supply  of  water  for 

within  the  limits  of  the  special  Act  domestic  purposes  shall  not  include  a 

t-hall  ....  be  entitled  to  demand  and  supply  of  water  for  cattle,  or  for 

receive  from  the  undertakers  a  sufii-  horses,  or  for  washing  carriages  where 
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Waterworks  and  Gas  Light  Co.  (1)    The  plaintiffs'  contention      C.  A. 
is  put  very  clearly,  in  the  common-sense  view,  by  Darling  1902 
and  Channell  J  J.  in  Fidgeon  v.  Great  Yarmouth  Waterworks  Barnard 
Co.  (2),  when  referring  to  the  present  case.    Weaver  v.  Cardiff  ifKBAN 
Co7'poratio}i  (3)  depended  on  the  construction  of  a  special  Act,  Council 
and  the  meaning  of  the  word  "  baths,"  having  regard  to  the  Wilson. 
<context.    In  Liskeard  Union  v.  Liskeard  Waterworks  Co.  (4) 
the  question  was  as  to  the  meaning  of  "public-  purposes"; 
the  case  was  not  concerned  with  a  statute  dealing  separately 
with  "  public  purposes  "  as  apart  from  "  domestic  purposes  "  : 
it  did  not  deal  with  the  question  of     business "  at  all. 
Sect.  53  of  the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict. 
•G.  17),  says  that  every  owner  and  occupier  of  a  house  can 
•"demand"  a  supply  of  water  for  domestic  purposes.  That 
could  not  have  been  intended  to  cover  a  supply  for  swimming- 
baths,  for  fixed  baths  of  any  kind  were,  as  a  rule,  unknown 
in  1847. 

A.  T.  Lawrence^  K.C.,  and  B.  Cunningham  Glen,  for  the 
defendants.  The  question  is  as  to  the  meaning  of  "  domestic 
purposes  "  in  s.  12  of  the  Waterworks  Clauses  Act,  1863. 

[EoMEE  L.J.  Supposing  you  find,  as  a  fact,  that  a  swimming- 
bath  outside  a  house  is  being  used  solely  for  the  purposes  of 
recreation,  while  inside  the  house  water  is  being  used  solely  for 
domestic  purposes,  would  you  say  that  the  swimming-bath  is 
being  used  for  "  domestic  purposes  "  ?] 

The  real  question  is.  What  is  the  main  object  of  this  section  ? 
It  deals  with  specific  exceptions  from  "  domestic  "  purposes, 
those  exceptions  not  including  a  swimming-bath ;  and  it  is 
.submitted  that  everything  a  man  can  do  when  he  resides  in  a 
house  comes  within  "  domestic  purposes  "  except  what  is 
'expressly  excepted.  Domestic  "  user  is  a  large  term,  and  may 
include  most  forms  of  user. 


-such  horses  or  carriages  are  kept  for  (1)  (1858)  E.  B.  &  E.  176. 

sale  or  hire  or  by  a  common  carrier,  (2)  [1902]  1  K.  B.  310,  315, 

•or  a  supply  for  any  trade,  manufacture,  316. 

or  business,  or  for  watering  gardens,  (3)  (1883)  48  L.  T.  906. 

or  for  fountains,  or  for  any  ornamental  (4)  (1881)  7  Q.  B.  D.  505. 
purpose." 
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[EoMEE  L.J.  Supposing  a  man  uses  an  hydraulic  lift  in  his 
house  ? 

Vaughan  Williams  L.J.  That  might  be  said  to  be  for  the 
more  convenient  user  of  the  house.] 

An  hydraulic  lift  would  materially  increase  the  rateable  value 
of  the  house,  so  that  the  water  company  would  not  suffer.  So, 
in  the  present  case,  assuming  the  swimming-bath  to  be  part  of 
the  school  premises,  it  adds  to  the  rateable  value  of  the  school, 
and  therefore  entitles  the  company  to  a  higher  rate  for  the 
supply  of  water  for  the  "  domestic  purposes  "  of  the  school. 

In  Busby  v.  Chesterfield  Waterworks  and  Gas  Light  Co.  (1) 
it  was  held  that  an  owner  or  occupier,  who  kept  for  his  private 
use  a  carriage  and  a  horse,  was  entitled  to  use  water,  supplied  by 
the  company  for  domestic  use,  for  the  horse  and  for  washing 
the  carriage.  In  Weaver  v.  Cardiff  Corporation  (2)  it  was  held 
that  water  supplied  to  a  fixed  bath  was  supplied  for  domestic 
purposes.  It  is  submitted  that  everything  in  respect  of  which 
the  occupier  is  rated — which  adds  to  the  amount  of  his  rating — 
falls  under  the  term  "domestic."  In  Liskeard  Union  v.  Lisheard 
Waterworks  Co.  (3)  it  was  held  that  a  supply  of  water  to  a 
workhouse  was  a  supply  for  domestic  purposes,  and  that  the 
inmates  were  to  be  treated  as  one  family.  In  Pidgeon  v. 
Great  Yarmouth  Waterworks  Co.  (4)  it  was  held  that  a  supply 
of  water  to  an  occupier  who  carried  on  the  business  of  a 
boarding-house  keeper,  the  water  being  used  by  the  boarders 
for  cleansing,  cooking,  drinking,  and  sanitary  purposes,  was  a 
supply  for  domestic  purposes.  It  may  be  admitted  that  if  the 
primary  object  of  the  swimming-bath  were  the  carrying  on  the 
business  of  teaching  swimming  the  supply  of  water  for  the  bath 
would  come  within  the  exception  in  s.  12.  But  this  school 
is  not  one  for  teaching  swimming.  Its  object  is  education 
generally.    The  swimming-bath  is  a  mere  incident. 

[EoMEE  L.  J.  Must  not  the  term  "reasonable  "  be  understood 
with  regard  to  the  amount  of  water  used  and  the  purpose  for 
which  it  is  used  ?  Suppose  a  man  had  a  ravine  in  his  garden. 
Could  he  place  a  dam  across  the  ravine  and  so  construct  a  large 


(1)  B.  B.  &E.  176. 

(2)  48  L.  T.  906. 


(3)  7  Q.  B.  D.  505. 

(4)  [1902]  1  K.  B.  310. 
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swimming-bath,  and  demand  a  supply  of  millions  of  gallons  of 
water  for  it  ?] 

That  case  would  be  met  by  s.  17  of  the  Act  of  1863,  which 
imposes  a  penalty  on  any  person  supplied  with  water  who 

wilfully  or  negligently  causes  or  suffers  any  pipe  ....  or 
other  apparatus  ....  to  be  so  used  or  contrived  as  that  the 
water  supplied  to  him  by  the  undertakers  is  or  is  likely  to  be 
wasted,  misused,  unduly  consumed,  or  contaminated."  If  each 
boy  in  the  school  took  a  separate  fixed  bath,  the  consumption 
of  water  might  be  as  large  as  if  all  the  boys  used  the  swimming- 
bath.  The  plaintiffs  supply  water  in  order  to  make  a  profit, 
and  they  are  also  the  rating  authority  of  the  district ;  they  run 
no  risk  of  loss.  The  Act  should  be  construed  in  favour  of  the 
consumers. 

[EoMER  L.J.  Suppose  the  boys  were  lodged  in  different 
masters'  houses,  as  they  are  at  Harrow,  but  there  was  one 
swimming-bath  for  the  use  of  the  whole  school  ?] 

Still  the  whole  school  would  be  under  one  management. 
There  is  nothing  to  prevent  a  combination  of  a  number  of 
persons  each  of  whom  is  entitled  to  a  supply  of  water  for 
domestic  purposes. 

[KoMER  L.J.  Suppose  the  bath  is  used  purely  for  recreation  : 
could  it  be  said  that  the  supply  of  water  would  be  for  domestic 
purposes  ?] 

A  piano  is  an  ordinary  article  of  domestic  furniture,  but  it  is 
used  only  for  recreation.  Prima  facie  the  use  of  water  for 
every  domestic  purpose  is  the  right  of  the  consumer,  and  this 
includes  the  amenities  of  the  house :  Bristol  Waterworks  Co. 
v.  Uren.  (1)  There  is  no  evidence  that  the  school  is  carried 
on  for  the  purpose  of  teaching  swimming  except  the  statement 
in  the  prospectus  that  a  fee  will  be  charged  for  the  teaching 
of  swimming.  This  is  only  an  additional  convenience.  If 
swimming  were  not  taught,  the  bath  would  be  used  for  domestic 
purposes.  Can  the  teaching  of  swimming  make  any  difference  ? 
If  the  carrying  on  of  the  school  is  a  business  it  is  not  a  trade, 
and  the  special  charge  for  water  can  be  imposed  only  in  the 
case  of  a  business  in  the  nature  of  a  trade. 

(1)  (1885)  15  Q.  B.  D.  637,  648. 
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C.  A.  Upjohn,  E,C.,  in  reply.    If  the  defendants  are  right,  every 

1902       occupier  within  the  district  would  be  entitled  to  have  a  swim- 
Barnard    ming-bath  holding  35,000  gallons  of  water,  and  to  have  it 
IJ^EB\N     emptied  and  refilled  once  in  every  week.    It  would  be  impos- 
CouNciL    sibie  for  the  plaintifis  to  supply  water  in  that  way  in  addition 
Wilson,     to  the  supply  for  Ordinary  purposes,  and  it  would  be  unreason- 
able  to  demand  it.    Where  is  the  limit  to  be  drawn?    It  is 
said  it  cannot  be  unreasonable  to  require  the  plaintiffs  to  supply 
the  bath,  because  they  are  willing  to  do  so  if  they  can  make 
a  special  charge.    But  the  plaintiffs  could  not  supply  every 
occupier  in  this  way,  and  if  they  make  a  special  charge  they 
can  under  their  rules  reserve  the  power  to  discontinue  the 
supply  in  the  event  of  scarcity  of  water,  and  in  that  way  retain 
the  power  of  performing  their  duty  of  supplying  water  for  the 
necessary  purposes  of  daily  life.    If  the  supply  of  water  to  the 
swimming-bath  be  for  a  domestic  purpose,  still  the  use  of  such 
a  quantity  of  water  would  be  an  "undue  consumption."  The 
teaching  of  swimming  is  part  of  the  business  of  the  school. 
It  is  admitted  that,  if  the  teaching  of  swimming  were  carried 
on  alone,  it  would  be  a  business ;  it  is  not  the  less  so  because 
it  is  combined  with  other  teaching. 

Vaughan  Williams  L.J.  In  my  judgment  the  decision 
of  this  case  depends  entirely  upon  a  question  of  fact,  as  to 
which  different  minds  may  well  arrive  at  different  conclusions. 
According  to  my  view,  we  have  not  very  complete  information 
as  to  the  circumstances  from  which  we  have  to  arrive  at  the 
conclusion  of  fact.  It  would  not,  I  think,  be  the  proper  way 
of  approaching  the  question  before  us  to  ask  whether  the 
Legislature  could  have  intended  that  a  supply  of  water  for 
large  swimming-baths  for  schools  should  be  included  under 
the  term  "for  domestic  purposes."  It  seems  to  me  that  a 
great  part  of  Mr.  Upjohn's  argument  was  based  on  this,  that 
it  was  not  likely  the  Legislature  could  have  intended  to  put  a 
water  company  or  a  local  authority  who  supply  water  in  such  a 
position  as  that  they  would  have  to  supply  a  large  swimming- 
bath  with  water.  We  ought,  I  think,  to  look  at  the  words  of 
the  statute,  and  unless  their  natural  construction  would  lead 
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to  some  absurd  result  we  ought  to  give  that  construction  to 
them.  Now  s.  53  of  the  Waterworks  Clauses  Act,  1847,  pro- 
vides that  "  every  owner  and  occupier  of  any  dwelHng-house  " 
within  the  district  shall  be  entitled  to  demand  and  receive 
a  sufficient  supply  of  water  for  his  domestic  purposes."  We 
have  to  say  what  is  the  meaning  of  the  phrase  "  for  his 
domestic  purposes"  when  used  in  relation  to  "owner  or 
occupier  of  any  dwelling-house."  From  the  cases  which  have 
been  decided  upon  that  section  it  is  clear  that  it  could  not  be 
said  that  the  domestic  purpose  is  only  one  which  has  to  be 
attained  inside  the  dwelling-house  of  the  occupier,  nor  that  it 
must  be  such  as  is  essential  to  the  occupation  of  the  house,  or 
even  to  the  healthy  occupation  of  the  house.  It  is  plain  on  the 
authorities  that  there  is  no  such  limitation  of  the  meaning  of 
''domestic  purposes."  Before  dealing  with  those  authorities 
I  wish  to  say  a  word  about  s.  12  of  the  Waterworks  Clauses 
Act,  1863.  [His  Lordship  read  the  section.]  The  inference 
which  I  draw  from  those  express  statutory  exceptions  is  that 
the  things  thus  excepted  would  before  the  Act  of  1863  have 
fallen  within  the  term  "  domestic  purposes  "  in  s.  53  of  the 
Act  of  1847,  and  that  it  was  necessary  there  should  be  an 
express  statutory  exception  to  take  them  out  of  that  section. 
A  remarkable  instance  of  what  was  held  to  be  included  under 
the  term  "domestic  purposes"  before  the  Act  of  1863  is  to  be 
found  in  Bushy  v.  Chesterfield  Waterworks  and  Gas  Light  Co.  (1), 
in  which  it  was  held  that  an  occupier,  who  kept  a  carriage  and 
a  horse  for  private  use,  was  entitled  to  call  on  the  water  com- 
pany to  supply  him  under  the  head  of  "  domestic  purposes  " 
with  water  for  the  horse  and  for  washing  the  carriage.  In 
giving  judgment  Lord  Campbell  C.J.  said  (2) :  "  The  horse  and 
carriage  were  for  private  use,  and  were  kept  on  the  premises  ; 
that  being  so,  the  water  used  for  them  was  applied  to  domestic 
use.  If  that  be  not  so,  I  do  not  see  how  we  are  to  distinguish 
between  a  horse  so  kept  and  a  dog  or  cat.  The  horse  and 
carriage  are  kept  for  the  use  of  the  occupier  of  the  house,  for 
his  health  and  enjoyment,  in  an  outhouse  belonging  to  his 
premises."  In  that  judgment  Erie  J.  and  Crompton  J.  agreed. 
(1)  E.  B.  (fe  E.  176.  (2)  E.  B,  &  E.  182. 


C.  A. 

1902 

Barnard 
Castle 
Urban 
Council 

V. 

Wilson. 


A^aughan 
Williams  L.J. 


754 


CHANCERY  DIVISION. 


[1902] 


C.  A. 

1902 

Eabnaed 
Castle 

XJUBAN 

Council 

V. 

Wilson. 

Vaughan 
Williams  L.J. 


After  that  decision  it  seems  to  me  impossible  to  say  that  water 
supplied  for  the  purpose  of  making  the  occupation  of  a  house 
more  convenient,  or  for  increasing  its  amenities  to  the  owner 
or  occupier,  is  not  supplied  for  domestic  purposes.  That 
decision  was  approved  in  Bristol  WatertvorJcs  Co.  v.  Uren  (1), 
where  A.  L.  Smith  J.,  who  delivered  the  judgment  of  the 
Court,  said  (2)  :  "  In  our  judgment,  water  used  for  the  mere 
amenities  of  the  house,  such  as,  in  this  case,  the  watering  of 
the  pleasure-garden  surrounding  and  attached  to  and  occupied 
with  the  house,  may  legitimately  and  fairly  be  held  to  be  used 
for  domestic  purposes  within  the  meaning  of  the  statute  in 
question."  The  use  then  of  water  for  the  more  convenient 
occupation  of  a  house  or  for  increasing  its  amenities  to  the  owner 
or  occupier  is  prima  facie  a  use  for  domestic  purposes.  And 
I  do  not  think  you  can  cut  down  the  rule  by  saying  that  the 
user  must  be  one  which  is  a  usual  one,  and  that  it  is  not  usual 
to  have  a  swimming-bath  in  a  dwelling-house,  and  therefore 
water  supplied  for  it  is  not  a  "  domestic  "  use  within  the  mean- 
ing of  the  section.  I  cannot  agree  with  that  view.  If  that  were 
the  true  rule,  I  think  the  Courts  would  have  been  obliged  to 
hold  that  a  supply  of  water  for  a  fixed  bath  is  not  a  supply  for 
domestic  purposes,  for  when  the  Act  of  1847  was  passed  the 
houses  in  the  United  Kingdom  which  had  not  a  fixed  bath 
were  in  a  large  majority,  and  even  now  in  the  twentieth  century 
I  am  convinced  that  they  are  still  in  a  majority.  I  think,  there- 
fore, that  the  true  definition  of  "  domestic  purposes  "  is  that 
which  I  have  already  stated.  Another  limitation  which  has  been 
suggested  in  the  course  of  the  argument  is  that  the  user  must 
be  reasonable  with  reference  to  the  capacity  of  the  water  com- 
pany or  the  water  authority  to  supply  their  district.  In  the 
present  case  the  plaintiffs  admit  their  capacity  to  supply  the 
defendants'  swimming-bath,  but  they  say  they  are  entitled  to 
make  a  special  charge  for  so  doing.  Then  it  was  said,  suppose 
every  occupier  in  the  district  wanted  a  supply  of  water  for  a 
swimming-bath.  But  you  must  construe  the  Act  of  Parlia- 
ment having  regard  to  the  real  facts,  and  it  is  idle  to  suggest 
that  every  one  would  want  a  supply  of  water  for  a  swimming- 
(1)  15  Q  B.  D.  637.  (2)  15  Q.  B.  D.  648. 
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bath.    Then  it  was  said  that  the  supply  required  must  be  C.A. 
reasonable  as  regarded  the  subject-matter.   I  cannot  find  either  1902 
in  the  Act  or  in  any  of  the  decided  cases  any  trace  of  such  a  babnard 
limitation.    As  regards  the  exception  in  s.  12  of  the  Act  of  urbTn 
1863,  that    a  supply  of  water  for  domestic  purposes  shall  not  Council 
include  a  supply  ....  for  any  trade,  manufacture  or  business,"  Wilson. 
I  agree  that  the  carrying  on  of  a  school  is  the  carrying  on  of  vauKhan 

a  business.  But  I  also  agree  with  Buckley  J.  that  the  fact  that   

a  house  is  used  for  the  purpose  of  a  business  does  not  prevent 
the  use  of  water  for  domestic  purposes  within  that  house.  The 
mere  fact  that  in  such  a  house  there  is  a  swimming-bath  does 
not  make  the  supply  of  water  to  the  bath  a  supply  for  the  pur- 
poses of  the  business.  It  may  still  be  a  supply  for  the  domestic 
purposes  of  the  residents  in  the  house.  The  conclusion  at 
which  Buckley  J.  arrived  was  that  this  swimming-bath  was  used 
in  order  that  the  occupation  of  the  house  by  the  boys  might 
be  a  healthy  one ;  and  if  that  were  so,  the  supply  of  water  to 
the  bath  would  be  for  domestic  purposes,"  and  not  for  the 
business  of  the  school.  It  is  said  that  this  conclusion  of  fact 
is  wrong,  and  that  we  ought  to  hold  that  the  bath  is  really 
used  for  the  purpose  of  teaching  swimming  to  the  boys.  I 
understand  that  my  learned  brethren  have  come  to  the  con- 
clusion that  this  is  the  object  of  the  bath,  and  I  do  not  wish 
to  differ  from  them  upon  this  question  of  fact,  though  I  should 
have  preferred  to  have  further  information  upon  this  point. 
I  assent,  therefore,  to  the  appeal  being  allowed,  on  the  ground 
that  the  bath  is  used  for  the  purpose  of  making  the  teaching 
of  the  school  more  effectual,  and  not  for  the  purpose  of  making 
the  occupation  of  the  house  more  convenient.  But  I  do  not 
intend  to  decide  that  a  supply  of  water  to  a  swimming-bath  is 
necessarily  in  every  case  a  supply  for  non-domestic  purposes. 

KoMER  L.J.  I  agree.  But  as  the  case  gives  rise  to  some 
questions  of  general  importance  I  think  it  right  to  state  my 
view  of  them.  It  has  been  argued  that  the  only  test  whether 
a  supply  of  water  is  required  for  domestic  purposes  is,  whether 
the  water  is  used  and  consumed  by  the  occupier  of  the  house 
for  the  private  purposes  of  himself  and  his  household.    In  my 
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opinion  that  is  too  wide  a  proposition,  and  it  is  not  the  right 
test.  For  instance,  suppose  that  water  suppHed  at  high 
pressure  (as  it  generally  is)  were  used  by  an  occupier  as  a 
motive  power  to  drive  a  dynamo  for  the  purpose  of  lighting 
his  house  by  electricity.  In  my  opinion  it  could  not  be  said 
that  such  a  user  of  the  water  would  be  a  use  for  domestic 
purposes.  Again,  suppose  a  man  had  a  very  large  garden 
attached  to  his  house :  could  he  call  upon  a  water  company 
to  fill  with  water  a  pond  which  he  chose  to  dig  in  his  garden 
for  the  purpose  of  boating  ?  I  think  such  a  use  of  the  water 
would  not  be  for  domestic  purposes.  It  appears  to  me  that 
regard  must  be  had  to  the  ordinary  habits  of  domestic  life 
in  this  country,  and  also  to  what  can  reasonably  be  considered 
a  domestic  purpose.  And  I  think  the  test  of  reasonableness 
ought  also  to  be  applied  to  the  quantity  of  water  required.  I 
think  this  is  shewn  by  s.  17  of  the  Act  of  1863,  which  imposes 
a  penalty  on  any  person  supplied  with  water  who  "  wilfully  or 
negligently  causes  or  suffers  any  pipe  ....  or  other  apparatus 
....  to  be  so  used  or  contrived  as  that  the  water  supplied  to 
him  ....  is  or  is  likely  to  be  wasted,  misused,  unduly  consumed, 
or  contaminated."  In  determining  what  can  reasonably  be  con- 
sidered a  "  domestic  purpose,"  I  think  you  ought  to  consider 
not  only  the  consumer,  but  also  the  obligation  of  the  water 
company  or  authority  to  afford  a  compulsory  supply  to  their 
district  for  domestic  purposes.  It  is  a  serious  question  whether 
in  every  case  in  which  an  occupier  desires  to  have  a  supply  of 
water  for  his  enjoyment  and  pleasure  the  water  company  or 
authority  are  bound  to  supply  him  without  regard  to  the 
ordinary  requirements  of  their  district  for  the  purposes  of 
drinking,  washing,  and  sanitation.  Let  me  give  an  example 
of  what  I  mean.  I  agree  that  a  householder  might  allow  his 
dog  or  his  cat  to  drink  the  water  supplied  for  domestic 
purposes  and  might  use  the  water  for  washing  them.  So 
again,  as  has  been  decided,  he  might  use  the  water  for  washing 
his  horse  and  carriage  and  for  watering  the  horse.  There 
must,  however,  be  some  limitation.  Suppose  a  wealthy  pro- 
prietor chose  to  keep  other  tame  animals — for  instance,  a  tame 
elephant — would  it  be  reasonable  for  him  to  call  upon  a  water 
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company  to  supply  him  with  water  to  fill  a  special  bath  for  the 
elephant?  In  my  opinion  that  would  not  be  a  supply  for 
domestic  purposes.  So  again,  it  might  be  reasonable  to  use 
the  water  to  fill  a  small  tank  for  gold-fish.  But  suppose  an 
occupier  desired  to  keep  a  private  aquarium,  I  should  not  be 
inclined  to  hold  that  he  could  require  a  water  company  to 
furnish  him  with  a  supply  of  running  water  for  it.  In  my 
opinion  you  must  approach  the  consideration  of  each  case  with 
some  regard  to  what  is  reasonable,  and  see  in  each  case  whether 
the  supply  of  water  which  is  wanted  is  reasonably  a  supply  for 
domestic  purposes.  I  am  not  prepared  to  hold  that  in  every 
case  a  supply  of  water  to  a  swimming-bath  constructed  by  the 
occupier  of  a  house  would  be  a  supply  for  domestic  purposes. 
Suppose  an  occupier  who  had  a  large  garden  chose  to  construct 
in  it  a  large  swimming-bath  for  his  pleasure  or  recreation  :  in 
such  a  case,  in  my  opinion,  he  would  not  be  entitled  to  require 
a  water  company  to  supply  water  to  the  bath.  Looking  at  the 
circumstances  of  the  present  case,  I  think  the  water  for  the 
bath  is  not  required  for  domestic  purposes.  In  my  judgment, 
the  bath  was  really  constructed  and  is  required  for  the  purposes 
of  the  business  of  the  school,  and  not  for  the  domestic  purposes 
of  the  school  considered  as  the  domus  or  home  of  the  boys. 
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Stieling  L.J.  This  case  is  one  of  some  difficulty.  The 
question  arises  upon  the  construction  of  two  sections  in  two 
Acts  of  Parliament,  which  have  already  created  difficulties  and 
will  probably  do  so  again.  I  wish  to  confine  my  observations 
to  this  particular  case,  and  not  to  deal  with  any  general  pro- 
positions of  law.  It  is  plain  from  the  decided  cases  that  the 
words  "  domestic  purposes  "  in  s.  53  of  the  Act  of  1847  ought 
to  receive  a  wide  construction.  This  is  shewn  by  Busby  v. 
Chesterfield  Waterworks  and  Gas  Light  Co.  (1)  Still  the  words 
cannot  be  treated  as  having  an  unlimited  meaning.  And  I 
am  not  prepared  to  say  that  the  cases  which  are  excepted  by 
s.  12  of  the  Act  of  1863  would  but  for  that  exception  have  been 
included  under  domestic  purposes  "  in  s.  53.  I  think  that 
some  of  the  exceptions  were  mentioned  merely  by  way  of  pre- 
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caution.  In  Bushy  v.  Chesterfield  Waterioorlis  and  Gas  Light 
Co.  (1)  the  decision  was  based  on  the  fact  that  the  horse  and 
carriage  were  kept  for  private  use ;  if  they  had  been  kept  for  the 
purpose  of  being  jobbed  for  hire,  the  decision  would  or  might 
have  been  different.  The  question  in  the  present  case  is, 
whether  a  supply  of  water  to  a  swimming-bath  at  a  school  is  a 
supply  for  domestic  purposes  or  for  the  purposes  of  the  busi- 
ness of  the  school.  For  myself  I  am  not  prepared  to  say  that, 
if  the  occupier  of  a  house  constructed  a  swimming-bath  for 
the  use  of  himself  and  his  household,  a  supply  of  water  to  it 
would  not  be  for  domestic  purposes.  Tor  the  present  purpose 
I  will  assume  that  it  would.  But  if  the  occupier  carried  on 
the  business  of  teaching  swimming  and  used  the  bath  for  the 
purpose  of  giving  lessons  in  swimming,  in  my  opinion  that 
would  not  be  a  use  of  the  water  for  domestic  purposes.  The 
present  case  lies  between  the  two  cases  which  I  have  put.  I 
agree  with  the  conclusion  of  Buckley  J.  that  the  carrying  on 
of  the  school  is  a  "  business," .and  I  think  that  a  supply  of 
water  to  the  house  in  which  the  scholars  live  would  be  a 
supply  for  domestic  purposes.  But,  looking  at  all  the  circum- 
stances of  the  case,  I  have  come  to  the  conclusion  that  this 
swimming-bath  is  used,  not  for  the  purposes  of  the  school 
considered  as  the  home  of  the  boys,  but  for  the  purposes  of 
the  business  of  the  school,  especially  having  regard  to  the 
prospectus  in  which  the  swimming-bath  is  put  forward  as  one 
of  the  advantages  of  the  school,  and  it  is  stated  that  a  separate 
fee  is  charged  for  the  use  of  it.  In  my  opinion  the  bath  is 
used  for  one  of  the  educational  purposes  of  the  school ;  in 
other  words,  it  is  used  for  the  business  of  the  school.  Upon 
this  question  of  fact  I  differ  with  the  greatest  respect  from  the 
conclusion  of  Buckley  J. 


Solicitors :  Doyle,  Devonshire  d-  Woodhousey  for  J,  Ingram 
Dawson,  Barnard  Castle ;  Huntington  db  Leaf,  for  A.  T,  Piper, 
Barnard  Castle, 
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GREAT  WESTERN  RAILWAY  COMPANY  v.  TALBOT. 

[1900    G.  1173.] 

Railway  Company — '-^Accommodation  Worhs''' — Grant  of  Easement — Level 
Crossing — Extent  of  Landowners'"  Bight  of  User — Bailivays  Clauses 
Consolidation  Acty  1845  (8  &  9  Vict.  c.  20),  ss.  16,  68-76. 

Under  the  provisions  of  the  Railways  Clauses  Consolidation  Act,  1845, 
for  the  construction  by  a  railway  company  of  "  accommodation  works  "  for 
the  benefit  of  a  landowner  whose  land  is  severed  by  the  railway,  the  land- 
owner is  entitled  to  a  convenient  passage  over  the  railway  sufficient  to 
make  good,  so  far  as  possible,  any  interruption  which  the  construction  of 
the  railway  causes  by  severance  in  the  working  or  use  of  his  land, 
including  any  alteration  or  extension  of  that  working  or  use  which  could  or 
ought  to  have  been  contemplated  by  the  parties  when  the  accommodation 
works  were  made  and  accepted. 

Great  Northern  By.  Co.  v.  M'AHster,  [1897]  1  I.  R.  587,  602,  approved 
and  adopted. 

A  railway  severed  the  land  of  a  landowner  and  crossed  on  the  level  a 
road  belonging  to  him  upon  which  he  had  a  tramway  by  which  goods  and 
traffic  from  his  land  were  conveyed  to  a  neighbouring  port.  He  had  also 
allowed  coals  to  be  conveyed  along  the  tramway  to  the  port  from  a  colliery 
not  situate  on  his  land.  On  the  occasion  of  the  purchase  by  the  railway 
company  of  the  portion  of  the  road  crossed  by  the  railway  and  of  other  land 
belonging  to  him  taken  by  the  company,  the  company  entered  into  an 
agreement  with  him  that  they  would  construct  and  maintain  certain  works 

for  the  accommodation  of  the  owners  and  occupiers  for  the  time  being  of 
the  lands  adjoining  the  railway."  These  works  included  a  level  crossing 
for  the  tramway.  The  level  crossing  was  constructed,  and  the  company 
entered  into  a  deed  of  covenant  with  the  landowner  in  accordance  with 
the  agreement.  The  landowner's  successor  in  title  afterwards  claimed  to 
be  entitled  to  convey  over  the  level  crossing  goods  and  traffic  brought  on 
to  her  land  from  other  places,  whether  situate  on  her  estate  or  not : — 

Ileldj  by  the  Court  of  Appeal,  that  she  was  not  entitled  to  use  the  level 
crossing  for  the  purpose  of  conveying  goods  and  traffic  so  as  substantially 
to  increase  the  burden  of  the  easement  by  altering  or  enlarging  its 
character,  nature,  or  extent  as  enjoyed  at  or  previously  to  the  date  of  the 
deed  of  covenant,  or  as  since  enjoyed  by  her  or  her  predecessors  in  title, 
if,  owing  to  acquiescence  or  otherwise,  that  subsequent  enjoyment  was 
binding  on  the  company. 

Decision  of  Kekewich  J.  reversed. 

Appeal  from  a  decision  of  Kekewich  J. 
The  question  was  as  to  the  extent  to  which  the  defendant, 
Miss  Talbot,  was  entitled  to  use  a  level  crossing  over  a  railway 
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in  South  Wales  belonging  to  the  Great  "Western  Eailway  Com- 
pany, at  a  point  where  a  tramway  belonging  to  the  defendant 
crossed  the  plaintiffs'  railway. 

The  facts  were  thus  stated  iti  the  judgment  of  Stirling  L.J. 
The  railway  now  vested  in  the  plaintiff  company  was  originally 
constructed  in  the  neighbourhood  of  the  place  in  question  by 
the  South  Wales  Eailway  Company  (incorporated  by  the  South 
Wales  Eailway  Act,  1845) .  The  railway  intersected  the  Talbot 
estate,  of  which  the  defendant  is  now  the  owner,  and  a  contract 
was  entered  into  between  the  South  Wales  Company  and  Mr. 
Christopher  Eice  Mansel  Talbot,  the  defendant's  predecessor 
in  title,  for  the  purchase  by  that  company  of  certain  lands 
required  by  them  for  the  purposes  of  their  undertaking,  and  it 
was  at  the  same  time  agreed  (as  stated  in  a  deed  of  March  13,. 
1868,  hereafter  mentioned)  that  the  company  "  should  make 
certain  works  for  the  accommodation  of  the  owners  or  owner 
for  the  time  being  of  the  lands  adjoining  their  railway  on 
both  sides  thereof  where  it  intersected  the  lands  of  the  said 
C.  E.  M.  Talbot."  The  South  Wales  Company  was  in  1863- 
amalgamated  with  the  Great  Western  Eailway  Company. 
Before  the  amalgamation  the  purchase-money  for  the  land 
agreed  to  be  sold  was  paid,  and  the  accommodation  works 
stipulated  for  were  constructed  by  the  South  Wales  Company^ 
but  no  conveyance  to  them  of  the  lands  bought  by  them  from 
Mr.  Talbot  was  executed. 

By  two  deeds  dated  respectively  March  13, 1868,  Mr.  C.  E.  M. 
Talbot  and  other  persons  interested  in  the  Talbot  estate  duly 
conveyed  these  lands  to  the  Great  Western  Company,  and  by 
another  deed  of  even  date,  made  between  the  Great  Western 
Eailway  Company  of  the  first  part,  Mr.  C.  E.  M.  Talbot  of  the 
second  part,  Theodore  Mansel  Talbot  of  the  third  part,  and 
William  Llewellyn  of  the  fourth  part,  the  Great  Western  Com- 
pany entered  into  covenants  with  the  other  parties  that  they, 
the  Great  Western  Company,  their  successors  and  assigns^ 
would  from  time  to  time  and  at  all  times  thereafter  maintain 
respectively  all  the  works  specified  in  the  schedule  thereto  "for 
the  accommodation  of  the  owners  and  occupiers  for  the  time 
being  of  the  lands  adjoining  the  said  railway." 
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The  schedule  included  the  following  : — 
"  The  level  crossing  for  the  highway  to  Courtycha  Farm  and 
Port  Talbot. 

"  The  level  crossing  for  the  railway  leading  frona  the  Oakwood 
Ironworks  to  Port  Talbot. 

"  The  level  crossing  for  the  tramroad  leading  from  the 
Margam  Tin  works  to  Port  Talbot." 

At  the  date  of  the  deed  these  three  level  crossings  ran  side 
by  side.  At  the  date  of  the  action  the  latter  two  had  been 
united  into  one,  and  the  question  in  the  action  related  to 
that  one. 

The  plaintiffs  claimed  a  declaration  that  the  defendant  was 
not  entitled  to  use  the  level  crossings  for  the  purpose  of  bringing 
over  them  any  goods  or  traffic  from  the  Cwm  Avon  Works,  or 
to  or  from  any  other  works  or  place  which  was  not  served  by 
one  or  other  of  the  two  lines  of  rails  which  in  1868  passed  over 
the  level  crossings,  and  an  injunction  to  restrain  the  defendant 
from  using  the  level  crossings  otherwise  than  in  accordance 
with  the  declaration. 

The  Cwm  Avon  Works  were  situate  on  land  belonging  to  the 
Earl  of  Jersey,  not  to  the  defendant. 

The  plaintiffs  claimed  in  the  alternative  a  declaration  that 
the  defendant  was  not  entitled  to  use  the  level  crossings  except 
for  the  purpose  of  bringing  goods  or  traffic  to  or  from  places 
on  her  own  estate,  and  an  injunction  to  restrain  her  from  using 
the  level  crossings  otherwise  than  in  accordance  with  that 
alternative  declaration. 

By  her  defence  the  defendant  claimed  to  be  entitled  to  bring 
over  the  level  crossings  goods  and  traffic  brought  on  to  her  land 
from  the  Cwm  Avon  Works,  situate  on  land  of  the  Earl  of 
Jersey,  but  she  denied  that  this  would  increase  the  burden  of 
any  easement  theretofore  enjoyed  by  her  or  her  predecessors  in 
title  over  the  level  crossings.  She  also  claimed  to  be  entitled 
to  bring  over  the  level  crossings  goods  and  traffic  brought  on 
to  her  land  from  other  places,  whether  those  places  were  or 
were  not  served  by  either  of  the  tramways  in  1868,  and  whether 
they  were  or  were  not  situate  on  her  own  estate. 

Kekewich  J.  held  that  the  grant  by  the  Great  Western 
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Company  to  Mr.  Talbot  was  part  of  the  price  paid  to  him  for 
the  purchase  of  his  land,  and,  there  being  nothing  in  the  grant 
to  limit  the  user,  there  was  no  reason  why  the  defendant  should 
not  use  the  crossings  for  any  purpose  she  pleased,  provided  that 
the  user  must  not  interfere  with  the  traffic  of  the  Great 
Western  Company. 

The  Court  of  Appeal  came  to  the  conclusion  upon  the 
evidence  that,  at  and  prior  to  the  date  of  the  deed  of  covenant 
of  1868,  the  tramroad  leading  from  the  Margam  Tinworks  to 
Port  Talbot  was,  with  the  assent  of  Mr.  Talbot,  used  for  the 
purpose  of  bringing  coals  to  Port  Talbot  from  coal  pits  situate 
at  Tewgoed  on  land  belonging  to  the  Earl  of  Jersey. 

The  plaintiffs  appealed. 

Cripps,  K.C.,  P.  0.  Lawrence,  K.C,  and  Howard  Wright,. 
for  the  plaintiffs.  It  is  submitted  that  this  level  crossing  is  an 
"  accommodation  work  "  within  the  meaning  of  s.  68  of  the 
Eailways  Clauses  Consolidation  Act,  1845. 

That  being  so,  accommodation  works  are  made  only  for  the 
use  of  the  landowner  whose  lands  are  severed  by  the  railway, 
and  their  user  must  be  limited  with  regard  to  the  condition  and 
user  of  the  land  at  the  time  when  the  severance  takes  place : 
Bhondda  and  Swansea  By.  Co.  v.  Talbot  (1)  ;  Midland  By. 
Co.  V.  Gribble  (2) ;  Beg.  v.  Brown  (3)  ;  London  and  North 
Western  By.  Co.  v.  Buncorn  Bural  Council.  (4)  An  Irish 
authority  to  the  same  effect  is  Great  Northern  By.  Co.  v. 
M'Alister.  (5)  The  defendant  is  not  entitled  to  bring  traffic 
arising  outside  her  own  land  across  the  plaintiffs'  line.  She 
claims  in  substance  the  right  to,  bring  traffic  coming  from  any 
distance,  however  great.  This  might  cause  serious  inconvenience 
to  the  working  of  the  plaintiffs'  line.  It  is  submitted  that  the 
defendant  is  entitled  to  use  the  level  crossing  only  for  the 
purposes  of  her  own  land,  and  not  to  bring  an  entirely  new 
traffic  across  the  plaintiffs'  line.  At  the  time  of  the  severance 
the  only  user  of  the  tramway  for  traffic  outside  Mr.  Talbot's. 
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(1)  [1897]  2  Ch.  131.  (3)  (1867)  L.  R.  2  Q.  B.  630. 

(2)  [1895]  2  Ch.  827,  829.  (4)  [1898]  1  Ch.  34,  42,  561. 

(5)  [1897]  1 1.  R.  587,  602. 
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land  was  for  the  carrying  of  coals  from  the  Tewgoed  Collieries 
situate  on  Lord  Jersey's  land.  At  any  rate,  the  defendant  is 
not  now  entitled  to  use  the  level  crossing  for  any  outside  traffic 
other  than  that  from  those  collieries.  That  user  was  allowed 
to  the  lessee  of  the  Margam  Works,  but  it  cannot  be  extended, 
as  the  defendant  claims,  to  any  traffic  arising  anywhere.  The 
accommodation  works  provided  by  the  company  were  those 
prescribed  by  the  Kailways  Clauses  Act,  though  the  arrange- 
ment was  carried  out  by  means  of  the  deed  of  covenant.  The 
statutory  "  accommodation  works  "  are  limited  to  the  provision 
of  communication  between  the  two  parts  of  the  land  which  are 
severed  by  the  railway.  The  defendant  may  rely  upon  United 
Land  Co.  v.  Great  Eastern  By.  Co.  (1) ;  but  there  the  decision 
turned  upon  the  special  words  of  the  grant,  and  it  does  not 
conflict  with  Beg.  v.  Brown.  (2)  For  the  same  reason  Finch  v. 
Great  Western  By.  Co.  (3)  is  distinguishable.  The  plaintiffs  do 
not  object  to  the  user  of  the  crossing  for  the  purposes  of  the 
defendant's  own  estate ;  they  object  to  its  user  for  outside 
through  traffic.  Band  v.  Kingscote  (4)  depended  on  the  terms 
of  the  grant. 

Warrington,  K.C.,  S.  T.  Evans,  K.C.,  and  Mark  Bomer,  for 
the  defendant.  The  broad  question  is  whether  the  defendant 
is  entitled  to  use  this  level  crossing  for  traffic  which  does  not 
originate  upon  or  is  not  going  to  her  own  estate.  It  is  said 
that  the  level  crossing  must  be  treated  just  as  if  it  were  an 
**  accommodation  work  "  under  the  Act.  It  is  submitted  that 
this  is  not  the  way  to  deal  with  the  case.  The  parties  did  not 
rely  upon  the  statutory  rights,  but  they  substituted  an  agree- 
ment, and  the  question  is  what  is  the  true  construction  of  the 
documents.  The  transaction  must  be  looked  at  as  a  whole. 
The  contract  between  the  parties  was  that  the  land  required 
by  the  company  (including  the  portion  of  the  road  which  was 
crossed  by  the  railway)  should  be  sold  to  them,  but  that  the 
right  of  user  of  the  tramway  should  continue  as  it  was  before, 
subject  only  to  the  reasonable  user  of  the  railway.    This  is  in 
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0.  A.      accordance  with  what  was  said  by  the  Court  of  Appeal  in 
1902       United  Land  Go,  v.  Great  Eastern  By .  Go.  (1),  and  the  decision 
Great     of  Kekewich  J.  in  the  present  case  is  to  the  same  effect.  The 
Rmway    Court  can  look  only  at  the  conveyance  and  the  deed  of  covenant 
Talbot         March  13,  1868.    In  both  Bhondda  and  Swansea  By.  Go.  v. 

  Talbot  (2)  and  Beg.  v.  Brown  (3)  the  material  question  was,  not 

as  to  the  user  of  the  accommodation  works  when  they  had 
been  constructed,  but  as  to  the  nature  of  the  works  which  the 
company  could  be  compelled  to  execute.  The  works  having 
been  constructed,  the  landowner  can  use  them  for  any  reasonable 
purpose.  He  could  not,  of  course,  e.g.,  use  a  bridge  in  such  a 
way  as  to  break  it  down.  He  could  not  impose  on  the  company 
a  greater  burden  for  its  maintenance.  The  true  explanation 
of  the  decision  in  Great  Northern  By.  Go.  v.  M'Alister  (4)  is 
that  the  proposed  user  of  the  level  crossing  by  the  defendant 
would  have  required  the  construction  of  other  works  by  the 
company,  and  that  it  would  have  endangered  the  use  of  the 
railway. 

The  cases  on  which  the  plaintiffs  rely  related  to  "  accom- 
modation works  "  in  the  strict  sense  of  the  term,  i.e.,  statutory 
works ;  this  level  crossing  is  not  a  statutory  accommodation 
work.  The  Court  is  not  at  liberty  to  inquire  into  the  origin  of 
the  goods  which  are  carried  over  the  crossing :  Williams  v. 
James  (5)  ;  Ghadwick  v.  Ma/rsden.  (6) 

As  to  the  right  of  the  defendant  to  grant  a  licence  to  use  the 
iramway,  see  Mitcalfe  v.  Westaway.  (7) 

July  28.  Stieling  L.J.  read  the  judgment  of  the  Court 
<Yaughan  Williams,  Eomer,  and  Stirling  L.J  J.),  in  which,  after 
stating  the  facts,  he  continued  : — It  appears  on  the  face  of  the 
deed  of  covenant  of  March  13,  1868,  that  the  works  specified 
in  the  schedule  were  executed  in  pursuance  of  an  agreement 
between  a  railway  company  and  a  landowner  whose  lands  were 
:about  to  be  intersected  by  the  company's  railway,  and  that 
\those  works  were  to  be    for  the  accommodation  of  the  owners 

(1)  L.  R.  10  Oh.  586.  (4)  [1897]  1  1.  R.  587,  602. 

(2)  [1897]  2  Ch.  131.  (5)  (1867)  L.  R.  2  C.  P.  577. 

(3)  L.  R.  2  Q.  B.  630.  (6)  (1867)  L.  R.  2  Ex.  285. 

(7)  (1864)  34  L.  J.  (CP.)  113. 
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and  occupiers  for  the  time  being  of  the  lands  adjoining  the 
railway." 

By  the  group  of  clauses  (ss.  68-76)  of  the  Kail  ways  Clauses 
Consolidation  Act,  1845,  under  the  heading  "  And  with  respect 
to  works  for  the  accommodation  of  lands  adjoining  the  rail- 
way," the  Legislature  has  imposed  on  railway  companies  an 
obligation  to  make  and  maintain  such  accommodation  works 
in  cases  in  which  the  railway  causes  interruptions*  to  the  use 
of  lands  through  which  it  is  made ;  and  by  s.  16  of  the  same 
Act  powers  for  the  purpose  of  constructing  such  works  are 
conferred.  On  the  other  hand,  the  Legislature  has  not  seen 
fit  expressly  to  authorize  a  railway  company  to  make  general 
grants  of  easements  over  lands  acquired  for  the  purposes  of  its 
undertaking  ;  and  in  Mulliner  v.  Midland  By.  Co.  (1)  it  was 
laid  down  by  Jessel  M.K.  that  (with  some  exceptions  which  do 
not  affect  the  present  question)  a  railway  company  has  no 
right  to  sell,  grant,  or  dispose  of  such  land,  or  of  any  easement, 
or  right  of  way  over  it,  except  for  the  purposes  of  the  com- 
pany's Act,  that  is,  with  a  view  to  the  traffic  of  the  com- 
pany (2) ;  and  it  was  there  held  by  him  that  a  grant  of  such  a 
right  of  way  was  ultra  vires.  The  principle  of  this  case  was 
approved  by  Lord  Blackburn  in  Ayr  Harbour  Trustees  v. 
Oswald  (3),  and  has  recently  been  applied  by  the  Court  of 
Appeal  in  Great  Western  By.  Co.  v.  Solihull  Bural  Council.  (4) 
Bearing  these  considerations  in  mind,  we  think  that  the 
natural  meaning  of  the  expression  works  for  the  accommo- 
dation of  owners  of  lands  adjoining "  the  plaintiffs'  railway 
in  the  deed  of  covenant  is  works  of  the  kind  contemplated 
by  ss.  68-76  of  the  Kailways  Clauses  Consolidation  Act,  1845  ; 
and  that  the  object  of  the  deed  was  to  secure  the  main- 
tenance by  the  plaintiff  company  of  works  which  had  been 
executed  by  their  predecessors  in  title  in  order  to  fulfil  the 
obhgation  imposed  on  them  by  those  sections.  Now,  as  is 
pointed  out  by  Lindley  L.J.  in  Bhondda  and  Swansea  By.  Co. 
V.  Talbot  (5),  it  has  been  decided  in  Beg.  v.  Fisher  (6)  and  Beg. 


0.  A. 

1902 

Gbeat 
Western 
Kailway 

V. 

Talbot. 


(1)  (1879)  11  Ch.  D.  611. 

(2)  Ibid.  623. 

(3)  (1883)  8  App.  Cas.  623,  634-5. 


(4)  (1902)  18  Times  L.  K.  707. 

(5)  [1897]  2  Ch.  137. 

(6)  (1862)  3  B.  &  S.  191. 
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V.  Brown  (1)  that  "  the  accommodation  works  which  the  com- 
pany may  be  required  to  make  are  such  accommodation  works 
as  are  required  at  the  time  the  land  is  taken,  having  regard  to 
its  then  use,  and  not  accommodation  works  which  may  be 
required  when  the  character  of  the  land,  and  perhaps  the 
nature  of  the  neighbourhood,  is  entirely  altered  years  after- 
wards." Further,  it  has  been  decided,  first  by  Chatterton  V.-C. 
and  then  by  the  Court  of  Appeal  in  Ireland,  in  Great  Northern 
By.  Co.  V.  M'Alister  (2),  that  the  landowner  having  obtained 
accommodation  works  (in  that  case,  as  in  this,  a  level  crossing) 
suitable  for  his  land  at  a  time  when  it  was  used  for  agricultural 
purposes  was  not  entitled  to  use  those  works  for  the  purposes 
of  traffic  in  minerals  quarried  from  the  same  lands.  In  the 
course  of  his  judgment  FitzGibbon  L.J.  thus  defined  the  rights 
of  the  landowner  (3) :  "  The  owner  of  the  adjoining  lands  was 
entitled,  when  the  railway  was  made,  to  a  convenient  passage 
over  the  railway  sufficient  to  make  good,  so  far  as  possible,  any 
interruption  which  the  construction  of  the  railway  caused  by 
severance  in  the  working  of  his  farm,  including,  I  should  say, 
any  alteration  or  extension  of  that  working  which  could  or 
ought  to  have  been  contemplated  by  the  parties  when  the 
accommodation  works  were  made  and  were  accepted."  With 
that  decision  and  definition  we  agree. 

It  appears  that  at  and  prior  to  the  date  of  the  deed  of  cove- 
nant of  1868,  "  the  tramroad  leading  from  the  Margam  Tin- 
works  and  Forges  to  Port  Talbot  "  extended  beyond  those 
works  to  a  point  where  the  river  Avon  is  crossed  by  a  bridge, 
and  was  there  connected  with  another  tramroad  which  crossed 
the  bridge  and  ran  on  land  belonging  to  Lord  Jersey  to  some 
coal  pits  at  Tewgoed  demised  by  him  to  the  same  person  who 
was  lessee  under  Mr.  C.  K.  M.  Talbot  of  the  Margam  Works  ; 
and  further,  that  the  tramway  was  used,  with  the  assent  of 
Mr.  Talbot,  for  bringing  goods,  consisting  principally  of  coal, 
from  those  pits,  not  only  to  the  Margam  Works  but  also  to 
Port  Talbot,  where  the  coal  was  shipped  for  the  benefit  of  the 
lessee.    The  Margam  Works  have  been  discontinued,  but  the 

(1)  L.  R.  2  Q.  B.  630.  (2)  [1897]  1  I.  R.  587,  602. 

(3)  [1897]  1  I.  R.  605. 
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defendant  claims  the  right  to  bring  over  the  level  crossing 
goods  and  traffic  from  Cwm  Avon  Works,  and  states  that  by  so 
doing  she  will  not  increase  the  burden  of  any  easement  hitherto 
enjoyed  by  her  or  her  predecessors  in  title  over  the  crossing. 
The  plaintiff  company  dispute  the  validity  of  this  claim ;  but 
it  seems  to  us  that  such  a  user,  so  far  as  regards  the  Tewgoed 
Collieries,  must  be  taken  to  have  been  fairly  within  the  con- 
templation of  the  parties  at  the  time  when  the  works  were 
executed.  The  defendant,  however,  further  claims,  by  her 
defence,  "to  be  entitled  to  bring  over  the  said  crossing  in 
manner  aforesaid,  goods  and  traffic  brought  on  to  her  land 
from  other  places,  whether  such  places  were  or  were  not  served 
by  either  of  the  said  tramroads  in  the  year  1868,  and  whether 
they  are  or  are  not  situate  on  her  estate."  The  defendant  does 
not  state  that  the  burden  of  the  easement  hitherto  enjoyed  by 
her  will  not  be  increased  by  such  a  user  of  the  crossing,  and 
we  think  it  plainly  may  be,  for,  if  this  claim  be  valid,  the 
defendant  will  be  entitled  to  carry^  over  this  crossing  the  whole 
traffic  of  the  recently  constructed  Port  Talbot  Eailway,  which 
has  a  station  close  to  the  level  crossing.  Such  a  user,  in  our 
opinion,  goes  far  beyond  anything  which  could  have  been 
within  the  contemplation  of  any  one  when  the  works  were 
made. 

This  conclusion  does  not  seem  to  us  to  conflict  with  the 
decision  in  United  Land  Co.  v.  Great  Eastern  By.  Go.  (1), 
which  turned  on  the  provisions  of  a  very  special  enactment, 
requiring  the  railway  company  to  construct  such  convenient 
communications  across,  over,  or  under  the  railway  as  should 
in  the  judgment  of  the  Commissioners  of  Woods  and  Forests 
be  necessary  for  the  convenient  enjoyment  and  occupation  of 
the  lands  there  in  question,  which  were  Crown  property. 

We  think,  therefore,  that  the  appeal  should  be  allowed,  and 
that  an  order  ought  to  be  made  to  the  following  effect :  Dis- 
charge the  order  appealed  from.  Declare  that  the  defendant  is 
not  entitled  to  use  the  level  crossings  for  the  purpose  of 
conveying  goods  and  traffic  so  as  substantially  to  increase  the 
burden  of  the  easement  by  altering  or  enlarging  its  character, 
(1)  L.  R.  10  Ch.  586. 
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nature,  or  extent  as  enjoyed  at  or  previous  to  March  13,  1868, 
or  as  since  enjoyed  by  the  defendant  or  her  predecessors  in 
title,  if,  owing  to  acquiescence  or  otherwise,  such  subsequent 
enjoyment  is  now  binding  on  the  plaintiffs.  And  declare  that 
the  defendant  is  entitled  to  bring  goods  from  the  Tewgoed 
Collieries  across  the  level  crossings  substantially  as  the  same 
were  brought  at  or  previous  to  March  13,  1868,  but  so  that  the 
burden  of  the  easement  is  not  increased  as  aforesaid. 

As  regards  the  costs,  if  this  declaration  had  been  made  in 
the  Court  below,  each  party  would  in  part  have  succeeded,  and 
in  part  failed.  In  this  Court  the  appellants  succeed  to  a 
substantial  extent.  There  will,  therefore,  be  no  order  as  to 
costs  in  the  Court  below,  but  the  respondent  will  be  ordered  to 
pay  the  appellants'  costs  of  the  appeal. 


Solicitors  :  B.  B,  Nelson  :  Cheston  d  Sons, 


W.  L.  C. 
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DYEE  V.  LONDON  SCHOOL  BOAED. 

[1901    D.  2265.] 

Elementary  Education  —  School  Board  —  Pupil  Teachers'  Centres  —  Higher 
Education — School  Building — Local  Rates — Expenditure — Ultra  vires — 
Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75). 

It  not  being  within  the  powers  of  a  school  board  to  expend  money 
raised  by  local  rate  upon  any  education  other  than  elementary — Reg.  v. 
Cocherton,  [1901]  1  K.  B.  726 — the  London  School  Board  was  restrained 
by  injunction  from  expending  moneys  arising  from  the  local  rates  of  the 
metropolis  in  the  erection  of  a  building  as  a  "  pupil  teacher  centre,"  that 
is,  a  school  for  providing  pupil  teachers  with  an  education  beyond  what 
was  strictly  elementary. 


The  defendants,  the  School  Board  for  London,  are  the 
school  board  appointed  under  s.  37  of  the  Elementary  Educa- 
tion Act,  1870,  for  the  school  district  of  the  metropolis  as 
defined  by  that  Act. 

By  s.  3  of  that  Act  an  "  elementary  school "  is  defined  as 
a  school  or  department  of  a  school  at  which  elementary 
education  is  the  principal  part  of  the  education  there  given  "  ; 
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and  the  term  "teacher"  includes  "pupil  teacher  ....  and  0. A. 
every  person  who  forms  part  of  the  educational  staff  of  a  1902 

school."  Dyeb 

By  ss.  5  and  19  the  School  Board  for  London  are  authorized  London 
to  provide  public  elementary  schools  for  their  district.  Boakd' 

Sect.  35  authorizes  the  school  board  to  appoint  officers,   

including  the  "teachers  required  "  for  any  school  provided  by 
the  board,  at  such  salaries  or  remuneration  as  they  think  fit. 

Sect.  53  provides  that  the  expenses  of  the  school  board  shall 
be  paid  out  of  a  fund  called  "  the  school  fund  " ;  and  s.  54 
provides  that  "  any  sum  required  to  meet  any  deficiency  in 
the  school  fund,  whether  for  satisfying  past  or  future  liabilities, 
shall  be  paid  by  the  rating  authority  out  of  the  local  rate." 

Sect.  13  of  the  Elementary  Education  Act,  1873  (36  &  37 
Vict.  c.  86),  enables  a  school  board  to  be  constituted  trustees 
for  any  educational  endowment  or  charity  for  purposes  con- 
nected with  education,  provided  that  the  purposes  of  such 
endowment  or  charity  are  not  inconsistent  with  the  principles 
on  which  the  school  board  are  required  by  s.  14  of  the  Act  of 
1870  to  conduct  schools  provided  by  them;  and  that  every 
school  connected  with  such  endowment  or  charity  shall  be 
deemed  to  be  a  school  provided  by  the  school  board,  except 
that  nothing  in  the  section  shall  authorize  the  school  board  to 
expend  any  money  out  of  the  local  rate  for  any  purpose  other 
than  elementary  education. 

The  defendants  were  carrying  on  within  the  metropolitan 
district,  under  the  sanction  of  the  Government  Board  of  Educa- 
tion, certain  establishments,  with  suitable  buildings,  called 
"pupil  teachers'  centres,"  for  the  purpose  of  training  persons 
from  about  fourteen  to  twenty-four  years  of  age  as  pupil 
teachers,  and  also  adult  persons  generally,  and  preparing  them 
for  admission  to  the  training  colleges  so  as  to  enable  them  to 
earn  their  own  living  by  the  exercise  of  the  profession  of  a 
teacher  and  by  obtaining  employment  in  that  capacity.  The 
persons  so  trained  were  under  no  obligation  to  enter  the 
defendants'  service,  and  a  great  number  never  in  fact  did  so. 

The  education  afforded  at  those  centres  was  not  "  elemen- 
tary "  in  the  strict  sense,  and  was  not  intended  for  children  at 
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C.  A.      all,  nor  even  for  persons  of  maturer  age  coming  from  or 
1902      resident  in  the  London  School  Board  district  only,  but  it  was 
Dyek      open  equally  to  persons  coming  from  or  resident  in  places 
London    o^^side  such  district.    The  centres  had  teaching  staffs  of  their 
Boaed"  wholly  unconnected  with  any  of  the  defendants'  public 

  elementary  schools,  and  the  expenses  of  providing  and  carrying 

on  the  centres  were  defrayed  out  of  moneys  arising  from  the 
local  rate. 

In  1901  the  education  both  at  the  "public  elementary 
schools"  and  also  at  the  pupil  teachers'  centres"  was  being 
regulated  by  the  Day  School  Code  of  that  year,  issued  by  the 
Government  Board  of  Education  and  described  as  "  Code  of 
Minutes  of  the  Board  of  Education  presented  to  Parliament 
pursuant  to  the  97th  section  of  the  Elementary  Education 
Act,  1870,  and  to  lie  on  the  Tables  of  both  Houses  for  one 
month."  In  that  Code — from  which  the  Code  for  1902  did 
not  substantially  differ — art.  15  prescribed  the  subjects  for 
instruction  in  "public  elementary  schools."  Then,  under  the 
separate  head  of  "  Teachers,"  it  was  stated,  in  art.  31,  that 
among  the  teachers  "recognised"  by  the  Board  of  Education 
were  "pupil  teachers."  Art.  34  defined  a  pupil  teacher  as  "  a 
boy  or  girl  engaged  by  the  managers  of  a  public  elementary 
day  school  on  condition  of  teaching  during  school  hours  under 
the  superintendence  of  the  principal  teacher,  and  receiving 
suitable  instruction."  The  article  proceeded :  "The  managers 
are  bound  to  see  that  the  pupil  teacher  is  properly  instructed 
during  the  engagement,"  the  conditions  of  the  engagement 
of  a  pupil  teacher  being  set  forth  in  detail  in  the  form  of  a 
memorandum  of  agreement  given  in  Sched.  VI.  and  from 
which  "no  departure  is  allowed."  Subsequent  articles  con- 
tained regulations  for  "  central  classes  "  for  the  instruction  of 
pupil  teachers  and  for  the  commencement  of  the  engagement 
of  a  pupil  teacher — at  which  time  he  or  she  must  be  not  less 
than  fifteen  years  of  age — the  length  of  the  engagement,  which 
would  ordinarily  be  three  years,  or,  in  rural  schools,  four  years, 
and  for  an  examination,  in  each  year  of  the  engagement, 
according  to  the  curriculum  comprised  in  Sched.  V.  The 
subjects  of  this  curriculum  extended  in  range  each  year,  and 
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were  much  beyond  what  is  commonly  regarded  as  "  elementary      C.  A. 
education."    Under  art.  45  pupil  teachers,  at  the  termination  1902 
of  their  engagements,  were  to  be  free  to  choose  their  employ-  dyer 
ment.    If  they  wished  to  continue  in  the  profession  of  elemen-  London 
tary  school   teachers,  they  might,   under  certain  required  School 

conditions,  become  (a)  students  in  training  colleges,  (b)  assist-   

ant  teachers,  or  (c)  provisionally  certified  teachers.  In  the 
form  of  memorandum  of  agreement  given  in  Sched.  VI.,  for 
the  engagement  of  a  pupil  teacher  by  a  school  board,  clause  5 
was  as  follows :  "  The  school  board  shall  cause?  the  pupil 
teacher  to  receive  without  charge,  from  a  certificated  teacher, 
or  other  qualified  teacher  approved  by  the  Board  of  Education, 
special  instruction,  including  practical  instruction  in  teaching, 
during  at  least  five  hours  per  week,  of  which  hours  not  more 
than  three  shall  be  part  of  the  same  day.  Such  special  instruc- 
tion, and  any  instruction  in  secular  subjects  given  to  the  pupil 
teacher  during  school  hours,  shall  be  in  the  subjects  in  which 
the  pupil  teacher  is  to  be  examined  during  this  engagement, 
pursuant  to  the  Code."  Art.  73,  in  fixing  the  "minimum 
school  staff,"  recognised  "pupil  teachers"  as  members  of  the 
staff. 

By  a  provisional  order  made  in  1900  by  the  Board  of  Educa- 
tion pursuant  to  s.  20  of  the  Elementary  Education  Act,  1870, 
the  defendants  were  authorized,  for  the  purposes  of  the 
Elementary  Education  Acts,  1870  and  1873,  to  acquire  under 
the  compulsory  powers  of  the  Lands  Clauses  Acts  certain  pieces 
of  land  described  in  the  schedule  to  the  order.  One  of  the 
pieces  of  land  so  described  consisted  of  a  house  and  premises 
called  The  Elms,  Hildrop  Koad,  in  the  parish  of  St.  Mary, 
Islington.  The  provisional  order  was  confirmed  by  the  Edu- 
cation Board  Provisional  Order  Confirmation  (London)  Act, 
1900  (63  &  64  Vict.  c.  cxcvii.),  s.  4  of  which  provided  that  if 
the  School  Board  for  London  did  purchase  the  premises  called 
The  Elms,  the  same  should  not,  during  the  period  ending 
September  29,  1951,  be  used  by  the  school  board  "  otherwise 
than  for  the  purposes  of  a  pupil  teachers'  centre." 

The  defendants,  in  the  exercise  of  their  compulsory  powers 
so  given,  proceeded  to  purchase  the  said  premises,  with  the 
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C.  A.  intention  of  erecting  thereon  a  building  to  be  used  solely  for 

1902  the  purpose  of  a  pupil  teachers'  centre,  and,  as  in  the  other 

Dyer  cases  above  mentioned,  to  defray  the  expenses  of  providing  and 

London  carrying  on  the  establishment  out  of  moneys  produced  by  the 

School      local  rate. 
Board. 

  This  expenditure  was  objected  to  by  ratepayers  of  the  parish 

as  being  ultra  vires ;  and  in  his  audit  of  the  accounts  of  the 
^  defendants  for  the  half-year  ending  Michaelmas,  1901,  Mr.  T.  B. 
Cockerton,  the  auditor  of  the  Local  Government  Board,  acting 
under  the  provisions  of  the  Elementary  Education  Acts,  dis- 
allov^ed  the  sum  of  27Z.  10s.  lid.  paid  for  lithographing  twenty- 
one  copies  of  bills  of  quantities  in  reference  to  the  erection  of 
the  proposed  building,  on  the  ground  that  it  was  a  payment 
illegally  made  out  of  the  funds  of  the  defendants,  the  school 
board ;  and  he  surcharged  with  that  amount  the  two  members 
of  the  school  board  who  had  authorized  the  making  of  that 
illegal  payment.  In  his  certificate  he  gave  the  following 
reasons  for  his  disallowance  :  (1.)  because  the  said  sum  was 
not  paid  in  respect  of  the  erection  of  a  public  elementary  school 
within  the  meaning  of  the  Elementary  Education  Acts ;  (2.) 
because  school  boards  were  not  legally  entitled  to  erect  at  the 
cost  of  the  school  fund  schools  or  other  buildings  for  the 
instruction  of  pupil  teachers  exclusively ;  (3.)  because  the  said 
sum  was  not  expended  in  the  provision  of  accommodation  in 
public  elementary  schools  for  the  district  of  the  said  school 
board  within  the  meaning  of  s.  5  of  the  Elementary  Education 
Act,  1870,  or  any  of  the  Acts  amending  the  same;  (4.)  because 
the  said  sum  was  paid  in  respect  of  the  erection  of  a  building 
for  the  provision  of  education  in  subjects  not  allowed,  provided 
for,  or  recognised  by  the  Education  Code ;  (5.)  because  the 
said  sum  was  paid  in  reference  to  the  erection  of  a  building  for 
the  provision  of  instruction  of  teachers,  pupil  teachers,  or  other 
persons  who  did  not  form  part  of  the  educational  staff  of  a 
public  elementary  school  within  the  meaning  of  the  Elementary 
Education  Acts;  and  (6.)  because  the  said  school  board  had 
not  any  authority  in  law  to  pay  the  said  sum  and  to  charge  the 
same  in  their  accounts. 

In  spite  of  that  certificate  the  defendants  proceeded  with  the 
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erection  of  the  building ;  whereupon  this  action  was  brought      C.  A. 
against  the  school  board  by  three  ratepayers,  Messrs.  Dyer,  1902 
Tibbitt,  and  Everard,  suing  in  their  individual  capacities  and  dyer 
also  on  behalf  of  themselves  and  all  other  the  ratepayers  of  the  London 
metropolis  assessable  to  the  local  rates,  claiming  a  declaration  ^^^^ 

that  the  defendants  could  not  lawfully  expend  the  rates  levied   

under  the  Elementary  Education  Acts,  or  any  part  thereof,  for 
the  provision  of  lands  or  buildings  to  be  used  sol'ely  as  premises 
in  which  pupil  teachers  were  to  be  educated  and  trained,  or  for 
training  classes,  or  for  the  purpose  of  carrying  on  establish- 
ments as  above  described ;  and  could  not  lawfully  use  the  said 
rates,  or  any  part  thereof,  for  the  purposes  of  training  classes, 
or  of  teaching  or  training  pupil  teachers  otherwise  than  in  a 
public  elementary  school  and  as  members  of  the  teaching  staff ; 
also  an  injunction  to  restrain  the  defendants  from  applying  any 
part  of  the  said  rates,  or  the  proceeds  thereof,  contrary  to  the 
declaration  aforesaid. 

From  the  evidence  it  appeared  that  the  ages  of  the  pupils  in 
the  pupil  teachers'  centres  varied  from  fourteen  to  twenty-four 
years,  and  that  prior  to  the  establishment  of  these  separate 
centres  the  pupil  teachers  used  to  receive  their  instruction  in 
the  public  elementary  schools  themselves,  from  the  certificated 
or  duly  qualified  teachers  in  those  schools,  who  received  extra 
payment  for  the  purpose. 

Upon  motion  by  the  plaintiffs,  Farwell  J.,  on  July  25,  1902, 
made  an  order  restraining  the  defendants,  their  officers,  con- 
tractors, servants,  workmen,  and  agents,  until  the  judgment  or 
further  order,  from  expending  any  moneys,  the  produce  of  the 
local  rates  in  the  metropolis  (being  the  local  rate  within  the 
meaning  of  the  Elementary  Education  Act,  1870),  in  or  towards 
erecting  or  building,  or  continuing  to  erect  or  build,  on  the  site 
of  The  Elms  any  building  to  be  used  for  the  purposes  of  a 
pupil  teacher  centre,  or  otherwise. 

The  defendants  now  appealed. 

Upon  the  appeal  being  opened,  counsel  for  the  school  board 
withdrew  an  objection  which  they  had  intended  to  take,  that 
the  action  could  be  maintained  only  by  the  Attorney-General ; 
and  it  was  arranged  by  consent  that  the  Court  should  deal 
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0.  A.  with  the  appeal  as  if  it  were  an  appeal  from  a  judgment  at  the 

1902  trial  of  the  action,  so  that  the  Court  might  decide  the  real 

Dyer  question  at  issue — namely,  whether  the  board  had  power  to 

London  ^^P^^d  the  rates  in  the  erection  of  buildings  for  a  pupil 

School  teachers'  centre. 

BOAED. 

Jenkins,  K.C.,  and  Llewelyn  Davies,  for  the  defendants,  the 
school  board.  The  system  of  pupil  teachers'  centres  has  been 
recognised  and  sanctioned  by  the  Education  Department,  which 
has  evidently  regarded  them  as  covered  by  the  Elementary 
Education  Act,  1870,  for  "pupil  teachers"  are  expressly 
recognised  by  s.  3  of  the  Act.  Again,  s.  4  of  the  Education 
Board  Provisional  Order  Confirmation  (London)  Act,  1900,  by 
implication  confers  on  the  school  board  a  power  to  use  the 
property  now  in  question  "  for  the  purposes  of  a  pupil  teachers* 
centre." 

The  school  board  are  empowered,  both  by  the  Act  of  1870 
and  by  the  Code,  to  employ  pupil  teachers,  and  they  are  bound 
to  keep  the  schools  for  pupil  teachers,  as  well  as  their  other 
schools,  efficient.  They  must,  therefore,  have  power  to  teach 
the  pupil  teachers,  and  to  teach  them  in  the  best  way.  The 
Act  of  1870,  s.  97,  refers  to  "  the  minutes  of  the  Education 
Department  in  force  for  the  time  being,"  generally  known  as 
"  the  Code,"  and  in  effect  the  provisions  of  the  Code  are 
imported  into  the  Act. 

It  is  true  that  neither  in  the  Act  of  1870  nor  in  the  Code  is 
any  express  power  given  to  the  school  board  to  acquire  land  or 
to  erect  buildings  upon  it  for  the  purposes  of  a  pupil  teachers' 
centre.  But  such  a  power  ought  to  be  inferred.  It  is  ancillary 
to  the  work  of  elementary  education  which  is  intrusted  to  the 
board,  A  good  teaching  staff  is  essential  to  good  education, 
and  the  pupil  teachers  should,  therefore,  be  well  taught.  For 
that  purpose  a  central  place  for  the  teaching  of  pupil  teachers 
is  the  most  economical  method.  The  Act  of  1870  contemplates 
that  part  of  the  teaching  staff  shall  or  may  be  pupil  teachers  ; 
and  if  there  are  pupil  teachers  the  Code  prescribes  the  conditions 
of  their  employment  as  such,  and  the  course  of  instruction 
they  have  to  pass. 
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[Vaughan  Williams  L.J.  Can  a  pupil  teachers'  centre  c.  A. 
be  termed  a  public  elementary  school,"  having  regard  to  1902 
art.  15  of  the  Code,  which  prescribes  the  subjects  for  instruction  Dyer 
at  a  public  elementary  school  ?]  :  London 

The  subjects  taught  to  pupil  teachers  are  not  the  true  test. 
The  Act  of  1870  clearly  authorizes  the  teaching  to  pupil 
teachers  of  that  which  is  not  elementary.  Beg.  v.  Cockerton  (1) 
will,  no  doubt,  be  cited  against  us.  Now,  we  admit  that  the 
decision  in  that  case  is  that  the  application  of  the  local  rates  is 
limited  to  the  estabhshment  and  carrying  on  of  public  elemen- 
tary schools ;  but  the  point  in  that  case  is  not  that  which 
arises  now.  In  an  elementary  school  the  children  are  taught 
only  elementary  subjects.  They  may  be  taught  those  subjects 
by  a  pupil  teacher,  i.e.,  by  a  person  who  is  both  to  give  and 
to  receive  instruction.  That  person  may  receive  instruction 
from  a  certificated  teacher  or  other  qualified  teacher  approved 
by  the  Board  of  Education.  In  order  to  obtain  the  Government 
grant  for  a  pupil  teacher  the  Board  of  Education  must  be 
satisfied  that  the  pupil  teacher  is  receiving  instruction  in  certain 
specified  subjects,  and  for  that  purpose  the  managers  must 
enter  into  an  agreement  with  the  pupil  teacher  in  the  scheduled 
form  ;  and  paragraph  5  of  that  form  expressly  provides  for  the 
instruction  being  given  either  by  a  certificated  teacher  or 
other  qualified  teacher  approved  by  the  Board  of  Education  "  ; 
which  shews  that  a  teacher  other  than  a  certificated  teacher  of 
an  elementary  school  may  be  employed  for  the  instruction  of  a 
pupil  teacher.  The  pupil  teacher  is  not  the  less  a  pupil  teacher 
because  he  teaches,-  say,  in  the  morning  in  the  school  to  which 
he  is  attached,  and  goes  elsewhere  in  the  afternoon  to  be 
taught,  not  by  the  master  of  the  school,  but  by  another  cer- 
tificated teacher.  If  it  is  once  admitted  that  pupil  teachers 
may  be  taught  in  classes,  the  notion  that  each  pupil  teacher  is 
to  be  taught  by  his  own  certificated  teacher  is  displaced.  The 
school  board  are  bound  to  provide  education  for  the  pupil 
teachers,  and  they  do  not  claim  the  right  to  teach  them 
anything  beyond  what  is  mentioned  in  Sched.  V.  to  the 
Code.    Being  bound  to  provide  that  education,  it  follows  that 

(1)  [1901]  1  K.  B.  726. 
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C.  A.  they  may  provide  such  buildings  as  are  necessary  for  that 
1902  purpose. 

Dyer  Upjohn,  E.G.,  Danckwerts,  E.G.,  and  H.  Gourthope-Munroe, 
London  plaintiffs.    The  question  is  whether  the  school  board 

BoAjti)'  entitled  to  make  these  payments  out  of  the  rates.    A  pupil 

  teacher  has  been  well  defined  as    one  who  takes  the  benefit 

of  such  teaching  as  the  school  affords,  with  the  additional 
obligation  of  teaching  those  scholars  who  are  less  advanced 
than  himself."  This  agrees  with  the  definition  given  in 
clause  34  of  the  Code.  It  means  that  the  boy  or  the  girl 
stands  in  the  double  relation  of  pupil  and  teacher  to  the  same 
school.  The  London  School  Board  wish  to  depart  entirely 
from  this  state  of  things.  The  persons  who  are  taught  at 
these  pupil  teachers'  centres  are  not  necessarily  pupils  at  any 
of  the  schools  of  the  board.  The  board  are  really  making  use 
of  the  pupil  teachers'  centres  as  training  colleges.  Persons 
who  are  pupil  teachers  in  voluntary  schools  may  and  do  attend 
the  classes  at  these  centres,  and  some  of  those  who  attend  are 
persons  of  full  age,  not  children.  Moreover,  the  teachers  at 
these  centres  are  not  members  of  the  staff  of  any  public 
elementary  school  at  all.  And  the  education  given  at  the 
centres  is  far  in  advance  of  that  which  is  "  elementary."  The 
present  case  is  really  governed  by  Beg.  v.  Cockerton.  (1)  The 
provisions  of  the  Code  which  have  been  relied  upon  are  not 
within  the  minutes "  contemplated  in  s.  97  of  the  Act 
of  1870. 

[They  were  stopped  by  the  Court.] 

Jenkins,  E.G.,  in  reply.  In  Beg.  v.  Gockerton  (1)  the 
question  as  to  the  instruction  of  pupil  teachers  was  not  before 
the  Court,  and  therefore,  although  it  purports  to  be  a  decision 
that  no  education  except  "  elementary  "  can  be  given  in  a 
public  elementary  school,  it  should  not  be  taken  too  literally. 

Vaughan  Williams  L.J.  This  is,  in  form,  an  appeal 
against  an  order  for  an  interlocutory  injunction  granted  by 
Far  well  J. ;  but  it  has  been  agreed  that  we  should  treat  the 
appeal  as  being  a  trial  of  the  real  question  between  the  parties, 

(1)  [1901]  1  K.  B.  726. 
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so  as  to  obtain  as  soon  as  possible  a  decision  as  to  whether  the 
moneys  derived  from  the  rates  may  be  employed  in  the  way 
mentioned  in  the  order,  and  which  the  defendants  are,  until 
judgment,  restrained  from  using  for  those  purposes. 

Now,  to  put  it  shortly,  as  I  understand  the  argument  of 
Mr.  Jenkins,  it  comes  to  this :  he  accepts  to  the  full  the 
decision  in  the  case  of  Beg.  v  Gockertoii.  (1)  He  does  not 
deny  that  the  application  of  the  local  rates  is  limited  to  the 
establishment  and  carrying  on  of  public  elementary  schools ; 
and  he  does  not  deny  that  the  education  in  public  elementary 
schools  has  to  be  the  education  of  children  in  elementary 
subjects.  But  he  says  that  the  employment  of  pupil  teachers 
is  an  employment  which  is  recognised  by  the  Code  ;  that  pupil 
teachers  are  an  adjunct  to  the  staff  of  teachers  in  the  elemen- 
tary schools ;  and  that,  looking  at  the  Code  to  ascertain  what 
the  instruction  intended  by  the  Code  to  be  given  to  pupil 
teachers  is,  one  finds  that  that  instruction  is  certainly  of  a 
character  which  can  scarcely  be  described  as  elementary  educa- 
tion. For  the  purpose  of  proving  this  he  refers  us  to  the  form 
of  agreement  between  the  school  board  and  a  pupil  teacher 
given  in  Sched.  VI.  of  the  Code  of  1901,  and  especially  to  the 
5th  clause,  which  is  as  follows  :  [His  Lordship  read  it,  and 
continued : — ]  Then  he  turns  to  Sched.  V.,  and  points  out 
that  under  that,  in  the  later  years  of  the  period  of  pupil 
teachership,  the  pupil  teacher  has  to  receive  education  in 
subjects  which  cannot  be  called  elementary.  It  follows  from 
this,  he  says,  that  you  must  regard  the  instruction  given  to 
pupil  teachers  as  being  something  which  is  not  dealt  with  in 
any  way  by  the  Cocherton  Case  (1),  and  which  was  not  in  the 
contemplation  <  of  the  Court  of  Appeal  when  Sir  Archibald 
Smith  delivered  the  judgment  of  the  Court.  Then  he  goes  a 
step  further  and  says  that,  if  these  premises  are  all  true,  it 
follows  that  the  school  board  are  entitled  to  establish  a  separate 
school  of  the  character  of  the  pupil  teachers'  centres  for  the 
purpose  of  giving  this  education  ;  and  that,  being  empowered 
to  establish  such  a  school,  it  follows  that  the  board  are  entitled 
to  build  a  school  for  the  purpose,  as  being  a  mere  detail  of  the 
(1)  [1901]  1  K.  B.  726. 
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C.A.  carrying  on  of  the  authorized  school  and  necessary  to  it.  Mr. 

1902  Jenkins  proceeds  to  say  that  in  this  argument  he  is  in  no  way 

Dyer  withdrawing  from  his  admission  that  the  pupil  teachers'  centre 
London  ^  pubHc  elementary  school,  or  that  the  education  given 

School  ig  in  substance,  not  an  elementary  education,  but  something 

BoAKD.  .  . 

  substantially  different.    I  hope  that  I  have  stated  the  argu- 

wmiamsT.j.  mcuts  of  Mr.  Jenkins  and  his  admissions  in  the  way  in  which 
he  intended  to  present  them. 

Now,  speaking  for  myself,  I  am  not  disposed  to  question  the 
proposition  that,  in  an  elementary  school,  such  an  education 
may  be  given  to  pupil  teachers  under  the  agreement  with  pupil 
teachers  as  cannot  properly  be  described  in  itself  as  being 
merely  elementary  education.    I  do  not  so  far  dissent  from  the 
argument  based  upon  the  5th  clause  of  the  agreement,  but  I 
see  nothing  in  that  agreement  to  lead  me  to  suppose  that  that 
education  which  is  undertaken  by  the  managers  to  be  given  to 
the  pupil  teacher  should  not  be  given  in  the  public  elementary 
school  itself,  as  had  been  the  usual  practice ;  in  fact,  I  gathered 
from  what  Mr.  Jenkins  said  that,  so  far  from  denying  it,  he 
affirmed  the  practice,  saying  that  where  it  was  done  an  extra 
payment  was  made  to  the  certificated  or  qualified  teacher  who, 
in  the  school,  gave  that  instruction.    But  although  he  makes 
that  admission,  he  asks  us  to  say  that,  as  a  necessary  conse- 
quence of  the  agreement  the  form  of  which  is  recognised  by 
the  Code  for  the  employment  and  instruction  of  pupil  teachers 
— and  which,  as  he  says,  is  not  allowed  by  the  Code  to  be  in 
any  way  departed  from — the  school  board  have  the  power  to 
establish  a  separate  school  for  the  purpose  of  giving  this 
instruction  to  pupil  teachers,  and  to  charge  the  cost  of  carrying 
on  that  separate  school,  and  of  the  building  of  that  separate 
school,  upon  the  local  rates.    I  cannot  agree  with  that  in  the 
slightest  degree.    It  seems  to  me  that  so  to  hold  would  be 
entirely  inconsistent  with  the  judgment  in  the  Gockei'ton 
Case.  (1)    The  judgment  in  the  Cocker to?i  Case  (1)  in  sub- 
stance decides  that  the  only  schools  which  are  to  be  paid  for 
out  of  the  rates,  whether  in  respect  of  buildings  or  instruction 
or  anything  else,  are  elementary  schools  which  are  devoted  to 
(1)  [1901]  1  K.  B.  726. 
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the  elementary  education  of  children  ;  and  it  seems  to  me  that 
whatever  instruction  may  be  given  in  those  schools  to  pupil 
teachers  beyond  the  mere  elementary  instruction  is  a  mere 
accessory  of  the  public  elementary  schools,  and  that  it  is  not 
right  to  draw  an  inference  from  the  kind  of  education  to  be 
given  to  pupil  teachers  in  the  public  elementary  schools  that 
the  school  board  have  a  right  to  establish  a  school  for  the 
purpose  of  giving  education  that  cannot  be  described  as 
elementary  education — a  school  which  it  is  admitted  cannot  be 
properly  described  as  a  public  elementary  education  school. 
The  force  of  what  I  have  been  saying  is  very  much  increased 
when  you  come  to  consider  what  is  in  fact  done  at  a  school  for 
pupil  teachers.  It  is  a  school  at  which  the  average  age  of  the 
scholars  ranges  between  fourteen  and  twenty-four:  it  is  a 
school  apparently  to  which  scholars  may  come  from,  not  a 
limited  district,  but  any  part  whatsoever  from  which  they 
choose  to  come  to  get  their  education  at  the  school,  an  educa- 
tion which  is  obviously  higher  education  and  not  an  elementary 
education.  It  seems  to  me  impossible  to  say,  consistently 
with  the  Cocker  ton  Case  (1),  that  the  Education  Act  of  1870 
authorizes  the  charging  of  the  rates  with  the  expense  of  the 
establishment  and  conduct  of  such  a  school — a  school  which  is 
not  an  elementary  school,  and  not  intended  for  the  giving  of 
an  elementary  education. 


G.  A. 

1902 


Dyer 

V. 

London 
School 
Board. 

Vaughau 
illiams  L.J. 


KoMER  L.J.  I  am  also  of  the  opinion  that  the  disallowance 
in  question  made  by  the  auditor,  Mr.  Cockerton,  was  rightly 
made.  What  are  the  facts  established  with  reference  to  these 
pupil  teachers'  centres'?  In  the  first  place,  they  are  schools 
perfectly  distinct  from  the  ordinary  schools  of  the  school  board 
— distinct  not  merely  in  locality  but  in  their  nature  ;  they  are 
not  public  elementary  schools  at  all :  they  are  schools  at  which 
the  education  given  is,  substantially,  higher  education,  though 
it  also  covers  the  subjects  within  the  elementary  Code.  The 
education  is  given  not  to  persons  who  are  only  children ;  it  is 
in  evidence — and  there  appears  to  be  be  no  difference  on  this 
point — that  the  ages  of  the  pupils  in  the  pupil  teachers'  centres 

(1)  [1901]  1  K.  B.  726. 
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C.  A  vary  from  fourteen  years  to  twenty -four  years ;  and  the  educa- 

1902  tion  given,  it  is  clear,  is  not  even  limited  to  making  the  pupil 

Dyee  teachers  fit  only  for  the  duties  of  acting  as  pupil  teachers  at  the 

London  schools  of  the  school  board  ;  it  is  clear  on  the  evidence  and  on 

School  i}^q  admitted  facts  of  the  case  that  the  education  given  is  of  a 

BOAED,  ..... 

  wider  kind,  and  is  not  limited  to  the  special  purpose  I  last 

touier  L.J 

  mentioned.    Finally,  though  I  do  not  think  this  is  so  material, 

the  centres  are  not  limited  to  the  pupils  connected  with  the 
London  School  Board  schools.  Those  being  the  facts  con- 
nected with  these  pupil  teachers'  centres,  it  appears  to  me  that 
the  expenditure  in  respect  of  them  out  of  the  rates  is  wholly 
unauthorized  by  the  Education  Acts. 

It  was  said  that  there  was  something  in  the  Code  which 
recognised  these  centres,  or  sanctioned  some  expenditure  in 
respect  of  them.  In  the  first  place,  all  I  can  say  is,  that  if  the 
Code  had  attempted  to  sanction  any  such  expenditure  it  would, 
in  my  opinion,  have  gone  beyond  its  due  authority.  The 
authority  vested  in  the  Board  of  Education,  which  established 
the  Code,  could  not  have  extended  the  provisions  of  the 
Education  Acts  to  sanction  such  an  expenditure ;  but,  as  a 
matter  of  fact,  when  the  Code  is  looked  at,  it  is  clear  it  does 
not  attempt  to  do  any  such  thing.  It  very  properly  makes  no 
provision  with  regard  to  these  pupil  teachers'  centres ;  it  does 
not  insist  in  any  way  upon  their  establishment,  or  refer  in  any 
way  to  any  expenditure  upon  them.  That  being  so,  I  feel  no 
doubt  whatever  that  the  school  board  have  no  power  to  apply 
the  rates  for  the  purposes  of  these  centres. 

There  is  one  argument  which  I  ought  perhaps  to  notice,  and 
which  was  founded  on  the  special  provision  in  the  Confirmation 
Act  of  1900.  What  happened  with  regard  to  that  was  this  : 
the  school  board  apparently  wanted  to  obtain  compulsory 
powers  to  purchase  some  sites,  and  amongst  others  a  site  on 
which  they  intended  apparently  to  erect  a  pupil  teachers' 
centre,  and  they  obtained  a  provisional  order  enabling  them  to 
do  so.  But  that  provisional  order  simply  recited  that  the 
School  Board  for  London  required  to  purchase  divers  pieces  of 
land  for  the  purposes  of  the  Elementary  Education  Acts,  1870 
and  1873,  and  on  that  footing  the  board  asked  for  compulsory 
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powers  to  purchase  amongst  other  sites  the  site  in  "question.  c.  A. 
Now,  that  had  to  be  sanctioned  by  an  Act  of  Parliament,  and  i90-i 
it  was  so  sanctioned.  Dyer 

I  gather  that  before  Parliament  the  owner  of  the  site  in  London 
question  insisted,  as  a  special  term,  upon  some  provision  being  ^^^^^^ 
inserted  for  his  own  benefit  with  regard  'to  his  property  which 
was  being  taken,  and  the  surrounding  property,  and  amongst 
the  provisions  inserted  for  his  benefit  I  find  a  provision  that,  if 
the  school  board  did  purchase  the  site  in  question,  the  site 
should  not  for  a  period  of  fifty  years  be  used  by  the  School 
Board  for  London  "  otherwise  than  for  the  purposes  of  a  pupil 
teachers'  centre."  It  is  said  that  the  insertion  of  those  words, 
"  otherwise  than  for  the  purposes  of  a  pupil  teacher  centre," 
gives  a  legislative  sanction  to  what  the  school  board  are  doing 
with  regard  to  these  centres.  In  my  opinion  it  does  nothing 
of  the  kind.  That  Act  was  not  concerning  itself  with  any 
question  as  to  the  expenditure  of  the  rates  upon  a  valid  or  an 
invalid  purpose  at  all ;  it  was  a  provision  inserted,  as  I  have 
pointed  out,  for  the  protection  of  the  owner  of  the  site.  • 

To  my  mind,  it  would  be  an  extraordinary  thing  to  suppose 
that  such  a  provision  as  that  was  inserted  for  the  purpose  of 
extending  the  provisions  of  the  Elementary  Education  Acts 
and  sanctioning  that  which,  up  to  that  time,  was  unlawful.  It 
had  an  entirely  different  object.  The  Legislature  was  not  con- 
sidering or  dealing  with  any  such  question  as  we  have  here  ;  it 
was  considering  simply  the  question  of  the  user  of  land  as 
between  the  owner  of  the  land  and  the  school  board.  In  my 
opinion,  it  cannot  be  said  that  an  Act  like  this  was  intended  to 
sanction  what  was  otherwise  illegal  under  the  provisions  of  the 
existing  Acts  and  Codes.  That  being  so,  that  argument  also 
appears  to  me  to  fail ;  and  it  therefore  follows  that  this  appeal 
must  fail,  and  with  the  usual  result, 

Mathew  L.J.  I  am  of  the  same  opinion.  I  am  satisfied 
that  the  school  board  cannot  establish  these  pupil  teachers' 
centres  without  further  statutory  powers.  Those  powers  do 
not  appear  to  me  to  be  conferred  either  by  the  Code  to  which 
reference  has  been  made,  or  by  the  Act  of  1900  to  which 
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Eomer  L.J.  has  just  referred.  We  have  to  start  with  the  Act 
of  1870,  the  object  of  which  is  perfectly  clear  :  it  provides  for 
elementary  education  in  the  schools  established  by  the  school 
board.  There  is  a  provision  in  the  Act  for  a  certain  purpose, 
namely,  the  teaching  of  pupil  teachers,  and  something  more 
than  the  ordinary  elementary  education  appears  to  be  contem- 
plated, because  these  pupil  teachers  have  to  be  taught  the  art 
of  teaching,  and  in  that  respect  their  position  is  different  from 
that  of  the  other  scholars  in  the  schools.  Beyond  that  the 
school  board  have  no  power  to  go.  What  they  are  attempting 
to  do  is  to  establish  what  it  is  not  at  all  extravagant  to  describe 
as  independent  colleges  for  the  tuition  of  pupil  teachers.  The 
justification  for  the  assertion  that  this  may  be  done  is  sought 
in  the  form  of  agreement  which  has  been  referred  to,  and  it 
has  been  suggested  that  the  object  of  such  an  agreement  is  to 
enable  the  school  board  to  do  what  they  have  been  attempting 
to  do  in  the  establishment  of  these  pupil  teachers'  centres.  It 
is  possible  to  construe  every  word  of  clause  5  of  the  agreement 
as  being  within  the  statutory  powers  of  the  school  board.  There 
is  very  great  caution,  it  appears  to  me,  in  the  language  used,  so 
as  not  to  indicate  any  intention  of  going  beyond  what  were 
understood,  at  the  time  it  was  framed,  to  be  the  powers  of  the 
school  board.  Instruction  is  to  be  given  in  the  elementary 
schools  to  pupil  teachers,  who  are  afterwards  to  act  as  certifi- 
cated teachers,  supposing  their  education  in  that  respect  is 
sufficient.  The  clause  is  drawn  very  carefully  :  "  The  school 
board  shall  cause  the  pupil  teacher  to  receive  without  charge, 
from  a  certificated  teacher,  or  other  qualified  teacher" — that 
does  not  indicate  any  intention  to  create  a  separate  institution 
— "  approved  by  the  Board  of  Education,  special  instruction, 
including  practical  instruction  in  teaching."  "  Special  instruc- 
tion " — again  it  is  guarded  phraseology  explained  by  the  words 
which  follow — "including  practical  instruction  in  teaching." 
Then  it  goes  on  to  say:  Such  special  instruction,  and  any 
instruction  in  secular  subjects  given  to  the  pupil  teacher  during 
school  hours,  shall  be  in  the  subjects  in  which  the  pupil  teacher 
is  to  be  examined  during  this  engagement."  A  concession  is 
made  in  that  respect,  and  the  certificated  teacher  may  foV  the 
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purpose  indicated  go  beyond  what  is  elementary.  There  is  no 
power  to  create  an  institution  in  order  that  the  pupil  teachers 
shall  there  receive  special  instruction  to  enable  them  afterwards 
to  become  certificated  teachers.  : 

Then  with  reference  to  the  Act  of  1900,  it  was  not  intended 
by  the  Act  to  alter  the  Act  of  1870  :  nothing  is  clearer  than 
that.  Therefore  the  arguments  of  the  appellants  with  refer- 
ence to  the  Code  and  the  statute  appear  to  me  to  fail,  and  I 
agree  in  the  judgment  that  has  been  pronounced  by  my  learned 
brethren. 

VAuaHAN  Williams  L.J.  There  will  be  a  declaration  that 
the  disallowance  by  the  auditor  was  rightly  made ;  and  a  per- 
petual injunction  restraining  the  defendants  from  making  any 
payment  for  the  building  of  any  school  other  than  a  public 
elementary  school  out  of  the  school  board  fund ;  and  the 
defendants  must  pay  the  costs  of  the  action. 

[An  application  on  behalf  of  the  defendants  that  the  injunction 
might  be  suspended  pending  an  appeal  to  the  House  of  Lords 
was  refased.] 

Solicitors:  C,  E.  Mortimer ;  F.  A.  Baker, 

G.  I.  F.  C. 
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CHUECH'S  TEUSTEE  v.  HIBBAED. 
[1901    C.  3846.] 

Debtor — Order  for  Fayraent  of  Money — Befatdt — Contempt — Attachment — 
Imprisonment — Belease  from  Prison — Mistake — Second  Order  for  Attach- 
7nent — Rearrest — "One  Yearns  Imprisonme^it — Including  Period  of 
Liberty — Jurisdiction — Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  4. 

An  order  for  attachment  made  under  s.  4  of  the  Debtors  Act,  1869 — 
which  preserves  imprisonment  for  debt  in  the  six  cases  of  default  there 
specified — is  not  in  the  nature  of  a  remedy  for  the  recovery  of  a  debt,  but 
is  in  the  nature  of  a  punishment— that  is,  punishment  for  an  offence ;  and 
a  second  punishment  cannot  be  awarded  for  the  same  offence. 

Therefore  where  a  debtor  had  been  imprisoned  under  an  order  made  for 
his  attachment  for  default  in  payment  of  a  sum  of  money  which  he  had 
been  ordered  to  pay  (sub-s.  3),  but  was  by  mistake  released  before  the 
expiration  of  the  one  year  limited  for  imprisonment  by  the  section  : — 

Held,  by  the  Court  of  Appeal,  reversing  the  order  of  Swinfen  Eady  J., 
that  there  was  no  jurisdiction  to  make  a  second  order  for  attachment  for 
the  same  default ;  though,  semble,  an  order  for  rearrest  might  have  been 
made  under  the  original  order  for  attachment. 

Per  Mathew  L.J. :  In  case  of  an  order  for  rearrest,  the  period  of 
imprisonment  must  end  with  the  twelve  months  from  the  date  of  the 
original  imprisonment,  inclusive  of  the  time  the  debtor  had  been  at 
liberty. 

This  was  an  action  by  the  trustee  in  bankruptcy  of  Charles 
Alfred  Church,  who  had  been  adjudicated  bankrupt,  against 
Montague  Hibbard  &  Co.,  a  firm  of  auctioneers,  for  an  account 
of  all  moneys  received  by  them  in  respect  of  goods,  the  pro- 
perty of  the  bankrupt,  sold  by  them  on  October  28  and  29, 
1901,  by  auction  upon  the  instructions  of  the  plaintiff  as 
such  trustee ;  and  for  payment  by  the  defendants  to  the 
plaintiff  of  what  should  be  found  due  upon  the  taking  of  the 
account. 

On  December  6,  1901,  Swinfen  Eady  J.  ordered  the  defend- 
ant firm  to  pay  to  the  plaintiff  by  a  certain  day  the  sum  of 
1200Z.  admitted  by  them  to  be  in  their  hands,  as  his  agents  in 
respect  of  property  of  the  bankrupt  sold  by  them.  4251.  of 
that  sum  was  subsequently  paid,  but  default  having  been  made 
in  payment  of  the  remainder,  775Z.,  the  learned  judge,  on 
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February  12,  1902,  upon  motion  by  the  plaintiff,  made  an      C.  A. 
order  which,  after  stating  that  it  had  appeared  to  the  satisfac-  1902 
tion  of  the  Court  that  the  default  was  a  default  made  by  a  Church's 
trustee  or  person  acting  in  a  fiduciary  capacity  and  ordered  to  Tbu,-,tee 
pay  a  sum  in  his  possession  or  under  his  control  within  the  Hibbard. 
meaning  of  the  Debtors  Act,  1869,  gave  the  plaintiff  leave  to 
issue  a  writ  or  writs  of  attachment  against  Montague  Hibbard 
and  Harold  Yickers,  the  partners  in  the  defendant  firm — both 
of  whom  had  appeared  to  the  action  individually  in  their  own 
names — for  their  contempt  in  not  having  paid  the  7751.  to  the 
plaintiff  pursuant  to  the  order  of  December  6,  1901. 

In  pursuance  of  that  order  of  February  12,  1902,  a  writ  of 
attachment  was,  on  February  25, 1902,  issued  against  Hibbard, 
and  another  against  Vickers. 

On  the  same  day  Hibbard  was  arrested  by  the  sheriff  and 
lodged  in  Holloway  Prison  under  a  writ  of  attachment  issued 
against  him  and  Vickers  in  pursuance  of  an  order  made  on 
February  7,  1902,  by  Byrne  J.  for  contempt  in  not  having 
complied  with  an  order  for  delivery  of  accounts  in  another 
action.  On  the  following  day,  February  26,  the  sheriff  lodged 
a  warrant  or  detainer  against  Hibbard  with  the  governor  of 
the  prison  under  Swinfen  Eady  J.'s  writ  of  attachment  in  the 
present  action,  and  made  his  return  accordingly. 

Subsequently  Vickers  was  also  arrested  and  lodged  in  Holloway 
Prison. 

On  March  15,  1902,  an  order  was  made  by  Byrne  J.  in  the 
other  action  for  the  discharge  from  custody  of  Hibbard  and 
Vickers  so  far  as  concerned  their  contempt  in  that  action. 

Three  days  afterwards,  on  March  18,  Swinfen  Eady  J.  made 
an  order  in  the  present  action  for  the  discharge  from  custody 
of  Vickers  alone  so  far  as  concerned  his  contempt  of  the  order 
of  December  6,  1901,  upon  a  payment  being  made  on  his 
behalf  by  a  relative  of  450Z.  to  the  plaintiff,  the  Court  being 
satisfied  that  Vickers  was  himself  wholly  unable  to  pay  any 
part  of  the  original  1200Z. 

Upon  the  same  day,  March  18,  on  the  receipt  of  those  two 
orders,  that  by  Byrne  J.  of  March  15,  and  that  by  Swinfen 
Eady  J.  of  March  18,  the  governor  of  Holloway  Prison, 
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misapprehending  the  effect  of  those  orders,  released  both 
Hibbard  and  Vickers. 

The  plaintiff  then  moved  for  leave  to  issue  a  writ  of  attach- 
ment against  Hibbard  alone  for  his  contempt  in  not  having 
complied  with  the  order  of  December  6,  1901 ;  or,  in  the  alter- 
native, for  directions  that  the  plaintiff  might,  pursuant  to  the 
order  of  February  12,  1902,  be  at  liberty  to  issue  a  further  writ 
of  attachment  against  Hibbard  for  his  contempt  mentioned  in 
that  order,  notwithstanding  the  issue  of  the  previous  writ 
of  attachment  under  that  order,  the  lodging  of  the  warrant  on 
February  26,  1902,  with  the  governor  of  the  prison  who  had 
him  in  his  custody,  and  his  subsequent  escape  or  release  from 
prison. 

That  motion  was  heard  by  Swinfen  Eady  J.  on  July  29, 
1902,  when  his  Lordship  made  the  following  order :  after 
reciting  the  order  of  February  12,  1902,  it  proceeded  : — 

"  This  Court  doth  order  that  the  plaintiff  be  at  liberty  to 
issue  a  further  writ  or  wTits  of  attachment  against  the  said 
Montague  Hibbard  in  respect  of  his  contempt  in  the  said  order 
dated  the  12th  February,  1902,  mentioned,  but  that  the  writ 
or  writs  to  issue  under  this  order  shall  not  authorize  the 
imprisonment  of  the  said  Montague  Hibbard  for  any  longer 
period  than  such  time  as,  with  the  period  'from  the  26th 
February,  1902,  to  the  18th  March,  1902  (being  the  time 
during  which  the  said  Montague  Hibbard  was  imprisoned 
under  a  writ  of  attachment  issued  on  the  25th  February,  1902, 
pursuant  to  the  said  order  dated  12th  February,  1902),  shall 
together  amount  to  one  year,  and  notice  to  this  effect  is  to  be 
put  in  such  writ  or  writs  of  attachment." 

Hibbard  appealed. 

The  appeal  was  heard  on  August  11,  1902. 


The  main  question  was  whether,  under  the  exceptions  con- 
tained in  s.  4  of  the  Debtors  Act,  1869  (32  &  33  Yict.  c.  62)  (1), 


(1)  Sect.  4  in  Part  I.  of  the  Act,  or  imprisoned  for  making  default  in 
under  the  heading  "  Abolition  of  Im-     payment  of  a  sum  of  money. 


"  With  the  exceptions  hereinafter     operation  of  the  above  enactment : 


commencement  of  this  Act,  be  arrested     or  ;^um  in  the  nature  of  a  penalty, 


prisonment  for  Debt,"  is  as  follows  : — 


"  There  shall  be  excepted  from  the 


mentioned,  no  person  shall,  after  the 


"  1.  Default  in  payment  of  a  penalty, 
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the  Court  had  jurisdiction  to  order  the  issue  of  a  second  writ  C.  A. 
of  attachment  for  the  same  contempt  or  default.  1902 


other  than  a  penalty  in" respect  of  any  a  salary  or  other  income  in  respect  of 

contract :  the   payment   of  which   any  Court 

"  2.  Default  in  payment  of  any  sum  having  jurisdiction  in  bankruptcy  is 

recoverable  summarily  before  a  justice  authorized  to  make  an  order  : 

or  justices  of  the  peace  :  "  6.  Default  in  payment  of  sums  in 

"  3.  Default  by  a  trustee  or  person  respect  of  the  payment  of  which  orders 

acting  in  a  fiduciary  capacity  and  are  in  this  Act  authorized  to  be  made  : 

ordered  to  pay  by  a  Court  of  Equity  "  Provided,  first,  that  no  person  shall 

any  sum  in  his  possession  or  under  be  imprisoned  in  any  case  excepted 

his  control :  from  the  operation  of  this  section  for 

"4.  Default  by  an  attorney  or  solici-  a  longer  period  than  one  year;  and, 

tor  in  payment  of  costs  when  ordered  secondly,  that  nothing  in  this  section 

to  pay  costs  for  misconduct  as  such,  shall  alter  the  effect  of  any  judgment 

or  in  payment  of  a  sum  of  money  or  order  of  any  Court  for  payment  of 

when  ordered  to  pay  the  same  in  his  money  except  as  regards  the  arrest 

character  of  an  officer  of  the  Court  and    imprisonment    of    the  person 

making  the  order :  making    default    in    paying  such 

"  5.  Default  in  payment  for  the  money." 

benefit  of  creditors  of  any  portion  of  (1)  (1873)  L.  R.  8  C.  P.  378. 


Church' 8 
Trustee 

V. 


Bray,  K.C.,  and  Eustace  Smith,  for  the  defendant  Hibbard. 
This  order  is  irregular  on  two  grounds :  first,  because  the  Hibbard. 
order  of  February  12,  1902,  is  still  in  force,  and,  therefore,  the 
learned  judge  had  no  jurisdiction  to  make  any  further  order  in 
the  matter  at  all,  except  for  the  release  of  the  -debtor;  and, 
secondly,  because  it  directs  imprisonment  for  twelve  months — 
the  longest  period  allowed  by  s.  4  of  the  Debtors  Act,  1869 — 
without  taking  into  account  the  time  during  which  the  debtor 
had  been  at  liberty :  the  twelve  months  should  run  from  the 
date  of  the  commencement  of  the  imprisonment. 

With  regard  to  the  first  and  main  ground  of  irregularity, 
s.  4  of  the  Act  is  penal :  punishment  is  intended  for  each  of 
the  oftences,  that  is,  the  defaults,  mentioned  in  the  section. 
When  the  penalty  has  once  been  inflicted  by  sentence  of 
imprisonment,  the  jurisdiction  of  the  Court  is  gone,  and  there 
is  no  power  to  inflict  a  second  sentence  for  the  same  offence  : 
Horsnail  v.  Bruce.  (1)  Whether  the  debtor  can  be  sent  back 
to  prison  under  the  original  order  for  attachment  is  not  the 
question  now  before  the  Court. 
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C.  A.         Micklem,  K.C.,  and  Edtvard  Clayton^  for  the  plaintiff.  There 
1902       is  no  good  reason  why  a  second  order  for  attachment  against 
Church's    a  debtor  should  not  be  made  if  necessary.    Contempt  of  Court 
Trustee  "offence"  in  the  sense  of  being  a  crime  under  the 

HiBBABD.  criminal  law;  and,  therefore,  the  rule  that  a  second  punish- 
ment cannot  be  awarded  in  such  a  case  does  not  apply.  The 
object  of  an  order  for  attachment  of  a  debtor  is  to  get  from 
him  the  money  he  owes :  it  is  one  of  the  most  valuable 
remedies  the  creditor  has. 

[Vaughan  Williams  L.J.  Default  in  payment  under  an 
order  of  the  Court  is  a  delinquency  for  which  the  Act  intends 
punishment :  Middleton  v.  Chichester.  (1)  It  is,  therefore,  an 
"  offence,"  for  which  the  Court  can  only  punish  once.] 

The  policy  of  the  Act  is  to  provide  means  for  enforcing 
obedience  to  an  order  of  the  Court ;  attachment  under  an 
order  is  a  mere  civil,  not  a  criminal,  process  for  enforcing 
obedience  to  the  order  of  a  civil  Court :  Pooleij  v.  Whetham.  (2) 
Committal  for  contempt  is,  therefore,  a  civil  remedy,  though 
limited  by  the  Act,  the  Court  allowing  the  writ  of  attachment 
to  go  for  the  protection  of  the  creditor. 

The  release  of  the  debtor  here  was  a  mere  slip  on  the  part 
of  the  governor  of  the  prison  :  it  was  not  a  "  negligent  escape," 
but  a  "voluntary  escape"  by  the  debtor,  and,  therefore,  the 
sheriff  has  no  power  to  retake  him,  though  the  plaintiff  can, 
under  s.  7  of  8  &  9  Will.  3,  c.  27 :  Filewood  v.  Clement.  (3) 
The  Court  has  now,  under  the  Debtors  Act,  1878  (41  &  42 
Vict.  c.  54),  a  discretion,  in  any  case  falling  within  the  excep- 
tions in  s.  4  of  the  Act  of  1869,  as  to  granting  or  refusing  an 
application  for  a  writ  of  attachment.  The  Act  of  1869  is 
intended  to  meet  the  case  of  a  fraudulent  or  dishonest  debtor  : 
Marris  v.  Ingram.  (4)  This  case  is  really  covered  by  8  &  9 
Will.  3,  c.  27,  s.  7,  under  which  an  escaped  prisoner  may  be 
rearrested  upon  a  new  writ  of  ca.  sa. 

[Vaughan  Williams  L.J.  In  re  Smith  (5)  shews  that  s.  4 
of  the  Act  of  1869  is  "  punitive."] 


(1)  (1871)  L.  R.  6  Ch.  152.  (3)  (1838)  G  Dowl.  508. 

(2)  (1880)  15  Ch.  D.  4-35,  440.  (4)  (1879)  13  Ch.  D.  338. 

(5)  [1893]  2  Ch.  1,  17. 
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Still,  the  remedy  given  by  the  section  is  a  creditor's  remedy,      c.  a. 
and  is  designed  for  procuring  payment  of  his  debt :  he  is  entitled  1902 
to  pursue  his  remedy  and  get  the  debtor  locked  up  under  chubch's 
the  Act  of  WilHam  III.,  which  is  still  in  force.    The  Court  'J^^^^^^tee 
of  Equity  will,  until  the  debtor  has  purged  his  contempt,  take  Hibbaed. 
care  that  he  shall  remain  in  prison,  and,  we  submit,  may  issue 
any  number  of  writs  for  that  purpose.    Under  the  old  practice 
of  ca.  sa.,  an  application  for  rearrest  might  be  made  either  for 
an  order  under  the  old  writ  or  for  a  new  writ :  so  that,  if  the 
application  in  the  present  case  had  been  under  the  old  practice, 
it  would  have  been  right  in  form.    The  modern  writ  of  attach- 
ment is  merely  the  Chancery  form  of  the  old  King's  Bench 
writ  of  ca.  sa. 


Vaughan  Williams  L.J.  (after  reading  the  order  appealed 
from).  The  question  which  we  have  to  determine  is  whether 
or  not  this  order  was  one  which  the  learned  judge  had  jurisdic- 
tion to  make,  having  regard  to  the  provisions  of  the  Debtors 
Act,  1869. 

I  desire  at  once  to  say  that  we  have  not  to-day  to  decide  in 
any  way  whether  the  creditor  here  has  any  right  to  ask  that 
the  debtor  be  sent  back  again  to  prison  to  endure  the  punish- 
ment which  was  awarded  to  him  under  the  original  writ  of 
attachment  of  February  25,  1902.  It  may  very  well  be  that 
upon  a  proper  application  an  order  might  be  made  by  the 
Court  by  which  the  debtor  might  be  sent  back  to  serve  the 
residue  of  his  imprisonment.  Moreover,  I  do  not  at  the  present 
moment  express  any  opinion  whether  the  residue  of  that 
imprisonment,  which  we  know  cannot  continue  for  more 
than  the  term  of  one  year,  would  expire  in  one  year  from 
February  26,  1902,  the  date  of  the  commencement  of  the 
imprisonment  under  the  original  writ  of  attachment,  or 
whether  it  would  not.  The  only  question  to  which  I  propose 
to  address  myself  is  whether  or  not  the  order  now  appealed 
from  is  an  order  which  the  Court  had  jurisdiction  to  make. 

Now,  in  order  to  arrive  at  a  conclusion  upon  this  point,  one 
must  look  at  the  Debtors  Act,  1869.  The  4th  section  runs  as 
follows :  [His  Lordship  read  the  section,  and  continued  :— ] 
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Now,  it  was  pointed  out  a  long  time  ago  by  Lord  Hatherley, 
in  Middleton  v.  Chichester  (1),  that  in  the  case  of  every  one  of 
these  exceptions  "  there  is  something  of  the  character  of 
deHnquency  pointed  out,  and  one  cannot  see  that  it  makes 
a  shadow  of  difference,  with  reference  to  the  question  of  delin- 
quency, whether  a  person  has  the  money  in  his  possession." 
As  Lord  Hatherley  says,  in  the  case  of  all  these  exceptions 
from  the  abolition  of  imprisonment  for  debt,  what  the  Legisla- 
ture did  was  to  except  those  cases  in  which  a  debtor  deserved 
to  be  punished.  To  use  the  very  words  of  Lord  Hatherley  (2), 
the  exceptions  were  intended  by  the  Legislature  to  relate  to 
"  debts  the  incurring  of  which  was  in  some  degree  worthy  of 
being  visited  with  punishment." 

Then,  in  Marris  v.  Ingram  (3),  Jessel  M.K.  took  the  same 
view.  He  says  (4)  :  "I  wish  to  say  one  or  two  words  about 
the  view  that  I  take  of  the  law,  because  I  do  not  think  that 
the  Debtors  Act,  1869 — which,  though  it  aboHshed  imprison- 
ment for  debt  in  certain  cases,  was,  as  it  in  fact  says  in  so 
many  words,  legislation  *  for  the  punishment  of  fraudulent 
debtors ' — did  not  mean  punishment.  Now  when  we  come 
to  look  at  the  Act,  we  find  that  it  contains  different  provisions 
to  meet  different  classes  of  debtors,  there  being  one  set  of 
provisions  in  the  case  of  defaulting  debtors  of  a  certain  class, 
and  special  provisions  being  made  in  the  case  of  debtors  guilty 
of  misdemeanour  or  other  misconduct ;  and,  looking  at  these 
provisions,  it  is  impossible  to  suppose  that  punishment  for 
misconduct  was  not  intended  to  be  meted  out.  That  it  was 
contemplated  by  the  Act  is  clear,  because  the  4th  section, 
which  abolished  punishment  for  debt  by  imprisonment  where 
a  man  could  not  pay,  contains  the  following  exceptions " : 
then  he  reads  the  first  three  exceptions,  and  as  to  the  third, 
namely,  default  by  a  trustee  or  person  acting  in  a  fiduciary 
capacity  and  ordered  to  pay  by^a  Court  of  Equity  any  sum  in 
his  possession  or  under  his  control,  he  says  :  "  Why  is  such  a 
person  as  the  last  excepted  ?  Simply  because  he  is  a  dishonest 
man.    He  need  not  perhaps  be  called  a  thief  in  so  many 


(1)  L.  R.  6  Ch.  152, 157. 

(2)  Ibid.  156. 


(3)  13  Ch.  D.  338. 

(4)  Ibid.  341. 
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words,  but  he  is  a  man  who  takes  or  keeps  money  belonging  C.  A. 
to  other  people,  and  he  is  to  be  punished  as  such."  1902 

That  view  of  the  Act  is  confirmed  by  the  judgment  of  church's 

Lindley  L.J.  in  Li  re  Smith.  (1)     After  remarking  that  '^^"^^ 

Mellish   L.J.   had    taken   a  different   view   at   one    time,  Hibbard. 

Lindley  L.J.  savs  this  (2)  :  ''The  punitive  character  of  s.  4  vaughan 

^  Williams  L.J 

of  the  Debtors  Act,  1869,  which  was  pointed  out  in  Mid-   

dleton  V.  Chichester  (3),  has  been  since  so  often  recognised 
that  it  cannot  now  be  questioned  :  see  Harris  v.  Ingram  (4) ; 
In  re  Gent.''  (5)  And  it  is  to  be  noted,  as  giving  emphasis 
to  the  authorities,  that  in  most  of  them  the  application  had 
relation  to  the  discharge  of  a  debtor  from  prison,  or  to  his 
non-liability  to  be  imprisoned,  in  cases  where  he  had  been 
adjudged  bankrupt.  The  decisions  were  that  he  was  not 
entitled  to  freedom  or  to  be  discharged  inasmuch  as,  although 
the  Bankruptcy  Act,  1883,  does,  under  certain  circumstances, 
by  s.  9  relieve  the  debtor  from  every  remedy  against  his  person 
or  property,  it  does  not  relieve  him  from  the  stringency  of 
these  orders  under  s.  4  of  the  Debtors  Act,  since  these  orders 
are  not  in  the  nature  of  remedies  for  the  recovery  of  debts  but 
are  in  the  nature  of  punishment. 

Now,  having  regard  to  these  authorities,  in  my  judgment 
you  can  only  punish  for  fraudulent  offences  of  this  sort  once  : 
you  cannot  punish  twice  in  respect  of  the  same  offence,  or  give 
two  sentences  in  respect  of  the  same  offence.  I  say  nothing 
about  what  you  might  or  might  not  do  in  some  cases  of  con- 
tinued offences.  Here,  upon  the  face  of  this  order,  it  is  made 
perfectly  clear  that  the  offence  for  which  the  debtor  is  being 
attached  is  the  identical  offence  for  which  he  was  punished 
under  the  first  order,  for  the  second  order  says  so  in  terms ; 
and  according  to  my  view  of  the  Act — a  view  which  is  entirely 
in  accordance  with  the  decision  in  Hor snail  v.  Bruce  (6) — there 
cannot  be  a  second  writ  of  attachment  issued  in  respect  of  the 
same  offence. 

In  my  judgment,  therefore,  this  order  is  not  an  order  which 


(1)  [1893]  2  Ch.  1. 

(2)  Ibid.  17. 

(3)  L.  R.  6  Ch.  152,  157. 


(4)  13  Ch.  D.  338. 

(5)  (1888)  40  Ch.  D.  190. 

(6)  L.  R.  8  C.  P.  378. 
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ought  to  have  been  made.  As  I  said  before,  I  am  very  far 
indeed  from  saying  that  such  an  order  might  not  be  made  as 
would  cause  this  debtor  to  serve  the  residue  of  his  punish- 
ment ;  but,  in  my  opinion,  in  these  matters  of  the  Kberty  of 
the  subject,  it  is  essential  that  the  form  should  be  strictly 
followed ;  and  although  it  may  very  well  be  that  the  debtor 
under  this  writ  would  be  no  worse  off  than  if  he  had  simply 
been  rearrested  under  the  old  writ,  I  do  not  think  the  fact  that 
his  position  would  be  substantially  the  same  would  justify  us 
in  supporting  this  order  of  Swinfen  Eady  J.  if  it  is — as  we 
think  it  is — an  order  which  is  not  justified  under  the  Debtors 
Act,  1869. 

Mathew  L.J.  I  am  of  the  same  opinion,  but  I  have  arrived 
at  that  conclusion  not  without  considerable  reluctance,  because 
the  question  here  is  practically  one  of  mere  form. 

The  debtor  in  this  case  has  not  atoned  for  his  offence  to  the 
Court  by  enduring  the  imprisonment  which  was  ordered  to  be 
inflicted  upon  him ;  and  it  has  scarcely  been  disputed  that  if 
another  mode  were  taken  for  continuing  his  imprisonment 
the  desired  result  might  be  arrived  at ;  but  I  agree  with  my 
Lord  that,  before  we  hold  that  writs  of  attachment  can  issue 
in  succession,  we  should  see  that  the  Act  of  Parliament  permits 
that  to  be  done.  Now,  nothing  is  clearer  to  my  mind  than 
that  the  Act  only  contemplates  one  writ  of  attachment;  any 
other  conclusion  would  lead  to  this,  that  a  judge  or  Court 
might  issue  an  attachment  and  order  imprisonment,  in  the  first 
instance  say  for  six  months,  and  then,  if  that  were  not  found  to 
be  effective,  might  issue  another  attachment  for  another  six 
months ;  and  that  is  a  thing  which  the  Act  does  not  justify. 

With  reference  to  the  position  of  the  delinquent  in  question, 
it  does  not  appear  to  me  to  be  open  to  much  doubt — although 
I  am  not  called  upon  now  to  pronounce  an  opinion  upon  it — 
that  the  learned  judge  would  have  the  power  to  order  a 
rearrest  under  his  original  order  for  a  writ  of  attachment, 
inasmuch  as  the  debtor  has  not  undergone  his  punishment 
for  the  offence  offered  to  the  Court.  I  am  further  of  opinion 
that,  if  any  such  order  should  be  made,  the  period  of  imprison- 
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ment  should  end  with  the  twelve  months  from  the  date  of  the  c.  A. 
original  imprisonment,  and  that  the  order  now  in  question  1902 

is  irregular  on  the  ground  that  it  seeks  to  make  out  twelve  Church's 

months,  disallowing  the  period  of  time  during  which  the  debtor  Trustee 

was  at  liberty.  Hibbard. 
I  agree  that  the  appeal  must  be  allowed, 

Vaughan  Williams  L.J.    The  appeal  is  allowed,  but 
without  costs. 

Solicitors :  Dyson,  Smith  &  Marcliant ;  Edward  Lee,  Davis 
dc  Lee. 

a.  I.  F.  c. 


In  re  HUXTABLE. 
HUXTABLE  v.  CRAWFUED. 

[1901    H.  2089.] 

Will — Construction — Charitable  Legacy — Limited  Charitable  Purpose — Bequest 
*'for  the  Charitable  Purposes  agreed  upon  between  "  the  Testatrix  and  the 
Legatee — Evidence — Admissibility. 

A  testatrix  bequeathed  4000Z.  to  C.  "  for  the  charitable  purposes  agreed 
upon  between  us  "  : — 

Held,  that  this  was  a  gift  for  limited  charitable  purposes,  and  that 
evidence  was  admissible  to  shew  what  the  purposes  agreed  upon  were. 

Decision  of  Farwell  J.,  [1902]  1  Ch.  214,  on  this  point,  afifirmed. 

But  held,  that,  the  gift  on  the  face  of  the  will  being  of  the  capital  of 
4000Z.,  evidence  was  not  admissible  to  contradict  the  will  by  shewing  that 
the  agreement  between  the  testatrix  and  the  legatee  was  that  only  the 
income  of  the  4000?.  during  his  life  should  be  devoted  to  the  charitable 
purposes. 

Decision  of  Farwell  J.  on  this  point  reversed. 

The  Court  directed  that  a  scheme  should  be  settled. 

Appeal  from  the  decision  of  Farwell  J.  (1) 

Susannah  M.  Huxtable,  who  died  in  ]March,  1901,  by  her 
will  dated  August  7,  1899,  bequeathed  the  sum  of  4000Z.  to  the 
defendant  Crawfurd  "  for  the  charitable  purposes  agreed  upon 
between  us." 

Crawfurd  made  an  affidavit  in  which  he  stated  that  he  and 


1902 
Oct.  27. 


(1)  [1902]  1  Ch.  214. 
Vol.  II.  1902.  3  /  1 
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the  testatrix  had  been  on  terms  of  intimate  friendship  for 
many  years,  and  that  about  the  year  1891  she  verbally  informed 
him  of  her  intention  to  leave  him  a  sum  of  4000^.,  the  income 
of  which  he  was,  in  the  exercise  of  his  discretion,  to  apply 
during  his  life  for  the  relief  of  sick  and  necessitous  persons 
being  members  of  the  Church  of  England,  and  also  towards 
the  support  of  charities  connected  with  the  Church  of  England, 
and  that  he  was  to  dispose  of  the  principal  after  his  death  as 
his  own  property ;  that  on  subsequent  occasions  she  had 
declined  to  give  him  more  specific  directions  about  the  income, 
stating  that  she  was  unwilling  to  fetter  his  discretion  in  the 
matter ;  and  that  at  no  time  had  she  indicated  any  intention 
that  the  principal  of  the  fund  should  be  applied  for  charitable 
purposes. 

Upon  a  summons  taken  out  by  the  executors,  Crawfurd  not 
claiming  any  beneficial  interest  in  the  4000Z.,  Farwell  J.  held 
that  the  gift  was  for  limited,  not  general,  charitable  purposes, 
and  that  evidence  was  admissible  to  shew  what  those  purposes 
were.  And  upon  the  evidence  he  held  that  there  was  a  good 
bequest  to  the  charitable  purposes  of  the  income  of  the  4000Z. 
during  the  life  of  Crawfurd,  and  that  on  his  death  the  corpus 
would  fall  into  the  residue  of  the  estate. 

The  Attorney- General  appealed. 


Sir  B.  B.  Finlay,  A.-G.,  and  B.  J.  Parker,  for  the  appellant. 
It  is  submitted  that  the  whole  4000Z. — not  merely  a  life  interest 
in  it — is  given  by  the  will  for  the  charitable  purposes  mentioned 
in  it  and  defined  by  the  affidavit  of  the  defendant  Crawfurd. 
At  any  rate,  the  whole  fund  is  given  for  charitable  purposes 
generally. 

[They  were  stopped  by  the  Court.] 

Butchery  K,C.y  and  Christopher  James,  for  the  next  of  kin  of 
the  testatrix.  The  gift  is  for  a  limited  charitable  purpose,  and 
evidence  is  admissible  to  shew  what  that  purpose  was.  The 
affidavit,  if  admitted,  must  be  taken  as  a  .whole.  It  shews 
what  the  intention  of  the  testatrix  was,  and  it  is  not  incon- 
sistent with  the  will.  The  intention  was  to  give  only  a  life 
interest  to  the  charitable  purposes  agreed  upon. 
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There  is  no  gift  for  general  charitable  purposes  :  Attorney- 
General  V.  Syderfen  (1)  ;  In  re  White  (2) ;  In  re  Bijmer.  (3) 
When  the  Court  holds  that  there  is  a  general  charitable  intent, 
the  object  is  to  effectuate  the  intention  of  the  testator ;  to  do 
so  here  would  be  to  frustrate  the  intention  which  the  testatrix 
has  declared.  Either  the  income  of  the  fund  must  be  applied 
as  the  testatrix  intended  for  the  limited  charitable  purposes,  or 
the  gift  must  fail. 

Ashworth  James y  for  the  defendant  Crawfurd,  stated  that  he 
made  no  claim  to  a  beneficial  interest  in  the  4000L,  but  sub- 
mitted that  he  had  a  discretion  as  to  the  mode  of  application 
of  the  fund. 

Erringtony  for  the  executors. 


C.  A. 

1902 
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Vaughan  Williams  L.J.  I  regret  to  say  that  I  cannot 
agree  with  the  conclusion  at  which  Farwell  J.  has  arrived. 
[His  Lordship  read  the  above-stated  clause  in  the  will,  and 
continued  : — ]  I  cannot  doubt  that  the  affidavit  of  Mr.  Craw- 
furd is  admissible  in  evidence,  but  it  is  admissible  only  for  the 
purpose  of  proving  matters  which  are  not  defined  by  the  will. 
Evidence  is  admissible  to  shew  what  were  in  fact  the  charitable 
purposes  agreed  upon  between  the  testatrix  and  Mr.  Crawfurd, 
but  not  to  shew  what  was  the  amount  of  the  legacy.  That  is 
a  matter  which,  to  my  mind,  is  disposed  of  by  the  plain  words 
of  the  will.  Then  when  we  look  at  the  affidavit,  and  ask  what 
were  the  charitable  purposes  which  were  agreed  upon  between 
the  testatrix  and  Mr.  Crawfurd,  those  purposes  are  perfectly 
plainly  defined.  They  were  primarily  "  for  the  relief  of  sick 
and  necessitous  persons  being  members  of  the  Church  of 
England,  and  also  towards  the  support  of  charities  connected 
with  the  Church  of  England."  To  that  extent  the  affidavit  is 
admissible  and  does  define  the  purposes.  But  the  affidavit 
goes  on  to  deal  with  other  matters  which  are  plainly  dealt  with 
in  the  will  by  the  testatrix  herself,  and,  to  my  mind,  to  con- 
tradict her  will  in  a  very  plain  way.  By  the  will  the  amount 
left  for  these  charitable  purposes  was  a  sum  of  4000Z.  There 


(1)  (1683)  1  Vern.  224.  (2)  [1893]  2  Ch.  41. 

(3)  [1895]  1  Ch.  19. 
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0.  A.      is  not  a  word  in  the  will  about  the  subject-matter  of  the  gift 
1902       being  only  the  income  of  the  4000Z.    But  in  his  affidavit 
HuxTABLE,         Crawfurd,  after  stating  the  will,  says,  "  a  sum  of  4000Z., 
'^'^         the  income  of  which  I  was  to  apply  during  my  life  "  ;  and  then 
V.        he  goes  on  to  say,    I  was  to  dispose  of  the  principal  after  my 
Cbawfubd.  ^gg^^jj       jTQy  own  private  property."    It  appears  to  me  that 
wmtiSsT.j.        effect  of  that  statement  is  plainly  to  contradict  the  will  of 
the  testatrix.    He  substitutes  for  the  4000^.,  which  was  the 
subject-matter  of  her  legacy,  the  income  of  that  sum.  There- 
fore, when  I  find  in  the  judgment  of  Farwell  J.  (1)  these  words, 
"  I  do  not  see  that  there  is  any  contradiction  of  the  will  in 
saying  that  *  the  charitable  purpose  agreed  upon '  exhausted 
the  whole  income  of  the  fund,  but  lasted  only  for  a  limited 
time  and  did  not  go  on  for  ever,"  it  seems  to  me  that  in  so 
saying  he  contradicts  the  words  of  the  will  by  which  the 
subject-matter  of  the  legacy  for  these  purposes  is  defined  as 
4000Z.,  and  not  merely  the  income  of  4000Z. 

Now,  a  good  deal  has  been  said  about  the  question  whether 
a  general  charitable  purpose  is  indicated  in  this  will.  I  do  not 
propose  to  say  anything  upon  that  subject,  and  for  this  reason- 
that  in  the  will,  supplemented  by  so  much  of  the  evidence  of 
Mr.  Crawfurd  as  defines  the  purpose,  a  limited  charitable 
purpose  is  plainly  defined,  which  charitable  purpose  so  defined, 
in  the  absence  of  something  in  the  will  to  the  contrary,  is  one 
which  would  go  on  for  ever ;  and  if  there  should  be  any  diffi- 
culty as  to  the  mode  of  the  application  of  the  money,  I  think 
there  is  an  amply  sufficient  definition  of  the  charitable  purposes 
agreed  upon  to  enable  the  Court  to  direct  that  those  purposes 
shall  be  carried  out,  notwithstanding  any  deficiencies  in  the 
statement  of  the  mode  of  application. 

In  my  opinion,  the  decision  of  Farwell  J.  must  be  reversed, 
and  an  order  should  be  made  for  the  settlement  of  a  scheme, 
not  limited  to  the  income  of  the  4000Z.,  but  dealing  with  the 
whole  of  the  capital. 

Stieling  L.J.  I  am  of  the  same  opinion,  and  I  have  really 
nothing  to  add.    In  fact,  I  should  say  nothing  were  it  not 

(1)  [1902]  1  Ch.  216. 
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for  the  most  unfeigned  respect  I  feel  for  any  judgment  of  0.  A, 
Farwell  J.,  from  whom  on  this  occasion  I  am  constrained  to  1902 
differ.  Now,  if  there  is  anything  plain  on  the  face  of  this  will,  Huxtable, 
it  is,  I  think,  this — that  the  subject-matter  of  this  legacy  was 
4000Z.,  and  not  any  limited  interest  in  4000Z.  The  whole  of 
the  sum  of  4000Z.  was  to  be  devoted  to  the  charitable  pur- 
poses referred  to,  whatever  they  might  be.  In  the  face  of  ^tirimg  l. j. 
that,  Farwell  J.  has  made  an  order  by  which  'he  has  held 
that  the  fund  applicable  for  the  charitable  purposes  is  only 
the  income  of  the  4000^.  during  the  life  of  Mr.  Crawfurd.  I 
confess  I  am  unable  to  see  how  that  is  consistent  with  the 
will.  Mr.  Crawfurd  has  made  an  affidavit  (to  the  admission 
of  which  I  understand  the  Attorney-General  makes  no  objec- 
tion) in  which  he  says  that  conversations  took  place  between 
the  testatrix  and  himself  with  reference  to  a  legacy  of  4000/. 
which  she  said  she  was  going  to  leave  him,  and  that  he  was 
to  apply  the  income  of  that  4000Z.  during  his  own  life  for 
certain  charitable  purposes  which  he  specifies,  and  at  his 
death  he  was  to  be  at  liberty  to  dispose  of  it  as  his  own  pro- 
perty. In  my  opinion,  that  affidavit  is  admissible  only  for  the 
purpose  of  ascertaining  what  are  the  charitable  purposes  which 
are  referred  to  in  the  will,  and  no  further.  The  fact  that  those 
charitable  purposes  were  to  continue  only  during  the  lifetime 
of  Mr.  Crawfurd,  and  that  on  his  death  the  fund  was  to  cease 
to  be  a  charitable  fund,  is  entirely  irrelevant  to  the  purpose 
for  which  this  evidence  is  admissible.  If,  for  instance,  the 
affidavit  had  stated  that  a  conversation  had  taken  place  with 
reference  to  a  legacy  of  2000Z.,  and  that  by  her  will  the  testa- 
trix had  bequeathed  4000Z.  for  the  charitable  purposes,  it  could 
never,  as  it  seems  to  me,  be  contended  that  the  amount  of 
the  legacy  was  to  be  cut  down  and  that  the  charities  were 
to  have  only  2000Z.,  because  the  conversation  related  to  2000Z., 
whereas  by  her  will  the  testatrix  expressly  said  that  4000Z. 
was  to  be  applied  to  the  charitable  purposes.  In  like  manner 
it  appears  to  me  that,  when  the  will  says  that  the  capital 
sum  of  4000Z.  is  to  be  appHed  to  the  charitable  purposes,  it 
is  not  competent  for  the  Court  to  look  at  the  evidence  for 
the  purpose  of  cutting  down  the  gift  to  the  income  of  4000Z. 
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C.  A.      during  the  life  of  Mr.  Crawfurd.    For  these  reasons  I  entirely 
1902      agree  with  what  has  been  said  by  my  Lord,  and  I  think  that 
HuxTABLB,        appeal  ought  to  be  allowed. 

In  re. 

HuxTABLE  Cozens-Haedy  L.J.  I  agree.  It  seems  to  me  that  the  will 
Crawfurd.  fixes  absolutely  the  subject-matter  of  the  gift,  namely,  4000^., 
and  that  Mr.  Crawfurd's  affidavit  may  be  referred  to  for  one 
purpose  only,  namely,  to  ascertain  what  are  the  charitable 
purposes  agreed  upon.  And,  looking  at  that  affidavit,  those 
charitable  purposes  are  clearly  defined.  I  think,  therefore, 
that  the  order  must  be  reversed  so  far  as  it  is  complained  of. 
I  do  not  know  whether  the  Attorney-General  would  object  to 
a  declaration  that  the  4000Z.  is  held  upon  the  charitable  trusts 
mentioned  in  paragraph  3  of  the  affidavit. 

B.  J.  Parker.    I  would  suggest  that  the  words    corpus  and 
income  "  should  be  inserted  after  4000Z. 

The  Court  assented. 

The  Court  directed  that  a  scheme  should  be  settled  in 
chambers. 

Solicitors:  Solicitor  to  the  Treasury;  Glutton  d  Johnson; 
WaltonSy  Johnson,  Buhh  d  Co. ;  Bridges,  Sawtell  d  Go. 

W.  L.  C. 
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ZAISEK  V.  LAWLEY.  1902 

[1901    L.    2654.]  Oct^SO. 

Power  of  Ajppointment — General  Testamentary  Power — Exercise — Covenant 
to  exercise  Power  hy  way  of  Security  for  Loan — Liability  of  Appointed 
Fund  for  Debts. 

The  donee  of  a  general  testamentary  power  of  appointment  over  a  fund 
borrowed  a  sum  of  money  and,  as  security  for  the  loan,  covenanted  with 
the  lender  that  he  would  make  a  will  appointing  that  the  loan  should  be 
a  first  charge  on  the  fund,  and  that  he  would  not  revoke  the  will.  He 
made  a  will  accordingly,  and  died  : — 

Held^  that  the  covenant  was  ineffectual  to  bind  the  fund,  and  that, 
notwithstanding  that  the  will  was  made  in  pursuance  of  the  covenant, 
the  lender  was  a  volunteer  as  against  the  testator's  general  creditors,  and 
therefore  took  subject  to  the  rule  that  the  exercise  by  will  of  a  general 
power  of  appointment  makes  the  property  which  is  the  subject  of  the 
power  assets  for  the  payment  of  the  debts  of  the  appointor ;  consequently, 
that  he  was  not  entitled  to  priority  as  regards  the  fund  over  the  other 
creditors. 

Decision  of  Joyce  J.  affirmed. 

In  re  Newnhamh  Estate^  W.  N.  (1881)  69,  distinguished. 
AppEAii  from  a  decision  of  Joyce  J.  (1) 

The  Hon.  Francis  Charles  Lawley,  under  the  will  of  his 
mother  Lady  Wenlock,  had  a  general  power  to  appoint  by 
will  a  sum  of  10,000^.,  which  in  default  of  appointment  was  to 
go  as  part  of  her  residuary  estate.  On  April  7,  1892,  he 
executed  a  mortgage  in  favour  of  Mr.  G.  F.  Perkins  to  secure 
a  loan  of  lOOOZ.  with  interest  thereon  at  8  per  cent.  By  this 
mortgage  he  covenanted  that  he  would  immediately  after  the 
execution  •  thereof  sign  his  will,  which  was  already  prepared, 
bearing  even  date  therewith,  whereby,  in  exercise  of  his 
testamentary  power  of  appointment  under  the  will  of  his  late 
mother  he  appointed  that  the  trustees  of  her  will  should  stand 
possessed  of  the  sum  of  10,000/.  and  the  investments  repre- 
senting the  same,  upon  trust  to  pay  to  the  mortgagee  thereout, 

(1)  Ante,  p.  673. 
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c.  A      in  preference  and  priority  to  all  other  payments,  the  said  sum 
1902       of  lOOOZ.  and  all  interest  thereon,  and  that  he  would  not  revoke 
Lawley,  ^^^^  without  the  consent  in  writing  of  the  mort- 

in  re.  gagee.  On  the  same  day  he  executed  his  will  containing  the 
Zajseb  above  provisions,  and  stating  that  it  was  his  wish  that  the  loan 
Lawley.  should  be  a  first  charge  on  the  10,000/.,  and  he  died  on 
September  18,  1901,  without  having  altered  or  revoked  his  will 
save  by  certain  codicils  changing  the  names  of  his  executors. 
Mr.  Perkins  was  also  dead.  Shortly  after  Mr.  Lawley's  death 
the  trustees  of  Lady  Wenlock's  will  paid  into  court  to  the  credit 
of  this  action — which  was  a  creditor's  action  for  the  adminis- 
tration of  Mr.  Lawley's  estate — certain  bonds  of  the  nominal 
value  of  3200/.,  representing  a  part  of  the  10,000/.  over  which 
Mr,  Lawley  had  his  testamentary  power  of  appointment.  The 
whole  of  the  principal  sum  of  1000/.,  together  with  arrears  of 
interest,  was  still  due  under  the  mortgage  of  April  7,  1892. 
The  question  having  arisen  whether  the  estate  of  Mr.  Perkins 
was  by  virtue  of  this  mortgage  entitled  to  priority  over  the 
general  body  of  Mr.  Lawley's  creditors,  Mr.  Perkins'  executors 
took  out  a  summons  in  the  administration  action  against 
Mr.  Lawley's  executors,  asking  for  payment  out  of  the  fund  in 
court  of  the  sum  due  to  them  upon  their  security,  or,  in  the 
alternative,  that  they  might  be  admitted  as  creditors  of  the 
estate. 

Joyce  J.  held  that  the  applicants  were  not  entitled  to  priority 
as  regards  the  fund  over  the  general  creditors. 
The  applicants  appealed. 

BadcocJc,  K.G.,  and  E,  Ford  for  the  applicants.  If  a  man 
having  a  general  testamentary  power  of  appointment  over  a 
fund  appoints  it  to  a  volunteer,  his  creditors  can  upset  the 
appointment;  but  in  this  case  the  right  to  use  the  appoint- 
ment has  been  pro  tanto  sold  to  us.  It  is  true  that  we  could 
not  have  enforced  the  covenant  by  specific  performance,  and 
could  not  have  restrained  the  appointor  from  revoking  his  will 
when  made.  We  took  the  risk  of  that ;  but,  the  will  having 
been  made  and  not  having  been  revoked,  no  objection  can  be 
raised  to  the  appointment :  Sugden  on  Powers,  8th  ed.  p.  214. 
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[Vaughan  Williams  L.J.  Does  Lord  St.  Leonards  cite  c.A. 
any  authority  for  that  proposition  ?]  1902 

He  cites  only  Beid  v.  Shergold  (1),  which  goes  merely  to  the  lawlet, 
question  of  revocation;  but  we  rely  upon  the  language  of 
Jessel  M.K.  in  Bobinson  v.  Ommanney  (2)  as  supporting  that  v. 
view ;  and  see  George  v.  Milhanke.  (3) 

[Vaughan  Williams  L.J.  That  was  a  case  of  appointment 
by  deed,  and  it  turned  upon  13  Eliz.  c.  5.] 

The  rule  under  which  the  creditors  claim  this  fund  is  limited 
to  appointments  made  in  favour  of  volunteers  :  In  re  Boper  (4) ; 
and  it  is  so  stated  in  Farwell  on  Powers,  2nd  ed.  p.  254.  It 
proceeds  upon  the  analogy  of  13  Eliz.  c.  5,  and  it  is  intended 
to  prevent  a  man  from  benefiting  his  family  at  the  expense  of 
his  creditors ;  it  is  based  upon  the  principle  that  a  man  must 
be  just  before  he  is  generous  :  Bainton  v.  Ward  (5) ;  Lord 
Townshend  v.  Windham  (6) ;  In  re  Harvey's  Estate.  (7)  It  has 
nothing  to  do  with  priorities  between  the  creditors  inter  se. 

[Stieling  L.J.  Suppose  the  donee  of  a  general  power  has 
creditors  A.,  B.,  and  C,  can  he  appoint  by  will  that  A.  shall  be 
paid  in  priority  to  B.,  and  B.  in  priority  to  C.  ?] 

There  might  be  a  difficulty  about  that  unless  value  had  been 
given  for  the  priority;  but  we  have  paid  for  the  preference 
which  the  appointor  has  given  to  us.  In  considering  the 
meaning  of  the  word  "  volunteer  "  in  connection  with  this  rule, 
Kindersley  V.-C.  thought  that  the  test  was  whether  the 
appointor  was  under  any  obligation  to  the  appointee  to  appoint 
to  him :  Vaughan  v.  Va7iderstegen  (8)  ;  and  although  the 
decision  in  that  case  has  not  been  approved  of  in  subsequent 
cases,  this  view  has  not  been  questioned.  Applying  that  test 
to  the  present  case,  we  say  that  the  appointor  was  under  an 
obligation  to  us,  and  not  the  less  so  because  it  was  an  obligation 
which  the  Court  will  not  enforce  by  specific  performance,  as 
was  held  in  In  re  Parkin  (9),  for  it  is  well  settled  that  if  the 

(1)  (1805)  10  Ves.  370.  (5)  (1741)  2  Atk.  172. 

(2)  (1883)  23  Ch.  D.  285,  287.  (6)  (1750)  2  Ves.  Sen.  1. 

(3)  (1803)  9  Yes.  190;  7  K.  E.  157.  (7)  (1879)  13  Ch.  D.  216,  222. 

(4)  (1888)  39  Ch.  D.  482,  487.  (8)  (1853)  2  Drew.  165,  178. 

(9)  [1892]  3  Ch.  510. 


802 


CHANCEEY  DIVISION. 


[1902] 


c.  A.      appointor  had  failed  to  perform  his  covenant  damages  might 
1902      have  been  recovered  against  him  for  the  breach  of  it.  That 
Lawley,    appears  from  In  re  Parkin  (1)  itself.    But,  further,  an  agree- 
inre.      nient  to  leave  real  estate  by  vvill  may  be  enforced  against  a 
V.        person  to  v^hom  the  land  has  been  left  in  breach  of  the  agree- 
Lawley.    jj^ej^t .  Qoylmer  v.  Paddiston.  (2)    Therefore  it  is  only  from 
the  nature  of  the  subject-matter  that  we  could  not  have 
specific  performance  in  this  case.    If  the  viev^  of  the  respond- 
ents prevails  this  strange  result  follov^s — that  if  the  appointor 
had  broken  his  covenant  v^e  might  have  recovered  damages 
for  the  breach,  but  he  having  performed  his  covenant  v^e  can 
get  nothing. 

The  appointor  has  had  the  benefit  of  our  lOOOZ.,  and  his 
estate  ought  not  to  get  it  over  again.  In  re  Newnham's 
Estate  (3),  which  is  the  only  reported  case  in  which  the  claim 
of  the  general  creditors  was  against  appointees  who  were  not 
volunteers,  is  a  direct  authority  in  our  favour. 

Hughes y  and  Wace,  for  the  respondents.  The  rule  that 

the  exercise  by  will  of  a  general  power  of  appointment  makes 
the  property  which  is  the  subject  of  the  power  assets  for  the 
payment  of  the  appointor's  debts  is  not  confined  to  appointments 
made  in  favour  of  volunteers.  Though  the  rule  is  so  stated  by 
Farwell  J.,  the  word  volunteer  "  is  not  mentioned  in  any  of  the 
cases  which  he  cites  in  support  of  the  rule,  namely,  Fleming  v. 
Buchanan  (4) ;  Jenney  v.  Andrews  (5) ;  Williams  v.  Lomas.  (6) 
But,  assuming  that  the  rule  applies  only  to  volunteers,  these 
applicants  are  volunteers  as  against  the  general  creditors.  The 
appointor  could  not  be  compelled  to  make  the  will,  and  could 
not  be  restrained  from  revoking.  This  is  nothing  but  a  legacy, 
though  a  legacy,  no  doubt,  to  a  person  to  whom  the  appointor 
is  under  an  obligation.  We  say  that  a  person  taking  under  a 
testamentary  appointment,  although  that  appointment  is  made 
in  pursuance  of  an  obligation,  is  a  volunteer.    The  actual  fact 

(1)  [1892]  3  Ch.  510.                  '  (3)  W.  N.  (1881)  69. 

(2)  (1681)  2  Yent.  353 ;  reported  (4)  (1853)  3  D.  M.  &  G.  976,  980. 
also  sub  nom.  Goilmere  v.  Battison,  (5)  (1822)  6  Madd.  264;  23  R.  E. 
1  Vern.  48.  216. 

(6)  (1852)  16  Beav.  1. 
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of  appointing  makes  the  fund  assets  of  the  appointor  from  his      C.  A 
death,  and  it  is  impossible  to  get  a  specific  charge  upon  the  1902 
fund  before  that  time.    A  covenant  to  exercise  a  power  by  will  lawley 
is  not  enforceable  whatever  the  nature  of  the  property :  Beid 
V.  Shergold  (1) ;  In  re  Parkin.  (2)    In  re  Newnham's  Estate  (3) 
is  distinguishable. 

Badcock,  K.G.,  in  reply. 

Vaughan  Williams  L.J.  I  think  that  the  judgment  of 
Joyce  J.  is  right  and  must  be  af&rmed.  [His  Lordship  stated 
the  facts,  and  continued  : — ] 

The  question  which  we  have  to  decide  is  whether  the  appli- 
cants, who  are  the  legal  personal  representatives  of  the  lender, 
have  as  against  the  appointed  fund  any  charge  or  any  priority 
over  the  other  creditors.  There  can  be  no  doubt  but  that  both 
real  and  personal  estate  subject  to  general  powers  of  appoint- 
ment become  assets  for  the  payment  of  the  appointor's  debts,  if 
the  power  is  exercised  by  will  in  favour  of  volunteers . 

The  power  must,  of  course,  be  exercised ;  but,  provided  the 
power  is  exercised,  the  estate  becomes  assets.  It  is  said, 
however,  that  this  proposition  is  only  good  as  against  volun- 
teers, and  it  has  been  argued  before  us  that  the  representatives 
of  the  mortgagee  in  the  present  case  are  not  volunteers,  the 
mortgagee  having  purchased  the  exercise  of  the  power  of 
appointment  by  the  loan  of  the  lOOOZ.  Now,  in  Fleming  v. 
Buchanan  (4)  Knight  Bruce  L.J.,  in  the  passage  cited  by 
Joyce  J.  in  his  judgment,  says  :  "  On  whatever  grounds  it  was 
originally  so  held,  it  is  and  has  for  a  long  time  been  the  settled 
law  of  the  country,  that  if  a  man  having  a  power,  and  a  power 
only,  over  personal  estate  to  appoint  it  as  he  will,  exercises  the 
power  by  a  testamentary  appointment,  the  property  becomes 
subject  in  a  certain  order  and  manner  to  the  payment  of  his 
debts,  whatever  may  be  the  intention  or  absence  of  intention 
upon  his  part."  Our  attention  was  called  to  the  fact  that 
Knight  Bruce  L.J.  in  this  passage  does  not  use  the  word 
"volunteer"  at  all,  and  it  is  suggested  that  the  rule  as  laid 

(1)  10  Ves.  370.  (3)  W.  N.  (1881)  69. 

(2)  [1892]  3  Ch.  510.  (4)  3  D.  M.  &  a.  976,  980. 
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down  by  the  Lord  Justice  applies  equally  whether  the  person 
in  whose  favour  the  general  power  is  exercised  is  a  creditor  or 
a  volunteer. 

I  somewhat  doubt  myself  whether  the  Lord  Justice  did 
intend  to  lay  down  the  rule  as  widely  as  this,  and  I  am  not 
sure  whether  it  would  have  been  right  so  to  do.  It  will  be 
observed  that  the  Lord  Justice  was  dealing  with  a  case  in 
which  the  general  power  was  exercised  by  testamentary 
appointment,  and  in  which  there  was  no  suggestion  of  an 
antecedent  charge,  or  of  a  covenant  to  exercise  the  power,  and 
in  which  there  is  nothing  to  shew  that  there  was  any  povv^er 
exercisable  by  deed  as  well  as  by  will. 

Now,  if  one  applies  the  rule  laid  down  by  the  Lord  Justice 
to  a  case  of  the  exercise  by  testamentary  appointment  of  a 
power  only  exercisable  by  will,  it  does  not  seem  to  matter 
whether  one  limits  the  rule  as  to  the  exercise  of  a  general 
power  of  appointment  making  the  subject  of  it  assets  for  the 
payment  of  the  appointor's  debts  to  volunteers  or  does  not  do 
so,  because  in  my  opinion  in  such  a  case  every  one  who  takes 
under  the  will  exercising  the  power  necessarily  takes  as  a 
volunteer. 

The  judgment  of  Stirling  J.  in  In  re  Parkin  (1)  makes  it 
clear  that  a  contract  to  leave  by  will  on  the  part  of  one  who  is 
merely  donee  of  a  testamentary  power  of  appointment  cannot 
be  enforced  by  a  judgment  or  decree  for  specific  performance ; 
and  it  is  equally  clear  that  the  revocation  of  a  will  made  in 
pursuance  of  such  a  contract  cannot  be  restrained.  The  basis 
of  this  is  that  the  donor  of  a  power  exercisable  by  will  only 
does  not  intend  that  the  power  should  be  exercised  until  death. 
The  donor  means  the  power  to  remain  capable  of  execution  till 
the  death  of  the  donee  of  the  power,  and  the  Court  will  not 
assist  to  defeat  the  intention  of  the  donor.  This  being  so,  all 
that  the  lender  of  the  money  got  by  the  covenant  in  the  mort- 
gage deed  was  the  covenant,  and  the  right  to  damages  for  the 
breach  of  it ;  he  did  not  under  the  deed  get  any  priority  or 
charge  whatsoever.  The  exercise  of  the  power  makes  the  fund 
assets  at  the  moment  of  death,  and  cannot  do  so  before.  It 
(1)  [1892]  3  Oh.  510,  517. 
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follows  that  the  position  of  the  lender,  in  whose  favour  the 
power  was  exercised,  is  that  of  a  legatee  taking  by  the  bounty 
of  the  testator ;  he  could  not  at  any  time  before  the  death  of 
the  testator  have  asserted  any  title  to  or  charge  on  this  personal 
estate.  In  truth,  every  one  taking  under  a  will  is  a  volunteer, 
even  though  the  testator  may  have  been  under  some  contractual 
obligation  to  make  the  appointment. 

I  prefer  to  base  my  judgment  upon  my  conclusion  that  the 
lender,  the  mortgagee,  Mr.  Perkins,  was  in  fact  a  volunteer, 
because  I  have  no  doubt  myself  that  this  rule,  making  real  and 
personal  estate  subject  to  general  powers  of  appointment  by  will 
assets  for  payment  of  the  appointor's  debts,  was  a  rule  laid 
down  in  favour  of  creditors  against  volunteers,  and  I  doubt 
very  much  whether  the  original  rule  had  any  reference  to  the 
priority  of  secured  and  unsecured  creditors. 


C.  A. 

1902 

Lawley, 
In  re. 

Zaiser 

V. 

Lawley. 


Vaughan 
Williams  L.J. 


Stirling  L.J.  I  am  of  the  same  opinion.  I  am  unable  to 
differ  from  the  reasoning  of  Joyce  J.,  and,  after  what  has  been 
said  by  him  and  said  in  this  Court,  I  have  very  few  observa- 
tions to  make.  It  is  important,  in  my  opinion,  to  bear  in  mind 
in  dealing  with  this  case  that  the  mortgagor  had  no  power  of 
appointment  by  deed,  and  consequently  the  mortgage  which 
was  executed  by  him  was  ineffectual  to  create  a  charge  on  the 
fund  which  was  the  subject  of  the  power  of  appointment,  or  to 
bind  that  fund  in  any  way.  I  think  that  the  case  of  Beid  v. 
Shergold  (1)  is  a  clear  authority  for  that  proposition.  For  the 
reasons  which  were  given  in  the  case  which  I  myself  decided 
of  In  re  Parkin  (2),  to  which  I  adhere,  I  think  that  the 
covenant  on  the  part  of  the  mortgagor  contained  in  the 
mortgage  deed  to  execute  the  power  of  appointment  by  will 
was  incapable  of  being  enforced  by  way  of  specific  perform- 
ance ;  and  for  the  same  reasons  I  think  that  the  [covenant  not 
to  revoke  the  will  could  not  be  enforced  by  injunction. 

Now,  that  being  so,  it  seems  to  me  that  the  mortgage  deed 
amounted  to  a  personal  security  and  nothing  more.  What  the 
mortgagee  got  by  virtue  of  that  deed  consisted  simply  of  the 

(1)  10  Ves.  370,  380.  (2)  [1892]  3  Ch.  510. 
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personal  covenant  of  the  mortgagor,  and  as  regards  the  fund 
itself  the  mortgagee  was  content  to  accept  such  a  title  as  the 
will  of  the  mortgagor  could  confer  upon  him — that  is  to  say,  a 
title  which  depended  on  the  bounty  of  the  testator.  Now,  that 
title  is  subject  to  various  infirmities,  and  amongst  others  to 
this — that  the  law  has  said  with  respect  to  testamentary  dis- 
positions that  the  testator  must  be  just  before  he  is  generous, 
that  is  to  say,  that  his  dispositions  can  take  effect  only  subject 
to  the  payment  of  his  general  creditors.  I  cannot  see  myself 
that  the  applicants  in  this  case  have  as  regards  the  fund  any 
priority  over  other  creditors  of  the  estate  so  far  as  they  claim 
under  the  will;  and  it  is  only  by  virtue  of  the  will,  as  I  have 
already  said,  that  they  can  claim  the  fund.  They  are,  as 
between  themselves  and  the  other  creditors,  volunteers. 

I  should  like  to  say  one  word  as  to  the  only  case  which  was 
cited  as  a  direct  authority  in  support  of  the  contention  of  the 
appellants,  namely,  the  case  of  In  re  Newnham' s  Estate  (1), 
before  Hall  Y.-C.  That,  in  my  opinion,  was  a  different  case. 
In  that  case  the  testatrix,  having  a  power  of  appointment  by 
will,  had  induced  the  trustees  of  the  will  to  pay  over  a  portion 
of  the  fund  to  her  in  her  lifetime,  and  she  made  a  will  by  which 
she  exercised  her  testamentary  power  of  appointment  by 
directing  that  the  trustees  should  hold  the  fund  upon  trust  to 
pay  and  indemnify  themselves  against  advances  which  had 
been  made  to  her,  and  subject  thereto  upon  trust  for  certain 
beneficiaries.  After  the  death  of  the  testatrix  who  had  so 
exercised  the  power  by  will,  the  general  creditors  contended 
that  by  appointing  the  fund  she  had  made  it  available  for  pay- 
ment of  her  debts,  and  that  the  trustees  must  make  good  the 
portions  of  the  fund  which  they  had  misapplied  before  they 
could  prove  against  the  estate  for  advances.  The  Vice-Chan- 
cellor  rejected  that  contention,  saying  that,  as  the  creditors  of 
the  donee  of  the  power  could  not  get  at  the  property  subject 
thereto  except  through  the  appointment,  they  could  not  get  at 
it  except  by  recognising  the  other  acts  of  the  testatrix.  The 
report  is  a  short  one,  and  the  grounds  for  the  decision  are  not 

(1)  W.  N.  (1881)  69. 
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clearly  stated,  but  I  apprehend  that  the  Vice-Chancellor  meant 
this.  Suppose  the  executors  of  the  testatrix  had  asked  for  pay- 
ment to  themselves  of  the  whole  fund,  the  trustees  who  had 
made  the  advances  would  have  had  a  right  to  say,  "  We  have 
already  paid  a  portion  of  the  fund  to  the  testatrix,  and  it  is 
already  part  of  her  assets,  and  therefore  you  cannot  call  upon 
us  to  replace  it."  I  think  also  that  the  creditors  would  not 
stand  in  any  better  position  than  the  executors  through  whom 
they  derived  title,  and  in  my  opinion  the  act  of  the  appointor 
referred  to  by  the  Vice-Chancellor  was  her  taking  possession 
in  her  lifetime  of  part  of  the  fund  subject  to  the  power.  In 
my  judgment  that  does  not  apply  to  the  present  case,  and  the 
decision  of  Joyce  J.  ought  to  be  affirmed. 


C.  A. 

1902 

Lawley, 
In  re. 
Zaiser 

V. 

Lawley. 
Stirling  L.J. 


Cozen s-Haedy  L.J.  I  am  of  the  same  opinion.  In  the 
language  of  James  L.J.  in  In  re  Hoskin's  Trusts  (1),  I  hold  it 
''to  be  established  beyond  all  question  that  where  a  feme  covert, 
or  any  other  person  having  a  general  power  of  appointment 
over  a  fund  of  personalty,  makes  an  appointment  of  the  fund  by 
will  and  appoints  an  executor,  the  executor,  when  he  has 
proved  the  will,  is  entitled  to  receive  the  appointed  fund." 
The  executors  here  were  entitled  to  recover  and  have  received 
the  appointed  fund.  The  question  then  arises.  What  are  they 
to  do  with  it  ?  As  a  matter  of  construction  this  is  a  demonstra- 
tive legacy,  and  as  such  it  is  subject  to  the  payment  of  the 
testator's  debts.  It  is  said,  however,  that  this  is  not  so,  because 
the  will  was  made  in  pursuance  of  a  covenant  in  the  mortgage 
and  was  not  a  voluntary  transaction.  But  the  applicants  take 
nothing  under  the  mortgage — they  take  solely  under  the  will. 
The  doctrine  of  specific  performance  has  no  application  to  a 
case  like  the  present.  The  testator  covenanted  that  he  would 
give  a  legacy,  and  he  has  given  a  legacy.  Such  a  legacy  must 
be  taken  with  all  its  incidents.  There  are  some  legacies  which 
have  priority  over  other  legacies,  such  as  legacies  to  a  widow 
in  satisfaction  of  her  dower,  or  to  a  creditor  in  satisfaction  of  a 
debt.    But  it  has  never  been  held  that  such  a  preferential 


(1)  (1877)  6  Ch.  D.  281,  283. 
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legacy  can  be  paid  until  after  all  debts  are  satisfied.  A  some- 
what analogous  point  arose  in  the  case  of  Davies  v.  Bush  (1), 
before  Lord  Lyndhurst,  and  the  question  there  was  whether  a 
legacy  bequeathed  to  a  lady  between  whom  and  the  testator 
accounts  subsisted,  in  consideration  of  her  executing  to  his 
executors  a  release,  was  entitled  to  priority.  Lord  Lyndhurst 
said :  "I  am  of  opinion  that,  if  there  was  not  a  debt  actually 
due  to  the  legatee,  the  legatee  cannot  be  considered  as  a  pur- 
chaser of  the  legacy,  so  as  to  avoid  an  abatement  with  the 
other  legatees."  It  has  never,  so  far  as  I  know,  been  suggested 
that  a  preferential  legatee,  even  though  the  legatee  be  con- 
sidered as  a  purchaser,  is  entitled  to  payment  until  after  all  the 
debts  are  satisfied.  It  may  be,  though  I  express  no  opinion 
on  the  point,  that  the  applicants  might  claim  priority  over  any 
ordinary  legatees  of  other  parts  of  the  10,000Z. ;  but  I  am  clearly 
of  opinion  that  they  cannot  claim  a  penny  in  their  character 
of  legatees  as  against  the  testator's  creditors. 


Solicitors :  Beyfus  d  Beyfus ;  Dangerfield,  Blythe  d 
Hodgso7i. 

(I)  (1831)  You.  341,  343. 

H.  B.  H. 
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In  re  LEEDS   AND   HANLEY  THEATEES   OF  OA. 

VAEIETIES,  LIMITED.  i90i 

WRIGHT  J. 

[00245  of  1899.]  ^^^^  31 

Company — Promoter — Fiduciary  Relation— Sale  of  Property  to  Company —  C.  A. 
Secret  Profit  —  Fraudulent  Pro!^pectus  —  Non-disclosure  of  Promoter''^  1902 
Interest — Liability  of  Promoter — Measure  of  Damages — Profit  on  Sale.        July  3,  7,  8, 

The  promoters  of  a  company  purchased  property  for  the  purpose  of 
selling  it  to  the  company  when  formed.  The  property  was  conveyed  to  a 
trustee  for  the  promoters  nominated  by  them,  and  was  afterwards  by  the 
direction  of  the  promoters  conveyed  by  him  to  a  trustee  for  the  company, 
who  was  also  nominated  by  the  promoters,  they  receiving  from  the  com- 
pany an  increased  price  on  the  sale.  The  promoters  also  nominated  the 
first  directors  of  the  company  and  provided  the  qualification  of  some  of 
them.  The  prospectus  of  the  company,  which  was  issued  for  the  purpose 
of  inducing  the  public  to  subscribe  for  its  shares,  was  prepared  with  the 
knowledge  and  privity  of  the  promoters,  so  that,  as  the  Court  held,  they 
were  responsible  for  it.  It  did  not  disclose  the  fact  that  the  promoters 
were  the  real  vendors  of  the  property  to  the  company,  but,  on  the  con- 
trary, represented  the  promoters'  trustee  as  the  vendor.  The  company 
afterwards  went  into  liquidation. 

Upon  a  summons  by  the  liquidator  to  compel  the  promoters  to  account 
for  the  profit  which  they  had  obtained  on  the  resale  of  the  property  : — 

Held,  that  the  promoters  as  such  stood  in  a  fiduciary  position  towards 
the  persons  who  were  invited  to  take  shares  in  the  company,  and  that  it 
was  their  duty  to  disclose  to  those  persons  the  fact  that  they  were  the 
real  vendors  to  the  company  : 

Held,  that  the  prospectus  was  a  fraudulent  one,  and  that  for  their  breach 
of  duty  by  this  non-disclosure  the  promoters  were  liable  in  damages  to  the 
company,  and  that  the  true  measure  of  the  damages  was  the  profit  which 
the  promoters  had  obtained  upon  the  purchase  and  resale  of  the  property. 

Decision  of  Wright  J.  affirmed. 

Appeal  from  a  decision  of  Wright  J. 

In  the  liquidation  of  a  company  called  the  Leeds  and  Hanley 
Theatres  of  Varieties,  Limited,  an  application  was  made  by  the 
liquidator  for  a  declaration  that  the  Consolidated  Exploration 
and  Finance  Company,  Limited,  also  in  liquidation,  were  liable 
to  contribute  to  the  assets  of  the  Theatres  Company  the  amount 
of  the  secret  profit  made  by  them  in  connection  with  the 
promotion  of  the  Theatres  Company,  and  in  the  sale  to  that 

Vol.  II.  1902.  3  ^  1 


810 


CHANCEEY  DIVISION. 


[1902] 


C.  A.      company  of  the  Leeds  music-hall  and  the  Hanley  music-hall, 
1902       or,  alternatively,  a  declaration  that  the  Finance  Company  were 
Leeds  AND  liable  to  contribute  to  the  assets  of  the  Theatres  Company 
Th^atrb7of  compensation  for  their  misfeasance  in  inducing  the  Theatres 
Varieties,   Company  to  purchase  the  Leeds  and  Hanley  music-halls  with- 

LiMiTEi),  r     J        tr  J 

In  re.  out  proper  disclosure,  and  at  a  fraudulent  overvalue,  and  for 
consequential  relief.  The  Finance  Company  were  charged  with 
having  bought  the  two  halls  for  24,000Z.,  and  having,  without 
disclosing  that  as  the  price  paid,  sold  them  to  the  Theatres 
Company  for  75,000/. ;  also  with  having  issued  a  fraudulent 
prospectus. 

The  Finance  Company,  who,  as  Wright  J.  said,  were 
undoubtedly  the  promoters  of  the  Theatres  Company,  heard 
that  the  Leeds  and  Hanley  music-halls  were  for  sale,  and  they 
agreed  with  the  proprietors  of  the  halls  to  form  a  company 
to  take  over  the  halls. 

The  principal  material  dates  and  facts  were  thus  summarised 
by  Wright  J.  On  December  21, 1896,  the  board  of  the  Finance 
Company  resolved  to  take  over  the  two  music-halls  on  the 
terms  of  a  draft  contract  then  approved.  The  contract  referred 
to  the  intended  Theatres  Company  as  the  intended  ultimate 
purchaser,  and  provided  for  part  of  the  purchase-money  (7000Z. 
in  one  case  and  9000/.  in  the  other)  being  left  on  mortgage 
of  the  halls,  if  the  intended  company  should  so  require  ;  but, 
upon  the  company  obtaining  three-fourths  of  its  capital  from 
public  subscription,  it  was  to  pay  off  the  mortgages.  The  con- 
tract for  the  purchase  of  the  Hanley  music-hall  for  10,500/.  was 
apparently  signed  by  George  Bands,  a  trustee  for  the  Finance 
Company,  on  the  same  day  (though  dated  December  15),  and 
a  deposit  of  lOOOZ.  was  paid  by  the  Finance  Company  out  of  their 
own  money.  Afterwards  a  similar  contract  for  the  purchase 
of  the  Leeds  music-hall  for  13,500/.  was  signed  and  a  deposit 
paid.  On  February  1,  1897,  Eands  entered  into  a  contract, 
by  which  he  purported  to  sell  the  two  halls  to  W.  0.  Carter, 
as  trustee  for  the  intended  company,  for  75,000/.,  which,  under 
another  document  dated  February  13,  was  to  be  paid  as  to 
17,500/.  in  cash,  as  to  16,000/.  by  mortgages  to  be  given  by  the 
company,  as  to  10,000/.  by  debentures  of  the  company,  and  as 
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to  31,500Z.  by  fully  paid  shares  of  the  company,  the  vendor      0.  A. 
undertaking  to  pay  all  preliminary  expenses  and  to  spend  up  to  1902 
about  5000Z.  in  structural  alterations.    In  the  meantime  the  Leeds  and 
Finance  Company  had  settled  the  memorandum  and  articles  of  th^atres^of 
association  of  the  Theatres  Company,  and  had  registered  it  on  Varieties, 

^  °.  .  Limited, 

February  2,  the  signatories  to  the  memorandum  being  provided,      in  re. 
paid,  and  indemnified  by  the  Finance  Company.   On  February  3 
Bands  executed  a  declaration  of  trust  in  favour  of  the  Finance 
Company.    On  February  4  the  directors  of  the  Theatres  Com- 
pany, who  had  been  appointed  by  the  Finance  Company,  and 
some  of  whom  had  received  their  qualification  from  that  com- 
pany, held  their  first  meeting,  and  approved  the  prospectus  and 
adopted  the  purchase  by  the  trustee.    On  February  19  and  20 
the  Finance  Company,  on  the  one  hand,  signed  a  cheque  for 
6000Z.  on  account  of  the  purchase-money  for  the  original 
vendors,  and,  on  the  other  hand,  received  the  same  sum  from 
the  Theatres  Company  out  of  the  proceeds  of  subscription  for 
its  shares.   Afterwards  the  arrangement  was  completely  carried 
out,  the  Theatres  Company  paying  to  the  Finance  Company 
the  balance  of  the  17,500/.  and  giving  mortgages  for  the  16,000/., 
debentures  for  the  10,000/.,  and  the  31,500/.  in  fully  paid  shares 
of  5/.  each.    The  Finance  Company  on  their  part  paid  the 
expenses  of  the  promotion  of  the  Theatres  Company,  amount- 
ing to  5436/.,  and  the  cost  of  structural  alterations  of  the  halls, 
amounting  to  3730/.,  and  other  sums,  with  the  result  that  out  of 
the  cash  received  by  them  from  the  Theatres  Company  312/. 
remained  in  their  hands.    The  10,000/.  of  mortgage  debentures 
realized  about  2300/.,  and  there  was  no  other  evidence  of  the 
value  of  them  at  any  time.    The  Finance  Company  sold  some 
of  their  shares  at  prices  exceeding  3/.  for  each  5/.  share.  The 
music-halls  were  worked  at  a  loss,  and  the  Theatres  Company 
was  ordered  to  be  woundup.    The  halls  were  sold  by  the  mort- 
gagees for  about  19,000/.,  which  left  for  the  Finance  Company, 
as  holders  of  the  10,000/.  mortgage  debentures,  the  above- 
mentioned  sum  of  about  2300/. 

This  statement  of  facts  was  read  by  Vaughan  Williams  L.J., 
and  was  adopted  by  him  as  accurate  with  one  exception — 
namely,  he  said  he  thought  the  cheque  for  6000/.  drawn  by  the 
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C.  A.      Finance  Company  on  February  19  was  cashed  before  that 
1902       company  had  received  any  money  from  the  Theatres  Company. 
Leeds  and      The  prospectus  stated  that  the  capital  of  the  company  was 
t^ItbIIof  80,000Z.  in  16,000  shares  of  51.  each,  and  it  also  contained 

^imTted^'  (inter  alia)  the  following  statements :  "  This  company  has 
In  re.  been  formed  for  the  purpose  of  acquiring  as  going  concerns  the 
substantial  and  magnificent  freehold  properties  known  as  the 
Princess  Palace  of  Varieties  (which  will  in  future  be  called 
the  Tivoli),  Leeds,  and  the  Empire  Palace  of  Varieties, 
Hanley,  together  with  the  licences,  furniture,  fittings,  scenery, 
and  effects,  and  for  further  improving  and  carrying  on  the 
same  as  first-class  variety  theatres." 

With  regard  to  the  Leeds  property  it  was  stated :  "  The 
building  was  erected  about  eight  years  ago  in  a  most  sub- 
stantial manner,  and,  as  the  vendor  undertakes  to  redecorate, 
refurnish,  and  upholster  the  hall  in  a  thoroughly  up-to-date 
style,  fit  it  throughout  with  electric  hght,  and  carry  out  several 
other  important  alterations,  free  of  cost  to  the  company,  it  will 
be  one  of  the  handsomest  and  most  commodious  variety 
theatres  in  the  kingdom. 

"  The  vendor  undertakes  to  transfer  the  freehold  properties, 
together  with  the  licences,  fittings,  fixtures,  &c.,  decorated  and 
furnished  throughout,  as  first-class  variety  theatres,  and  fitted 
with  electric  light,  in  accordance  with  the  plans  and  specifica- 
tions of  the  company's  architect,  and  to  pay  interest  to  the 
shareholders  at  the  rate  of  7  per  cent,  per  annum,  during  such 
time  as  is  necessary  for  the  premises  to  be  closed  for  the 
purpose  of  carrying  out  the  alterations. 

"  The  price  to  be  paid  for  the  freehold  properties,  together 
with  the  buildings,  including  the  bars,  furniture,  fittings, 
scenery,  plant,  property,  and  effects,  has  been  fixed  at  75,000Z. 
This  will  leave  a  working  capital  of  5000Z.,  which  will  be 
ample,  seeing  that  the  premises  will  be  handed  over  com- 
pletely decorated,  furnished,  and  equipped  as  first-class  variety 
theatres,  and  the  business  is  entirely  a  ready-money  one. 

The  vendor,  who  has  the  fullest  confidence  in  the  success 
of  the  company,  will  defray  all  expenses  of  registration, 
printing,  advertising,  &c.,  up  to  and  including  allotment,  and 
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stipulates  for  the  right  to  apply  for  and  have  allotted  to  him,  c.  A. 
in  part  payment  of  the  purchase-money,  one-third  of  the  share  1902 
capital  issued,  on  the  same  terms  as  the  allotment  is  made  to  leedTand 

the  public.  ;  Hanley 

^  ..  Theatres  of 

"  The  following  contracts  have  been  entered  into  :  (a)  Con-  Varieties, 
tract  dated  January  12,  1897,  between  J.  M.  Barwicke,  in  re.  ' 
William  Lea,  and  Joseph  Holt  of  the  one  part,  and  George 
Bands  of  the  other  part.  (6)  Contract  dated  December  15, 1896, 
between  L.  Broadbent  and  E.  A.  Carpenter  of  the  one  part, 
and  the  said  George  Bands  of  the  other  part,  (c)  Contract 
for  sale  dated  February  1,  1897,  between  the  said  George 
Bands  of  the  one  part,  and  W.  0.  Carter,  as  trustee  on  behalf 
of  the  company,  of  the  other  part." 

The  prospectus  did  not  disclose  the  fact  that  the  Finance 
Company  were  the  real  vendors  to  the  Theatres  Company,  or 
that  they  were  making  a  large  profit  upon  the  sale. 


1901.  July  31.  Weight  J.,  after  stating  the  facts,  said  : — 
Under  these  circumstances,  what  were  the  duties  of  the  respon- 
dents to  the  company  which  they  had  projected  and  promoted  ? 
Plainly  they  were  bound  to  disclose  to  the  company  that  they 
were  the  real  vendors,  and  the  price  at  which  they  had  bought 
and  the  profit  which  they  were  to  make,  and,  failing  such  dis- 
closures, the  company  would  have  been  entitled  to  rescission  of 
the  contract  of  purchase,  and  the  respondents  must  .then  have 
returned  the  price  paid  by  the  company,  if  rescission  had  been 
possible.  Bescission  is  not  now  possible,  because  the  mort- 
gagees of  the  halls  have  enforced  their  security,  and  have  sold 
to  persons  out  of  whose  hands  the  halls  cannot  now  be  taken. 
But  it  seems  to  me  clear  on  the  facts  of  this  case  thait  the 
respondents  ought  to  be  held  to  have  bought  the  halls  as 
agents  or  trustees  for  the  intended  company,  with  whose 
money  the  purchase-money  was  to  be  paid.  They  never 
intended  to  buy  the  halls  for  themselves,  or  to  pay  for  them 
out  of  their  own  money.  They  always  intended  to  act  for  the 
projected  company,  and  the  purchase  was  never  completed 
until  that  company  had  been  formed,  and  had  been  caused  by 
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the  respondents  to  adopt  the  purchase  and  to  provide  most  of 
the  means  for  completion. 

I  think,  therefore,  that  they  must  account  to  the  company  for 
the  profit  received  on  a  purchase  made  on  its  behalf  and  at 
its  cost. 

Further,  I  think  that  the  respondents  are  liable  on  the 
ground  that  they  imposed  on  the  company  directors  of  the 
respondents'  own  selecting,  and  through  these  directors  caused 
the  company  to  agree  to  pay  an  excessive  price,  without  any 
disclosure  that  the  directors  were  of  their  own  selection,  and 
without  any  disclosure  to  the  company  of  the  facts  necessary 
to  enable  a  judgment  to  be  formed  upon  the  question  of 
price.  An  independent  board  informed  of  the  facts  would 
certainly  not  have  adopted  the  purchase.  The  respondents 
made  it  impossible  for  the  company  to  obtain  independent 
advice,  and  imposed  their  own  terms,  concealing  the  material 
facts.  They  must,  therefore,  disgorge  to  their  cestuis  que  trust 
the  benefit  which  they  have  extorted  from  them  by  taking  an 
undue  advantage  of  their  position  and  influence. 

Another  ground  of  liability  is  that  a  prospectus  of  the  company 
was  prepared  and  issued  for  it  by  the  respondents,  containing 
material  representations  which  were  false,  or  false  and  fraudulent, 
and  which  were  part  of  the  inducement  to  purchase.  For  the 
damages  sustained  by  reason  of  these  misrepresentations  the 
respondents  may  be  liable  to  an  extent  not  necessarily  limited 
by  the  benefit  which  they  have  received.  There  was  a  repre- 
sentation that  Eands,  an  impecunious  clerk  who  acted  as 
vendor  for  a  customary  fee  of  5Z.,  was  the  real  vendor,  "  who  has 
the  fullest  confidence  in  the  success  of  the  company,"  and  will, 
therefore,  defray  all  preliminary  expenses,  and  stipulates  for 
the  right  to  take  one-third  of  the  purchase-money  in  fully  paid 
shares.  [His  Lordship  referred  to  another  misrepresentation 
in  the  prospectus,  and  continued  : — ] 

In  my  judgment  each  of  these  representations  was  false  and 
fraudulent,  and  was  a  material  inducement  to  the  more  innocent 
directors  (if  they  were  innocent)  to  adopt  the  purchase  of  the 
halls,  and  to  the  public  to  come  in  as  shareholders  and  provide 
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the  moneys  without  which  the  respondents'  venture  would 
have  been  unproductive. 

On  these  grounds  the  company  could,  irrespectively  of  the 
fraud,  have  repudiated  its  purchase,  if  it  had  known  the  facts 
in  time,  and  it  could  now  maintain  a  common  law  action  for 
damages  for  the  deceit,  in  which  the  measure  of  damages  would 
presumably  be  the  amount  of  the  damage  which  the  company 
had  sustained  in  consequence  of  the  fraud,  and  the  measure  of 
that  damage  as  against  the  wrong-doer  would  probably  be 
prima  facie  the  whole  cost  to  the  company  of  its  purchase,  less 
any  benefit  which  it  can  be  shewn  to  have  received. 

The  assets  of  the  respondents  available  to  answer  the  appli- 
cant's claim  do  not,  as  I  understand,  exceed  12,000^. 

On  either  view  of  the  case  their  liability  exceeds  that  amount, 
and  the  order  will  be  that  they  make  compensation  to  that 
amount,  with  interest  at  4  per  cent,  on  the  sum  obtained  from 
the  company,  and  that  they  pay  the  costs  of  the  proceedings. 

The  liquidator  of  the  Finance  Company  appealed.  The 
appeal  came  on  for  hearing  on  July  3,  1902. 

Hon.  E.  C.  Mac7iaghten,  K.C.,  and  Kenyon  Parke?' ,  for  the 
liquidator  of  the  Finance  Company.  The  mere  fact  that  the 
Finance  Company  bought  the  music-halls  and  sold  them  to 
the  Theatres  Company  did  not  make  them  promoters  of  the 
latter  company.  They  did  not  purchase  for  the  intended  com- 
pany. There  is  no  proof  of  either  fraud  or  damage  resulting  to 
the  Theatres  Company.  There  was  nothing  fraudulent  in  the 
prospectus.  Nothing  was  said  in  it  about  the  price  given  for 
the  halls.  It  may  be  that  the  Theatres  Company  could  have 
obtained  rescission  of  the  contract  for  purchase ;  but  that  is 
impossible  now,  for  the  property  cannot  be  restored.  It  has  not 
been  proved  that  the  Finance  Company  when  they  purchased 
the  halls  stood  in  a  fiduciary  relation  to  the  Theatres  Company, 
and  they  cannot,  therefore,  be  made  liable  for  the  difference 
between  the  price  which  they  paid  and  that  for  which  the 
property  was  sold  to  the  Theatres  Company :  Erlaiiger  v.  New 
Sombrero  Phosphate  Go.  (1) ;  Tyrrell  v.  Banji  of  London  (2) ; 
(1)  (1878)  3  App.  Gas.  1218,  1235.  (2)  (1862)  10  H.  L.  C.  26. 
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0.  A.      Burland  v.  Earle  (1) ;  In  re  Gape  Breton  Go.  (2)    If  the  com- 
1902       pany  affirm  the  contract  for  purchase,  they  are  not  entitled  to 
LeetTand  S'^y  rehef :  Bentinck  v.  Fenn  (3) ;  Lady  well  Mining  Co.  v. 

Hanley  Brookes.  (4) 
Theatres  of  ^  ' 

Varieties,  The  next  question  is,  Can  damages  be  recovered  from  the 
In  re.  '  Finance  Company  ?  It  is  submitted  that  they  cannot.  If 
they  had  stated  a  false  price  in  the  prospectus  they  would,  no 
doubt,  have  been  liable  in  damages ;  but  they  did  not  do  so. 
To  make  a  person  or  company  liable  in  damages,  you  must 
prove  the  case  to  be  one  for  damages  at  law.  The  making  of 
a  secret  profit  by  a  person  standing  in  a  fiduciary  or  quasi- 
fiduciary  relation  to  another  does  not  of  itself  support  a  claim 
for  damages :  to  support  such  a  claim  the  secret  profit  must 
be  a  fraudulent  secret  profit :  Buddy's  Trustee  v.  Peard  (5) ; 
Hichens  v.  Gongreve  (6) ;  In  re  Olympia.  (7)  Again,  gross  negli- 
gence involves  damages.  But  in  all  cases  fraud  or  negligence 
must  be  proved.  To  establish  a  case  of  misfeasance  on  the  part 
of  the  vendor  to  a  company,  it  is  necessary  to  prove  all  the 
elements  that  go  to  make  up  that  misfeasance — that  is,  a  breach 
of  duty  resulting  in  actual  loss  to  the  company :  Bentinck  v. 
Fenn  (8) ;  In  re  Gape  Breton  Go.  (2)  There  is  no  such  evidence 
here.  There  is  no  evidence  that  the  Theatres  Company  did 
not  know  what  the  price  paid  by  the  Finance  Company  was. 
Again,  there  is  no  evidence  of  non-disclosure  to  the  Theatres 
Company,  nor  of  overvalue,  nor  indeed  as  to  what  the  real 
value  of  the  property  was,  nor  of  the  prospectus  having  been 
brought  before  the  board  of  the  Finance  Company.  The 
Theatres  Company  have,  in  short,  made  out  no  case  against 
the  Finance  Company  :  suspicion  there  may  be,  but  that  is 
not  sufficient.  Unless  the  Finance  Company  stood  in  a 
fiduciary  relation  to  the  Theatres  Company,  there  can  be 
no  question  of  secret  profit  at  all.    The  Finance  Company 

(1)  [1902]  A.  C.  83,  98.  (5)  (1886)  33  Ch.  D.  500. 

(2)  (1885)   29  Ch.  D.  795,  802,        (6)  (1831)  4  Sim.  420. 

803.  (7)  [1898]  2  Ch.  153;   S.C.  sub 

(3)  (1887)  12  App.  Cas.  652.  nom.  Gluckstein  v.  Barnes,  [1900] 

(4)  (1887)  35  Ch.  D.  400.  A.  C.  240,  248. 

(8)  12  App.  Cas.  658-9,  660-1,  666. 
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purchased  the  property  really  as  a  speculation  on  their  own      c.  A. 
behalf,  and  were  ready  to  sell  to  any  person  or  company  1902 
that  might  offer.   They  were  not  promoting  the  Theatres  Com-   Leeds  and 
pany  at  that  time :  it  was  not  until  two  months  after  they  ^j^a^ATREfoF 
bought  the  property  that  they  promoted  the  Theatres  Company.  ^LmrrED^' 
So  that  at  the  time  they  bought  they  did  not  stand  in  a      in  re. 
fiduciary  relation  to  the  Theatres  Company.   To  constitute  the 
relation  of  trustee  and  cestui  que  trust  in  the  matter  of  a 
purchase,  there  must  be  persons  filling  that  position  at  the 
time  of  the  purchase.    To  establish  liability  against  a  person 
as  agent  or  trustee  in  respect  of  a  particular  transaction,  it 
must  be  shewn  that  there  was,  at  the  time,  a  principal  or 
cestui  que  trust  in  existence  and  capable  of  enforcing  the 
obligation  against  that  person  :  Erlanger  v.  New  Sombrero 
Phosphate  Co.  (1) ;  Bentinck  v.  Fenn.  (2)    Even  if  there  was 
overvalue  here,  that  is  not  of  itself  evidence  of  fraud. 

Younger,  K.C.,  and  W.  H.  Cozens-Hardy,  for  the  liquidator 
of  the  Theatres  Company.  The  Finance  Company  was  a 
company  whose  only  purpose  was  the  promotion  of  companies  ; 
and  in  the  present  case  there  is  no  pretence  for  saying  that  it 
bought  this  property  as  a  speculation  of  its  own  without 
having  a  sale  in  contemplation  at  the  time.  This  is  not  a  case 
in  which  A.  buys  and  pays  for  the  property,  and  afterwards 
determines  to  sell,  and  therefore  it  does  not  fall  within  Erlmiger 
V.  New  Sombrero  Phosphate  Co.  (1),  where  the  property  was 
bought  and  paid  for  by  the  promoters.  The  cases  establish 
that  if  a  vendor  or  promoter  never  intended  to  buy  or  pay  for 
the  property  himself,  but  that  a  company  was  to  be  formed  for 
that  purpose,  the  Court  will  make  his  liability  relate  back  to 
the  purchase :  Gluckstein  v.  Barnes.  (3)  In  this  case,  as  in 
that,  the  essence  of  the  scheme  was  to  form  a  company."  (4) 
It  is  an  important  question  for  consideration  in  such  cases 
whether  the  property  has  been  paid  for  by  the  promoter  him- 
self or  by  the  company  he  is  promoting.  The  fiduciary 
relation  may  exist  before  the  actual  formation  of  the  company : 

(1)  3  App.  Cas.  1218,  1242.  (3)  [1900]  A.  C.  240 ;    S.C.   In  re 

(2)  12  App.  Cas.  652.  Olympia,  [1898]  2  Ch.  153. 

(4)  [1900]  A.  C.  246;  [1898]  2  Ch.  165. 


818 


CHANCEEY  DIVISION. 


[1902] 


C.  A.      Gluckstein  v.  Barnes.  (1)    In  In  re  Cape  Breton  Co.  (2)  the 
1902       circumstance  which  created  the  difficulty  was  that  the  pro- 
Lebds  and  perty  was  bought  and  paid  for  by  the  promoters,  whereas  in 
Theatres^of  Olympia  (3)  they  paid  for  what  they  bought  out  of  money 

^LmrrEr'         ^^om  the  company  to  which  they  sold  it,  as  was  also  the 
In  re.  '    casc  here. 

[Vaughan  Williams  L.J.  referred  to  Buckley  on  Companies, 
8th  ed.  pp.  661-2.] 

According  to  Gluckstein  y.  Barnes  (4)  Sbudlnre  Lady  Forrest 
(Murchison)  Gold  Mine,  Limited  (5),  there  may  be  two  grounds 
of  complaint  against  the  promoters  :  (1.)  The  intention  to 
form  a  company  for  the  purpose  of  working  the  property 
bought,  there  being  no  intention  on  the  part  of  the  promoters 
to  work  it  themselves,  added  to  which  they  do  not  in  fact  work 
it ;  and  (2.)  direct  and  deliberate  misrepresentation  to  the 
public  to  induce  them  to  come  in  and  subscribe.  Either 
ground  will  do  in  order  to  fix  the  promoters  with  liability,  and 
will  support  the  present  case.  In  Ladywell  Mining  Co.  v. 
Brookes  (6),  the  judgment  proceeded  largely  on  the  ground  that 
the  vendors  to  the  company  bought  the  property  with  no 
intention  to  defraud.  In  Burland  v.  Earle  (7)  the  director 
who  purchased  the  property  and  resold  it  to  his  company  him- 
self paid  for  the  property.  It  is  submitted  that  as  from  the 
date  of  the  contract  for  purchase  the  Finance  Company  were 
trustees  for  the  Theatres  Company  :  Gluckstein  v.  Barnes  (4)  ; 
also  that  the  prospectus  was  a  deliberate  fraud  on  the  part  of 
the  Finance  Company,  intended  to  hoodwink  the  shareholders 
of  the  Theatres  Company  and  to  obtain  from  them  the  money, 
the  produce  of  the  former  company's  nefarious  plans.  (8) 
When  you  find  the  prospectus  is  the  work  of  the  promoters, 
you  may  take  its  representations  as  being  those  of  the  promoters 
to  induce  the  company  to  buy  the  property  :  Erlanger  v.  New 
Sombrero  Phosphate  Co.  (9)    If  the  respondent  has  proved 

(1)  [1900]  A.  0.  249  ;  S.C.  In  re              (5)  [1901]  1  Ch.  582. 
Olympia,  [1898]  2  Ch.  170.  (6)  35  Ch.  D.  400. 

(2)  29  Ch.  D.  795.                '  (7)  [1902]  A.  C.  83. 

(3)  [1898]  2  Ch.  170.  (8)  [1900]  A.  C.  247. 

(4)  [1900]  A.  C.  240.  (9)  3  App.  Cas.  1218. 
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fraud,  it  is  clear  he  is  entitled  to  recover  the  secret  profit :  c.  A. 

Gluckstein  v.  Barnes.  (1)  1902 

hi  re  Lady  Forrest  (Murchison)  Gold  Mine,  Limited  (2),  is  Leeds  and 

distinguishable  from  the  present  case.     There  the  persons  xkeatkeJof 

whom  it  was  sought  to   make  liable  were  not  agents  or  Varieties, 

,  Limited, 

promoters  of  the  company.  The  present  case  cannot  be  dis-  in  re. 
tinguished  from  Gluckstein  v.  Barnes.  (3)  In  that  case 
promoters  of  a  company  were  ordered  to  pay  to  the  company  a 
secret  profit  which  they  had  made  on  the  sale  of  property  to  the 
company.  But,  if  damages  are  given,  the  measure  would  be 
the  amount  of  the  profit  obtained.  Relief  may  be  given  on  the 
basis  of  a  trust,  although  the  company  was  not  in  existence 
when  the  wrongful  act  was  done :  Lydney  and  Wigpool  Iron 
Ore  Co.  V.  Bird.  (4) 

[RoMER  L.J.  Though  a  man  cannot  be  an  agent  for  a  non- 
existent company,  may  he  not  be  a  trustee  for  it  ?  There  can 
be  a  trustee  for  unborn  children.] 

Lindley  on  Companies,  6th  ed.  pp.  482  et  seq. ;  Buckley 
on  the  Companies  Acts,  8th  ed.  pp.  657.  The  fact  that  the 
mortgagees  sold  the  halls  for  19,000/.,  after  a  large  sum  had 
been  expended  on  them,  shews  that  they  were  not  worth 
24,000Z.,  and  that  is  sufficient  to  entitle  the  liquidator  to  an 
inquiry  as  to  damages. 

But  if  the  principle  of  Gluckstein  v.  Barnes  (3)  does  not  apply, 
the  Finance  Co.  are  liable  for  the  same  amount  on  the  principle 
of  Bagnall  v.  Carlton.  (5)  In  that  case  a  company  recovered 
from  promoters  the  amount  which  they  had  received  under 
a  secret  agreement.  That  principle  applies  to  the  present  case. 
The  Finance  Company  received  the  whole  of  what  Rands 
nominally  received  from  the  Theatres  Company,  and  that  com- 
pany is  entitled  to  recover  from  the  promoters,  the  Finance 
Company,  the  profit  which  they  obtained  upon  the  sale,  even 
if  the  property  was  worth  the  75,000/.  given  for  it.  If,  as 
they  in  effect  stated  in  the  prospectus,  the  Finance  Company 
were  not  the  vendors  to  the  Theatres  Company,  still  Bag?iaU 

(1)  [1900]  A.  C.  247.  (3)  [1900]  A.  C.  24.0. 

(2)  [1901]  1  Ch.  582,  588.  (4)  (1886)  33  Ch.  D.  85,  94. 

(5)  (1877)  6  Ch.  D.  371. 
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C.  A.  V.  Carlton  (1)  shews  that  as  promoters  they  must  account  for 
1902       their  secret  profit.    If  the  onus  is  upon  the  Theatres  Company 

Leeds  and  to  prove  non-disclosure  it  is  amply  proved.  There  was  no 
Th^atreJof  independent  board  of  directors,  and  the  prospectus  did  not 

Varieties,  disclose  the  fact  that  the  Finance  Company  were  the  vendors, 

Limited,  .  , 

In  re.  but,  on  the  contrary,  dehberately  concealed  it.  The  fiduciary 
relation  of  the  Finance  Company  had  commenced  when  they 
purchased  the  property.  It  is  sufficient  if  it  was  their  inten- 
tion when  they  bought  it  to  transfer  it  to  the  company.  The 
Finance  Company  could  not  have  retained  the  music-halls 
and  carried  them  on  themselves :  that  would  not  have  been 
within  their  statutory  powers.  They  were  obliged  to  sell 
the  halls  at  once.  In  In  re  Olympia  (2)  Lindley  M.R.  dis- 
tinguished that  case  from  In  re  Cape  Breton  Co.  (3)  on  the 
ground  that  in  the  latter  case  the  promoters  themselves  paid 
for  the  property  which  they  afterwards  sold  to  the  com- 
pany, and  that  distinction  applies  here.  That  promoters 
are  liable  for  concealment  in  the  prospectus  of  the  com- 
pany which  they  promote  is  shewn  also  by  Erlanger  v.  New 
Sombrero  Phosphate  Co.  (4) ;  Lagunas  Nitrate  Co.  v.  Lagunas 
Syndicate.  (5) 

There  has  been  a  fraudulent  breach  of  duty  which  gives  a 
right  at  law  at  any  rate  to  nominal  damages,  and  there  is 
evidence  of  substantial  damage :  In  re  Olympia.  (6) 

Hon.  E.  C.  Macnaghten,  K.C.,  in  reply.  There  is  nothing 
amounting  to  an  estoppel  against  the  Finance  Company : 
Pickard  v.  Sears.  (7)  There  is  nothing  to  shew  that  the  share- 
holders relied  upon  Rands  being  the  vendor.  In  Erlanger 
V.  New  Sombrero  Phosphate  Co.  (4)  the  relief  given  was  not 
based  on  the  ground  that  a  nominal  vendor  was  put  forward. 
But  here  Rands  was  really  the  vendor.  The  property  was 
legally  his.  The  Finance  Company,  if  they  were  the  vendors, 
were  not  when  they  bought  the  halls  trustees  for  the  Theatres 
Company  ;  they  were  not  bound  to  sell  the  halls  to  that  com- 

(1)  6  Ch.  D.  371.  (5)  [1899]  2  Ch.  392,  428. 

(2)  [1898]  2  Ch.  153,  170.  (6)  [1898]  2  Ch.  179. 

(3)  29  Ch.  D.  795.  (7)  (1837)  6  Ad.  &  E.  469  ;  45  K.]E. 

(4)  3  App.  Cas.  1218,  1264,  1265.  538. 
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pany,  but  could  have  sold  to  any  one  they  chose.    The  true      C.  A. 
view  is  that  v^hich  was  stated  by  Lord  Davey  in  Burland  v.  1902 
Earle  (1),  that  the  question  is  whether  the  Finance  Company   Leeds  and 
were  under  a  legal  obligation  to  give  the  Theatres  Company  th^atreJof 
the  benefit  of  their  purchase.   The  case  is  distinguishable  from  Varieties, 

^  °  Limited, 

In  re  Olympia  (2),  and  what  Lindley  M.K.  said  in  that  case,  in  re. 
quoting  from  Jessel  M.R.  in  hi  re  British  Seamless  Paper  Box 
Co.  (3),  does  not  apply  here.  Both  fraud  and  damage  must 
be  proved  by  the  respondent :  Derry  v.  Peek  (4) ;  and  here 
there  is  no  proof  of  damage.  It  cannot  be  assumed  that  there 
was  damage  merely  because  of  the  difference  in  price.  Nor  is 
the  fact  that  the  mortgagees  two  years  afterwards  sold  the 
property  for  less  evidence  that  it  was  not  worth  what  the 
Theatres  Company  gave  for  it  when  they  bought  it.  A  sale  by 
a  mortgagee  is  generally  made  at  a  comparatively  low  price. 
The  prospectus  was  issued  by  the  Theatres  Company,  not  by 
the  Finance  Company,  and  there  is  nothing  to  shew  that  the 
statements  contained  in  it  were  the  cause  of  the  loss.  There 
is  not  enough  to  found  an  action  for  deceit. 


Vaughan  Williams  L.J.,  after  stating  the  facts  as  above, 
continued : — The  first  way  in  which  it  is  sought  to  make  the 
Finance  Company  responsible  to  the  Theatres  Company  is  this. 
It  is  said  that  at  the  time  when  the  Finance  Company  purchased 
the  music-halls  they  were  acting  on  behalf  of  the  Theatres 
Company,  which  had  not  then  been  incorporated.  The  date 
of  incorporation  was  February  2,  and  it  is  said  that,  as  the 
purchase  was  made  on  behalf  of  or  for  the  benefit  of  the 
company  which  was  to  be  created,  it  was  a  purchase  by 
the  Finance  Company  either  as  agents  or  as  trustees  for  that 
company,  and,  the  purchase  having  been  made  by  the  Finance 
Company  at  a  total  price  of  24,000/.,  any  sum  beyond  that 
price  paid  to  the  Finance  Company  by  the  Theatres  Company 
was  paid  for  nothing,  because  the  property  had  already  been 
bought  for  them  or  for  their  benefit  at  the  price  of  24,000Z., 
and  they  were  entitled  to  have  it  handed  over  to  them  by 

(1)  [1902]  A.  C.  99.  (3)  (1881)  17  Ch.  D.  467. 

(2)  [1898]  2  Ch.  153,  169.  (4)  (1889)  14  App.  Cas.  337. 
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C.  A.      their  trustee  or  agent  at  that  price,  and  he  had  no  right  to  retain 
1902       — at  all  events  no  right  secretly  to  retain — or  to  claim  a  single 
Leeds  and  sixpence  beyond  the  price  at  which  he  had  purchased  as  agent 
Theatres'^op      tinstee  for  the  Theatres  Company. 

Varieties,      I       not  See  my  way  to  arrive  at  the  conclusion  that  this 

Limited, 

In  re.      property  was  so  purchased  for  the  benefit  of  this  company  to 
Vaughau     which  it  was  sold.    Taking,  however,  the  view  which  I  am 

 '  '  about  to  express,  I  do  not  think  it  is  incumbent  upon  me  to 

lay  down  any  general  proposition  of  law  which  is  not  abso- 
lutely necessary  for  the  decision  of  the  case,  and  I  had  better 
not  do  so.  I  will  not,  therefore,  say  that  it  is  impossible 
for  a  purchase  to  be  made  on  behalf  of  or  as  agent  or  trustee 
for  an  unformed  company ;  but  if  it  is  possible,  I  am  not  at 
present  prepared  to  express  that  proposition  in  the  affirmative 
in  words  which  appear  to  me  logically  satisfactory.  I  will  say 
no  more  about  it,  for  I  do  not  propose  to  base  my  judgment 
upon  the  hypothesis  that  the  Finance  Company  at  the  moment 
of  the  purchase  were  acting  as  the  agents  of  or  the  trustees  for 
the  company  which  was  about  to  be  created. 

It  seems  to  me  that  another  way  in  which  Mr.  Younger  put 
his  case  is  much  more  easy  to  accept,  and  it  is  this.  He  said 
that  from  first  to  last  it  is  perfectly  plain  that  the  Finance 
Company  were  acting  as  the  promoters  of  the  Theatres  Com- 
pany. I  have  not  a  doubt  of  that.  If  you  trace  all  the 
proceedings  of  the  Finance  Company,  as  detailed  in  their  own 
minutes,  it  seems  to  me  clear  that  they  were  acting  and 
intending  to  act  as  promoters  of  this  company,  which  was  to 
buy  the  music-halls  from  them. 

The  conclusion  at  which  I  arrive,  taking  all  the  facts 
together,  is,  that  from  first  to  last  the  Finance  Company  were 
promoters;  that  from  first  to  last  their  intention  was  to  buy 
the  music-halls  for  the  purpose  of  selling  them  to  a  company 
which  they  should  create.  They  intended  from  the  first  to  do 
that  which  they  ultimately  did — to  create  a  board  of  directors 
which  should  be  under  their  control  and  carry  out  their  desire, 
which  it  is  abundantly  clear  upon  the  evidence  was  to  sell  the 
music-halls  which  they  had  bought  for  24,000/.  at  an  inflated 
price. 
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Now,  if  I  am  right  in  saying  that  the  Finance  Company  were      C.  A. 
promoters  from  first  to  last  of  the  Theatres  Company,  it  follows  1902 
that  the  Finance  Company  throughout  this  period  stood  in  a  leeds  and 
fiduciary  relation  towards  the  Theatres  Company.    At  first  th^atres^of 
there  were  only  four  directors,  who  had  been  nominated  and  Varieties, 

.  Limited, 

some  of  whom  were  qualified  by  the  Finance  Company,  and      in  re. 
the  seven  necessary  signatories  of  the  memorandum  of  aSSOCia-  \^augbau 
tion.    When  it  is  said  that  the  promoters  stood  in  a  fiduciary       — "  " 
position  towards  the  company,  that  does  not  mean  that  they 
stood  in  such  a  relation  to  these  directors  and  these  seven 
signatories.    It  means  that  they  stood  in  a  fiduciary  relation 
to  the  future  allottees  of  shares — to  the  persons  who  were 
invited  to  come  and  take  up  the  shares  of  the  company.  Upon 
the  face  of  the  minutes  of  the  Finance  Company  it  is  perfectly 
manifest  that  as  early  as  December,  1896,  the  Finance  Com- 
pany had  made  up  their  minds,  not  only  to  promote  a  company, 
but  also  what  sort  of  company  it  was  to  be,  because  they 
state  in  one  of  their  minutes  that  there  is  to  be  an  appeal  to 
the  public  to  come  in  and  take  up  the  shares. 

This,  then,  being  the  position  of  the  Finance  Company,  and 
these  being  the  persons  to  whom  they  stood  in  this  fiduciary 
position,  what  duty  did  that  position  involve?  In  the  first 
place,  in  my  judgment,  it  was  their  plain  duty  to  disclose  the 
fact  that  they  themselves  were  interested  as  the  beneficial 
vendors  of  the  music-halls.  It  is  said  there  is  no  proof  that 
they  did  not  make  such  a  disclosure.  To  my  mind,  the  pro- 
spectus of  the  Theatres  Company,  whether  the  Finance  Company 
were  or  were  not  generally  responsible  for  it,  is  the  plainest 
possible  proof  that  they  made  no  such  disclosure.  I  will  not 
consider  whether  they  made  a  disclosure  to  the  directors  who 
were  their  nominees.  I  do  not  think  it  matters  whether  they 
did  or  did  not,  for,  as  I  have  already  pointed  out,  among  their 
cestuis  que  trust  are  included  the  future  allottees  of  shares. 
What,  then,  did  the  prospectus  disclose  to  the  future  allottees  ? 
As  regards  the  authorship  of  the  prospectus,  I  do  not  say  that 
the  evidence  shews  conclusively  who  should  have  the  credit  of 
it ;  but,  however  that  may  be,  it  is,  I  think,  plain  that  the 
prospectus  was  issued  with  the  knowledge  and  privity  of  the 
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Vaughan 
Williams  L.J. 


C.  A.      Finance  Company.    How  far  (to  use  the  phrase  which  has 
1902       been  appHed  to  them)  the  nonentities  who  had  been  placed  on 
Leeds  and  the  board  of  the  Theatres  Company  by  the  Finance  Company 
rH^ATREs^oF  ^^^^  P^^^  preparation  of  the  prospectus  I  do  not  know, 

Varieties,  and  I  do  not  care.    It  is  sufficient  that  the  Finance  Company 

Limited,  ^  ...  ^    •  . 

In  re.  Were,  at  all  events,  privy  to  its  issue.  [His  Lordship  read  the 
passages  above  quoted  from  the  prospectus.]  What  does  that 
state  to  the  public  ?  It  states  in  effect  that  the  real  vendor  to 
the  company  is  Hands,  and  that  he  has  such  confidence  in 
the  future  of  this  company  that,  having  the  option  to  receive 
payment  largely  in  cash,  he  elects  to  take  a  larger  portion  of 
the  purchase-money  than  he  need  have  taken  in  shares  of  the 
company.  When  such  a  document  is  issued  to  the  public — to 
the  persons  who  are  invited  to  become  allottees  of  shares — it  is 
perfectly  plain  that  to  those  persons,  who  are  included  amongst 
the  cestuis  que  trust  of  the  promoters,  there  was  not  only  no 
disclosure  that  the  Finance  Company  were  the  real  vendors, 
but  there  were  affirmative  statements  which  invited  to  a  con- 
trary conclusion.  I  will  refer  to  some  dicta  as  shewing  that  I 
have  ample  authority  for  including  amongst  the  cestuis  que 
trust  of  the  promoters  the  persons  who  are  invited  to  accept 
allotments  of  shares.  In  New  Sombrero  Phosphate  Co.  v. 
Erlanger  (1)  Baggallay  L.J.  said:  The  syndicate  were,  in 
substance,  not  only  the  vendors  of  the  property,  but  also  the 
promoters  of  the  company,  and  in  such  a  case  the  syndicate,  as 
promoters,  being  in  a  fiduciary  relation  to  the  company,  it  was 
essential  that  the  public,  who  were  invited  to  become,  and  who 
were  expected  to  become,  the  shareholders  of  the  company,  and 
to  constitute  the  company,  should  have  the  fullest  information 
as  to  all  the  surrounding  cir<;umstances."  Again,  in  In  re 
British  Seamless  Paper  Box  Co.  (2)  Jessel  M.E.  said  :  "I  quite 
agree  to  this,  that  if  promoters  make  an  arrangement  to  get  a 
profit  for  themselves  out  of  what  is  apparently  paid  to  the 
vendors,  it  is  immaterial  whether  the  contract  with  the  vendors 
is  approved  of  by  the  directors  of  the  company,  who  are  the 
promoters,  just  before  the  allotment  or  just  after  :  in  both  cases 
it  is  intended  to  cheat  the  future  shareholders ;  and  of  course  it 
(1)  (.1877)  5  Ch.  D.  73,  123.  (2)  17  Ch.  D.  467,  471. 
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makes  no  difference  whatever  that  the  persons  who,  at  the  time      0.  A. 
the  allotment  was  made,  were  in  fact  the  promoters  or  their  i902 
nominees,  knew  of  the  fraud.  You  can  defraud  future  allottees  lebds  and 
as  well  as  present  allottees."    In  the  same  case  on  appeal  r^^i^^TREaoF 
Brett  L.J.  said  (1) :     If  when  parties  are  promoters  of  a  com-  Varieties, 

Limited, 

pany,  and  then  become  directors,  and  at  the  time  when  they      in  re. 
are  making  a  profit  to  themselves  are  intending  to  act  not  only  vaii^an 

for  the  then  members  of  the  company  but  for  future  members,   

and  they  keep  it  secret,  they  can  be  made  liable  to  account  by 
future  shareholders  under  the  165th  section."  And  Cotton  L.J. 
said  (2)  that  the  principle  "  is  that  the  directors  stand  in  a 
fiduciary  relation  to  the  whole  company,  that  is,  not  only  to  the 
existing  members  but  to  all  whom  they  intend  to  bring  in." 

Having  regard  to  that  ample  authority  for  the  proposition 
that  among  the  cestuis  que  trust  who  are  entitled  to  this 
fidelity  from  the  promoters  are  included  those  who,  it  is  hoped, 
will  become  shareholders,  as  well  as  the  actually  existent  share- 
holders at  the  time  of  the  issue  of  the  prospectus,  it  seems  to 
me  that  this  prospectus  proves  up  to  the  hilt,  not  only  that 
there  was  no  disclosure  of  the  interest  of  the  Finance  Company 
or  that  they  were  really  the  vendors,  but  a  positive  suggestio 
falsi  in  the  statements  made  in  relation  to  the  interest  of  Eands. 

There  being  then  this  breach  of  duty,  the  next  question  is 
whether  under  these  circumstances  the  Theatres  Company 
are  now  entitled  to  a  remedy  as  against  the  company  which 
thus  acted  in  relation  to  the  promotion.  In  my  judgment,  they 
are  entitled  to  a  remedy,  but  I  think  it  is  a  remedy  in  the 
nature  of  damages.  To  put  it  in  a  short  common  law  form,  I 
am  not  sure  that  the  Theatres  Company  can,  in  reference  to 
this  breach  of  fiduciary  duty  by  their  promoters,  maintain  an 
action  in  the  nature  of  an  action  for  money  had  and  received. 
I  think  the  safer  way  of  putting  it  is  to  say  that  their  remedy 
is  in  damages.  The  authorities  are  not  all  perfectly  con- 
clusive that  there  is  no  remedy  by  way  of  an  account  of 
profits,  but  I  prefer  to  say  that,  whether  there  is  such  a 
remedy  or  not,  I  am  clear  that  there  is  a  remedy  in  the  shape 
of  damages. 

(1)  17  Ch.  D.  477.  (2)  17  Ch.  D.  479. 

Vol.  11.  1902.  3  L  1 


826 


CHANCEEY  DIVISION. 


[1902] 


0.  A.         Now,  Mr.  Macnaghten  has  argued,  not  so  much  that  there  is 
1902      no  remedy  by  way  of  damages,  as  that  damage  has  not  been 
Leeds  AND  proved.    It  must  be  observed  that  the  Theatres  Company 
Th^atee^of  rescinded  the  contract  for  purchase ;  they  have  not 

Varieties,  attempted  to  do  SO.    Indeed,  it  would  have  been  impossible 

Limited, 

In  re.     for  them  to  do  so.    It  was  part  and  parcel  of  the  original 
vaughan     arrangement  that  there  should  be  these  mortgages,  and  after 

  '  '  that  large  portion  of  the  price  had  been  raised  on  mortgage  it 

would  have  been  impossible  to  rescind  the  contract.  They 
could  not  replace  things  in  statu  quo.  But,  in  my  judgment, 
although  the  Theatres  Company  cannot  give  back  the  property 
and  ask  that  their  money  should  be  returned  in  toto,  they  are 
entitled  to  damages  for  this  breach  of  duty. 

Let  us  first  see  what  injury  has  been  really  done  to  the 
Theatres  Company  by  this  course  of  conduct.  They  have 
purchased  for  a  total  sum  (I  do  not  say  they  can  charge  all 
that  sum  now)  of  75,000Z.  that  which  the  Finance  Company 
purchased  for  24,000Z.  It  is  said  that  is  no  proof  of  damage, 
because  non  constat  that  the  Finance  Company  did  not  buy 
very  cheaply,  and  non  constat  that  music-hall  property  has  not 
gone  up  in  value  in  the  interim.  But  we  have  this  additional 
fact,  that  the  mortgagees  have  lately  sold  these  properties 
and  have  realized  only  19,000Z.  In  estimating  damages  one 
is  not  bound  to  prove  everything  conclusively.  It  is  sufficient 
if  you  prove  a  state  of  things  from  which  an  inference  may  be 
fairly  drawn.  To  put  an  extreme  case — if  you  employ  a  valuer 
to  value  a  property  and  a  question  afterwards  arises  as  to  the 
value,  he  very  probably  makes  a  valuation  two  or  three  days 
before  it  is  actually  used.  Of  course,  the  value  of  the  property 
may  have  altered  in  those  two  or  three  days ;  but  no  one  can 
say  that  on  that  account  the  valuation  of  two  or  three  days 
before  is  not  some  evidence  of  the  probable  value  of  the  pro- 
perty afterwards.  So  here,  when  you  have  property  purchased 
for  24,000Z.  in  1896,  and  a  year  or  two  afterwards  it  realizes 
only  19,000Z.,  it  seems  to  me  that  prima  facie  goes  to  shew 
that  75,000Z.  was  a  very  excessive  price.  I  have  mentioned 
the  75,000Z.  because  it  is  convenient  so  to  do,  but  of  course 
large  deductions  must  be  made  for  the  money  which  had  to  be 
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expended  by  the  promoting  company,  partly  in  promotion      C.  A. 
expenses  and  partly  in  redecorating  the  halls  and  such  like.  1902 
But  it  is  agreed  that  the  cash  difference  is  something  over  Leeds  and 
40,000Z.  ;  and  under  these  circumstances,  how  can  it  possibly  theatres  of 
be  said  that  Wright  J.  was  not  justified  by  the  evidence  when  "Varieties, 

°  Limited, 

he  fixed  the  difference  at  12,000L  ?  in  re. 

Under  the  circumstances,  it  seems  to  me  that  there  is  here  vaughan 

.         „  ,     ,  ,  WlUiams  L.J. 

so  wide  a  margm  of  probable  excess  that  one  can  •  clearly  say   

on  the  evidence  that  the  price  was  excessive,  even  in  cash,  at 
least  to  the  extent  of  12,000Z. 

In  my  judgment,  there  has  been  a  clear  breach  of  the 
fiduciary  duty  of  the  promoting  company — a  breach  which,  in 
part  at  all  events,  took  place  after  the  incorporation  of  the 
Theatres  Company ;  and  I  think  there  is  sufficient  evidence 
of  money  damage  sustained  by  the  Theatres  Company,  and 
that  the  estimate  of  12,000Z.  made  by  "Wright  J.  is  amply 
supported  by  the  evidence. 


EoMER  L.J.  I  will  not  say  that  there  is  not  more  than  one 
ground  on  which  the  judgment  of  the  Court  below  can  be 
supported.  It  is  sufficient  to  base  my  judgment  on  the  ground 
which  I  am  about  to  mention.  In  the  view  which  I  take  of 
the  facts  I  think  the  law  is  clear,  and  it  is  unnecessary  for  me 
to  review  the  authorities,  or  to  consider  some  of  the  many 
nice  questions  of  law  which  have  been  argued  before  us. 

Now,  in  the  first  place,  it  is  clear  that  the  Finance  Company 
were  the  promoters  of  the  Theatres  Company,  and  on  the 
evidence  taken  as  a  whole  I  think  it  is  established  that  the 
prospectus  which  was  issued,  and  which  induced  the  share- 
holders of  the  Theatres  Company  to  take  shares  in  that 
company,  was  prepared,  printed,  and  issued  under  such 
circumstances  as  to  make  the  Finance  Company  responsible 
for  its  issue  and  contents.  I  do  not  think  it  necessary  to  go 
through  the  details  of  the  evidence  bearing  on  this  point. 
Some  parts  of  it  are  no  doubt  open  to  criticism  ;  but,  taken  as 
a  whole,  the  Theatres  Company  have,  in  my  opinion,  established 
that  which  I  have  stated. 

Then,  when  I  look  at  the  prospectus  I  am  satisfied  that  it 
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was  fraudulent.  It  not  only  concealed  the  fact  that  the  Finance 
Company,  who  were  the  promoters  of  the  Theatres  Company, 
were  the  real  vendors  of  the  property,  but  it  contained  actual 
misrepresentations  which,  in  my  opinion,  were  of  a  material 
character,  bearing  in  mind  the  true  position  of  the  Finance 
Company.  I  refer  in  particular  to  the  following  clause  in  the 
prospectus :  The  vendor  "  (and  the  vendor  is  identified  in  the 
prospectus  with  Bands),  "who  has  the  fullest  confidence  in 
the  success  of  the  company,  will  defray  all  expenses  of  registra- 
tion, printing,  advertising,  &c.,  up  to  and  including  allotment, 
and  stipulates  for  the  right  to  apply  for  and  have  allotted  to 
him  in  part  payment  of  the  purchase-money  one-third  of  the 
share  capital  issued,  on  the  same  terms  as  the  allotment  is  made 
to  the  public."  Now,  the  evidence  shews  that  Bands  had  no 
interest  whatever  in  this  property.  He  was  a  mere  dummy — 
a  person  who  allowed  his  name  to  be  used  in  this  and  other 
similar  transactions  by  the  Finance  Company  for  some  small 
payment  made  to  him  on  each  occasion.  In  the  present  case  I 
believe  he  got  5Z.  for  the  use  of  his  name. 

Now,  this  paragraph  which  I  have  read  is  cunningly  framed 
so  as  intentionally  to  convey  a  false  impression,  and  a  false 
impression  of  a  material  kind.  It  was  calculated  to  cast  away 
from  the  mind  of  any  person  who  read  it  the  idea  that  the 
promoters  of  the  company  had  anything  to  do  with  the  vendor, 
or  were  interested  in  the  profits  which  he  obtained.  It  says 
that  the  vendor — that  is,  Bands — had  "  the  fullest  confidence  in 
the  success  of  the  company  " — a  deliberate  falsehood.  He  had 
no  confidence  whatever  in  the  matter.  It  did  not  matter  to 
him  one  penny  what  became  of  the  properties  or  of  the  com- 
pany. Then  it  says,  he  "  stipulates  for  the  right  to  apply  for 
and  have  allotted  to  him  in  part  payment  of  the  purchase- 
money  one-third  of  the  share  capital."  He  had  made  no  such 
stipulation.  He  was,  as  I  have  said,  wholly  uninterested  in 
the  matter.  The  Finance  Company,  the  promoters,  had  them- 
selves arranged  the  price,  and  the  way  in  which  it  should  be 
paid,  entirely  for  purposes  of  their  own.  And  I  would  call 
attention  to  the  cunning  use  of  the  word  "  stipulates  "  here. 
It  was  calculated  to  induce  intending  shareholders  to  beheve 
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that  there  was  some  independent  person  as  vendor  who  had      c.  A. 
been,  as  it  were,  bargaining  with  those  who  represented  the  1902 
interests  of  the  company.    Now,  if  the  vendor  had  been  an  leedsand 
independent  person  who  had  been  dealing  with  the  promoters  rj.^^^^^^^^ 
of  this  company,  looking  after  the  interests  of  the  company,  it  ^j^^™^' 
would  be  important  for  an  intending  shareholder  to  consider      in  re. 
that  fhe  vendor,  parting  with  his  property,  had  so.  much  con-  ro^^.j. 
fidence  in  the  success  of.  the  company  that  he  had  stipulated  " 
that  he  should  get  part  of  the  share  capital  in  payment.  To 
my  mind  this  was  a  most  fraudulent  prospectus,  and  inten- 
tionally so  on  the  part  of  those  who  were  responsible  for  it ; 
and  under  the  circumstances  it  was  a  fraud  perpetrated  by  the 
Finance  Company  upon  the  Theatres  Company.    It  was  the 
duty  of  the  Finance  Company,  as  promoters,  under  the  circum- 
stances of  this  case,  to  take  care  that  an  independent  board  of 
directors  was  provided  on  behalf  of  the  company  which  it  was 
bringing  into  existence.     There  were  four  directors,  and  it 
appears  that  none  of  those  four  ever  took  any  share  or  interest 
in  the  Theatres  Company.  Two  of  the  directors  were  qualified, 
or,  in  other  words,  bribed,  by  the  Finance  Company,  one  of 
them  being  a  director  of  the  Finance  Company.    As  to  the 
other  two,  there  is  no  direct  evidence  with  regard  to  their 
position.    But  I  will  put  the  case  with  regard  to  them  in  the 
alternative.    Either  they  knew  the  true  facts  connected  with 
the  promotion  of  the  company  and  the  position  of  the  Finance 
Company  as  promoters,  or  they  did  not.    If  they  did  know, 
they  were  parties  to  a  fraudulent  prospectus — to  a  fraud  on  the 
shareholders,  which  could  only  have  been  committed  in  the 
interests  of  the  Finance  Company.    If  they  did  not  know  the 
true  facts,  then  they  were  kept  in  ignorance  of  those  facts 
improperly  by  the  Finance  Company. 

Then,  I  ask.  What  was  the  result  of  this  fraud  ?  and  I  can- 
not doubt  the  answer.  In  my  opinion,  this  fraud  caused  the 
Theatres  Company  to  part  with  money  or  incur  liabilities  to 
the  extent  of  43,500^.,  and  also  to  part  with  shares  the  nominal 
value  of  which,  together  with  the  43,500Z.,  would  make  up  the 
purchase  price  of  75,000Z.  ;  and  in  return  for  this  outlay  the 
Theatres  Company  obtained  the  two  properties  the  subject  of 
the  contract  of  sale  to  them. 
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C.  A.         Under  these  circumstances,  if  it  be  proved  that  the  two  pro- 
1902      perties  so  obtained  by  the  Theatres  Company  were  at  that  time 
Lhbds  ajtd  worth  substantially  less  than  the  property  which  they  parted 
Ph^ateeJof  ^^^^  consideration,  then,  in  my  opinion,  the  difference 

Varieties,  in  value  is  the  damage  suffered  by  the  Theatres  Company  in 

Limited,  ^  ^  ^ 

In  re.  consequence  of  the  fraud  of  the  Fmance  Company  for  which 
Eomer  L.J.    that  company  is  liable. 

This  brings  me  to  the  next  question.  Has  the  undervalue 
of  the  two  properties  at  the  time  in  question  been  established  ? 
In  my  opinion,  it  has.  There  is  evidence  which,  to  my  mind, 
goes  to  establish  the  fact  of  the  undervalue,  and  there  is  no 
evidence  the  other  way.  In  the  first  place,  I  think  the  price 
given  under  the  contracts  of  purchase  by  Bands,  coupled  with 
the  sum  expended  on  the  properties  before  the  Theatres  Com- 
pany acquired  them  (and  that  sum  expended  is  in  evidence), 
afford  some  evidence  of  the  then  value  of  the  two  properties. 
Again,  I  think  that  the  price  at  which  the  two  properties  were 
subsequently  sold  does  nevertheless  afford  some  evidence  of 
value;  and  those  two  pieces  of  evidence  taken  together  are, 
I  think,  sufficient  to  shew  that  there  was  a  substantial  under- 
value, in  the  absence  of  any  evidence  to  the  contrary.  I  say 
there  was  no  evidence  to  the  contrary,  for  the  price  of  75,000^. 
fixed  by  the  Finance  Company  is  clearly  no  evidence  of  value. 
Nor  is  there,  in  my  opinion,  any  other  evidence  of  value  on 
which  reliance  can  be  placed. 

I  think,  therefore,  that  the  evidence  is  sufficient  to  prove  the 
fact  of  damage  suffered  by  the  Theatres  Company  by  reason  of 
the  fraud  of  the  Finance  Company ;  and  it  further  proves  this, 
that  the  amount  of  that  damage  is  certainly  not  less  than  either 
of  the  two  sums  I  am  about  to  mention  :  First,  the  amount  of 
the  profit  made  in  the  transaction  by  the  Finance  Company, 
treating  the  purchase  and  the  resale  of  the  property  as  one  trans- 
action ;  secondly,  the  sum  of  12,000Z.  mentioned  in  the  order 
of  Wright  J.  That  being  so,  whether  the  precise  wording  of 
the  judgment  of  Wright  J.  can  or  cannot  be  wholly  upheld, 
the  substance  of  his  judgment  is  perfectly  correct  from  the 
point  of  view  which  I  am  taking  of  the  case.  I  think,  there- 
fore, on  this  view  of  the  case,  which  appears  to  me  a  clear  one, 
the  appeal  fails  and  should  be  dismissed  with  costs. 
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Stirling  L.J.    I  am  of  the  same  opinion,  and  substantially      c.  a. 
for  the  same  reasons.  1902 
In 

judgment  it  has  been  established,  first,  that  the   Leeds  and 
Finance  Company  have  as  promoters  of  the  Theatres  Com-  rj^^^^^^^^^ 
pany  committed  a  misfeasance  in  the  nature  of  a  breach  of  Varieties, 

Limited, 

trust ;  and,  secondly,  that  by  reason  of  that  misfeasance  the      in  re. 
Theatres  Company  has  sustained  loss  to  at  least  the  amount  of 
12,000/. 

I  will  state  shortly  the  grounds  on  which  I  arrive  at  that 
conclusion.  It  is  unquestionable  that  the  Finance  Company 
were  promoters  of  the  Theatres  Company.  The  Finance 
Company  in  December,  1896,  acquired  two  properties,  buying 
in  each  case  in  the  name  of  one  Eands.  They  afterwards  set 
themselves  to  promote  the  Theatres  Company.  It  was  their 
duty  as  such  promoters,  dealing  with  and  proposing  that  the 
company  which  they  were  promoting  should  acquire  property 
belonging  to  themselves,  to  (in  the  language  of  Lord  Cairns  (1)) 
"provide  the  company  with  an  executive,  that  is  to  say,  with 
a  board  of  directors,  who  shall  both  be  aware  that  the 
property  which  they  are  asked  to  buy  is  the  property  of  the  pro- 
moters, and  who  shall  be  competent  and  impartial  judges  as  to 
whether  the  purchase  ought  or  ought  not  to  be  made."  The 
board  of  directors  whom  the  Finance  Company  provided  con- 
sisted of  four  persons.  One  was  a  director  of  the  promoting 
company ;  another  is  shewn  to  have  received  shares  gratuitously 
from  the  promoting  company  ;  as  to  the  other  two  we  know 
nothing. 

I  will  not  stop  to  consider  whether  in  that  state  of  circum- 
stances the  promoters  performed  their  duty  of  providing  a 
board  consisting  of  competent  and  impartial  judges  whether 
the  purchase  ought  to  be  made  or  not.  The  more  material 
point  to  consider  is  this  :  Was  disclosure  made  of  the  fact  that 
they,  the  promoting  company,  were  themselves  the  owners 
of  the  property  which  they  proposed  that  the  Theatres  Com- 
pany should  buy  ?  I  need  not  cite  any  authority  to  shew  that 
the  non-disclosure  of  such  a  matter  is  a  misfeasance,  beyond 
reading  a  few  words  from  the  speech  of  Lord  Macnaghten 
in  Bentinch  v.  Feyin  (2)  with  reference  to  the  position  of 
(1)  3  App.  Gas.  1236.  (2)  12  App.  Gas.  652. 
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C.A.  Mr.  Fenn  in  that  case,  who  stood  in  a  fiduciary  position  to 
1902  a  company  to  which  it  was  alleged  he  had  not  disclosed  an 
LeedTand  interest  which  he  possessed.  Lord  Macnaghten  said  (1)  :  "I 
think  that  if  a  person  in  the  position  of  Mr.  Fenn  abstained 
from  disclosing  his  interest,  and  thus  led  the  board  to  purchase 
the  property  for  more  than  it  was  really  worth,  it  would  be 
very  difficult  for  him  to  escape  from  the  charge  of  fraud.  I 
think  it  would  have  been  a  fraud  for  him  to  have  concealed  his 
interest  and  so  to  have  represented,  in  fact,  that  he  was  not 
interested  in  the  property,  and  that  it  belonged  to  other  persons 
who  were  not  connected  with  the  scheme." 

Now,  is  there  evidence  that  the  interest  of  the  promoters, 
the  Finance  Company,  in  this  property  was  not  disclosed  ?  In 
the  first  place,  we  have  the  sworn  statement  of  two  witnesses, 
who  were  believed  by  the  learned  judge,  and  as  regards  whose 
statements  in  these  respects  I  see  no  reason  to  question  the 
conclusion  at  which  he  arrived.  But,  to  my  mind,  there  is 
much  more  than  that.  The  Finance  Company  proceeded  to 
procure  a  prospectus  to  be  issued.  That  prospectus  contains 
the  statements  which  have  already  been  commented  on  by 
Bomer  L.J.,  with  whose  opinion  about  them  I  entirely  agree. 
Now,  that  prospectus  was  no  doubt  issued  to  the  public  by  the 
directors  of  the  Theatres  Company,  but  it  was  issued  with 
the  privity  and  knowledge  of  the  directors  of  the  Finance 
Company.  Assuming,  as  I  think  I  am  bound  to  do,  that  the 
two  directors  of  the  Theatres  Company,  as  to  whose  position  we 
know  nothing,  were  honest  men,  I  think  it  is  impossible  to 
suppose  that  the  true  state  of  the  case  as  regards  this  property 
was  disclosed  to  them.  No  honest  men  could,  as  it  seems  to 
me,  have  assented  to  the  publication  of  a  prospectus  containing 
such  statements  with  reference  to  the  vendor  and  his  position 
as  are  contained  in  this  prospectus,  and  the  only  inference  I 
can  draw  from  that  is  that  they  were  left  in  absolute  ignorance 
of  the  true  state  of  the  case.  Further,  I  think  that  we  must 
not  in  such  a  case  lose  sight  of  this,  that  it  was  the  duty  of  the 
promoters  to  safeguard  the  interests  of  the  persons  who  were 
invited  to  become  shareholders  in  the  company. 

In  these  circumstances,  without  going  into  the  evidence  in 
(1)  12  App.  Cas.  671. 
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detail,  I  think  the  conclusion  is  inevitable  that  the  promoters  ^- 
of  this  company  have  been  guilty  of  a  misfeasance  in  the  ]^ 
nature  of  a  breach  of  trust.  Leeds  and 

Hanley 

Then  the  only  question  which  remains  is  v^hether  it  has  Theatres  op 
been  shewn  that  the  Theatres  Company  have  been  damaged  by  ^j^^e?' 
the  misfeasance.  I  think  that  has  been  proved,  for  the  reasons 
which  have  been  already  given  by  my  brethren.  .  I  will  only  Stirling  l.j. 
add  that  in  this  respect  it  seems  to  me  that  the  case  is  entirely 
distinguishable  from  Bentinck  v.  Fe7i7i  (1),  upon  which  Mr. 
Macnaghten  naturally  relied.  And  the  great  distinction  is 
this.  In  the  present  case  the  contract  between  Kands,  of 
the  one  part,  and  Carter,  of  the  other,  as  a  trustee  for  the 
Theatres  Company,  was  not  a  real  contract.  Bands  and  Carter 
were  alike  nominees  of  the  promoting  company,  whereas  in 
Bentinck  v.  Fe7in  (1)  a  real  contract  was  entered  into  between 
a  real  vendor  and  a  trustee  on  behalf  of  the  company,  and, 
when  Lord  Herschell's  speech  in  that  case  is  read  carefully,  it 
will,  I  think,  be  found  that  he  felt  bound  to  come  to  the 
conclusion  that  a  real  contract  had  been  entered  into  between 
these  parties,  and  that  that  in  itself  was  some  evidence  of  the 
value  at  the  time.  Here  I  think  we  are  entitled,  indeed  bound, 
entirely  to  disregard  the  nominal  value  which  is  fixed  by  the 
so-called  contract  of  February  1,  1897,  between  these  two 
nominees  of  the  Finance  Company. 

For  these  reasons  I  think  the  appeal  fails. 

Vaughan  Williams  L.J.  We  are  all  of  opinion  that  the  true 
measure  of  the  damages  is  the  amount  of  the  profit  which  was 
made  by  the  promoting  company.  If  necessary,  there  must  be 
an  inquiry  to  ascertain  that  amount. 

[After  some  discussion  it  was  arranged  that  there  should  be 
judgment  against  the  Finance  Company  for  12,000/.,  without 
interest,  the  Finance  Company  paying  the  costs  in  both  Courts, 
and  the  liquidator  of  that  company  undertaking  not  to  appeal 
to  the  House  of  Lords.] 

SoHcitors  :  B,  Baphael  d  Co, ;  G,  B.  W.  Bighy, 
(1)  12  App.  Cas.  652. 

W.  L.  C. 
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Oct.  31. 


[1902    E.  1246.] 


Administration — Marshalling  Assets — Direction  for  Payment  of  Debts — In- 
sufficiency  of  Personal  Estate — Pecuniary  Legatees  and  specific  Devisees. 

Where  a  will  contains  a  general  direction  for  payment  of  debts,  and  the 
personal  estate  is  insufficient,  pecuniary  legatees  are  entitled  to  have  the 
assets  marshalled  as  against  specific  devisees  of  the  real  estate. 

In  re  Pate,  (1890)  43  Ch.  D.  600,  must  on  this  point  be  treated  as 


/n  re  Stokes,  (1892)  67  L.  T.  223,  and  In  re  Salt,  [1895]  2  Ch.  203,, 
followed. 

Adjouened  Summons. 

Edmund  Eoberts  of  Ehodogudio,  in  the  county  of  Anglesey^ 
farmer,  by  his  will  dated  MayJ26,  1902,  after  appointing  the 
defendant  William  Eoberts  and  the  plaintiff  Margaret  Ann 
Eoberts  executors  thereof,  directed  that  all  his  justi  debts  and 
funeral  and  testamentary  expenses  should  be  paid  as  soon  as 
possible  after  his  decease.  The'«  testator  then  made  a  specific 
bequest  of  farming  stock  of  some  value,  and  gave  and  bequeathed 
"  the  following  pecuniary  legacies,  that  was  to  say "  to  the 
defendant  Ann  Hughes  500Z.,  and  to  the  defendant  Eliza 
]y[cKillop  200Z. ;  and  after  bequeathing  all  the  residue  of  his 
personal  estate  to  his  executors  equally,  the  testator  devised 
one  farm  to  the  defendant  William  Eoberts  and  another  farm 
to  the  defendant  Owen  Williams. 

The  testator  died  on  June  ^,  1902,  and  his  will  was  duly 
proved  by  the  executors  thereof. 

In  addition  to  the  real  estate  specifically  devised,  the  testator 
was  entitled  to  a  small  freehold  farm,  worth  about  AOl.  or 
thereabouts,  which  had  been  sold. 

The  testator's  general  personal  estate  not  specifically  be- 
queathed and  the  real  estate  undisposed  of  by  his  will  were 
insufficient  for  the  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  and  accordingly  the  question  arose 
whether  the  pecuniary  legatees  were  entitled  to  have  the  assets- 


overruled. 
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marshalled  so  as  to  stand  in  the  place  of  creditors  against  the  KEKEWIOH 
specifically  devised  real  estate  so  far  as  the  debts,  funeral  and 
testamentary  expenses  were  paid  out  of  the  personalty. 

The  present  summons  was  taken  out  for  the  determination 
(inter  alia)  of  this  question. 


Metholdf  for  the  plaintiff,  said  that  the  authorities  on  the 
point  were  not  harmonious,  and  referred  to  In  re  Salt  (1)  as 
being  the  most  recent  decision  on  the  subject,  and  favourable 
to  the  claim  of  the  pecuniary  legatees. 

Mark  Boiner,  for  the  defendants,  the  specific  devisees  of 
real  estate.  In  Li  re  Bate  (2)  Kay  J.  decided  that,  in  a  case 
in  all  substantial  respects  similar  to  the  present  one,  the 
general  legatees  had  no  right  of  marshalling  against  the  real 
estate.  That  case  therefore,  if  it  stood  alone,  would  be  an 
express  and  sufficient  authority  in  favour  of  the  specific 
devisees.  But  it  must  be  admitted  that  recent  decisions  have 
thrown  considerable  doubt  on  the  soundness  of  In  re  Bate.  (2) 
It  was  carefully  considered  by  Stirling  J.  in  Li  re  Stokes  (3), 
and  he  declined  to  follow  it,  and  gave  a  decision  in  favour  of 
the  right  of  marshalling  ;  and  Chitty  J.  in  the  case  of  In  re 
Salt  (1)  followed  the  decision  of  Stirling  J.,  and  said  that  the 
reasoning  on  which  that  learned  judge  acted  appeared  to  be 
entirely  in  accordance  with  the  well-known  doctrine  of  equity 
as  to  marshalling.  In  the  case  of  In  re  Butler  (4)  your  Lord- 
ship observed  upon  In  re  Bate  (2),  but  the  actual  decision  was 
upon  a  different  point.  In  the  last  edition  (6th)  of  Seton  on 
Judgments,  vol.  ii.  p.  1673,  the  cases  are  referred  to,  and  it 
is  stated  that  Li  re  Bate  (2)  ''must  be  treated  as  overruled." 
Under  these  circumstances  difficulty  is  felt  in  resisting  the 
claim  of  the  pecuniary  legatees  to  marshal. 

Hon.  Frank  Bussell,  for  the  other  defendants,  the  pecuniary 
legatees. 

Kekewich  J.  The  question  which  I  have  now  to  decide  is 
whether,  the  personal  estate  of  the  testator  having  been  taken 
to  pay  the  debts  and  also  the  proceeds  of  sale  of  a  small 

(1)  [1895]  2  Ch.  203.  (3)  67  L.  T.  223. 

(2)  43  Ch.  D.  600.  (4)  [1894]  3  Ch.  250. 
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KEKEWIOH  undisposed  of  real  estate,  the  pecuniary  legatees  of  500^.  and 
200Z.  are  entitled  to  marshal  as  against  the  specifically  devised 
real  estate — that  is  to  say,  to  insist  that  as  the  personal  estate 
has  been  taken  to  pay  the  debts,  and  the  testator  has  charged 
the  real  estate  with  those  debts,  they,  the  legatees,  are  entitled 
as  against  the  devisees  to  say,  "You  must  make  good,  to  the 
extent  to  which  you  can  do  it,  the  money  which  has  been 
taken  from  us  to  pay  debts."  The  question  is  one  of  great 
importance ;  but,  on  the  authorities,  it  seems  to  me  to  be 
clear,  and  I  should  not  say  one  word  about  it  were  it  not  for 
its  importance,  and  because  of  the  decision  of  Kay  J.  in  In  re 
Bate  (1),  which  was  carefully  examined  by  Stirling  J.  in  the 
case  of  In  re  Stokes.  (2)  I  regret  that  that  case  w^as  not 
reported  in  the  Law  Reports.  We  have,  however,  the  decision 
of  Chitty  J.  in  hi  re  Salt  (3),  in  which  he  does  not  follow 
In  re  Bate  (1),  and  refers  to  Stirling  J.  in  In  re  Stokes  (2) 
as  having  carefully  considered  all  the  authorities.  I  do  not 
wish  to  refer  to  my  own  decision  in  In  re  Butler  (4),  except 
to  make  one  supplementary  remark.  I  referred  there  to  the 
then  last  edition  of  Seton  on  Judgments.  Since  then  there 
has  been  another  (the  6th)  edition  of  that  work,  which  I 
have  before  me,  and  there,  at  vol.  ii.  pp.  1672,  1673,  we  have 
the  advantage  of  a  careful  review  of  the  authorities.  I  have 
looked  at  it,  and  it  seems  to  me  to  sum  up  accurately  the 
present  position.  Bef erring  to  the  case  of  hi  re  Bate  (1),  the 
editors  say:  "In  re  Bate  (1)  must  on  this  point" — that  is, 
the  point  as  to  marshalHng — "  be  treated  as  overruled."  I 
wish  to  add  my  authority,  so  far  as  I  can,  by  way  of  sanction- 
ing that.  I  think  that  In  re  Bate  (1)  must  be  treated  as 
overruled.  The  decision  of  Chitty  J.,  and  the  considered 
decision  of  Stirling  J.  which  preceded  it,  are  sufficient  to 
justify  me  in  so  treating  In  re  Bate  (1) ;  and,  following  the 
recognised  rule  of  administration,  it  seems  to  me  that  here  the 
doctrine  of  marshalling  is  applicable. 

Solicitors :  Bowcliffes,  Bawle  d  Co, 

(1)  43  Ch.  D.  600.  (3)  [1895]  2  Ch.  203. 

(2)  67  L.  T.  223.  (4)  [1894]  3  Ch.  250. 

C.  C.  M.  D. 
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DOUGHTY  V.  LOMAGUNDA  KEEFS,  LIMITED.  buckley 

[1902    D.    79.]  1902. 

Company  —  Memorandum  of  Association  —  Reconstruction  under  Power  in     July  II. 
Memorandum — Sale  of  Assets  for  Shares  in  New  Company — Resolutions 
contemporaneously  passed  for  approval  of  Sale  Agreement  and  for  Voluntary 
Winding-up — Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  161. 

The  memorandum  of  association  of  a  company  contained  powers  to  sell 
its  undertaking  for  shares  in  another  company,  and  to  distribute  amongst 
its  members  in  specie  any  of  its  property.  Its  articles  of  association 
empowered  the  liquidators  in  its  winding-up,  with  the  sanction  of  an 
extraordinary  resolution,  to  distribute  in  specie  amongst  the  contributories 
any  part  of  its  assets.  The  company  while  a  going  concern  agreed  to 
sell  its  undertaking  and  all  its  property  to  another  company,  the  con- 
sideration being — (a)  that  the  purchaser  company  should  pay  the  vendor 
company's  debts  and  perform  its  obligations,  and  keep  the  vendor  com- 
pany and  its  liquidators  and  contributories  indemnified;  (5)  that  the 
vendor  company  should  retain  a  sum  to  pay  the  costs  of  and  incidental  to 
its  winding-up  ;  (c)  the  allotment  to  the  vendor  company  or  its  nominees 
of  fully  paid  shares  in  the  purchaser  company.  The  agreement  was 
conditional  on  its  being  sanctioned  by  an  extraordinary  resolution  of  the 
vendor  company  before  January  31,  1902. 

On  December  30,  1901,  the  vendor  company  passed  by  a  three-fourths 
majority  resolutions — (a)  that  the  agreement  should  be  adopted  and  carried 
into  effect ;  (&)  for  voluntary  winding-up  and  the  appointment  of  a  liqui- 
dator, who  was  authorized  to  distribute  any  of  the  assets  amongst  the 
members  in  specie.  At  a  subsequent  meeting  resolution  (h)  was  confirmed 
as  a  special  resolution  : — 

Held,  that  the  sale  was  properly  made  under  the  power  of  sale  in  the 
memorandum,  and  was  not  vitiated  by  the  fact  that  it  involved  the 
company's  immediately  going  int©  voluntary  liquidation ;  and  that  it  was 
not  in  disguise  a  sale  by  the  liquidator  upon  terms  not  justified  by  s.  161 
of  the  Companies  Act,  1862. 

Cotton  V.  Imperial  and  Foreign  Agency  and  Investment  Corporation, 
[1892]  3  Ch.  454,  followed  and  explained. 

Fayne  v.  Cork  Co.,  [1900]  1  Ch.  308,  distinguished. 

Clause  3  of  the  memorandum  of  association  of  the  defend- 
ant company  stated  that  its  objects  were  (inter  alia) :  "  {n)  To 
sell  or  dispose  of  the  undertaking  of  the  company,  or  any  part 
thereof,  for  such  consideration  as  the  company  may  think  fit, 
and  in  particular  for  shares,  debentures,  debenture  stock,  or 
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BUCKLEY  securities  of  any  other  company  having  objects  altogether  or  in 

part  similar  to  those  of  this  company  "  ;  and  "  (v)  To  distribute 

among  the  members  in  specie  any  property  or  any  proceeds  of 

Doughty    gg^jg  qj,  disposal  of  any  property  of  the  company,  and  for  such 

LoMAGUNDA  purposc  to  distinguish  and  separate  capital  from  profits,  but  so 
Reefs, 

Limited,  that  no  distribution  amounting  to  a  reduction  of  capital  be 
made  except  with  the  sanction  (if  any)  for  the  time  being 
required  by  law." 

Clause  164  of  the  articles  of  association  provided  as  follows  : 
"  If  the  company  shall  be  wound  up,  the  liquidators  (whether 
voluntary  or  official)  may,  with  the  sanction  of  an  extraordinary 
resolution,  distribute  in  specie  among  the  contributories  any 
part  of  the  assets  of  the  company,  and  in  particular  any  shares, 
stocks,  or  debentures  of  any  other  company  which  this  com- 
pany may  be  entitled  to  .  .  .  ."  By  an  agreement  dated 
November  12,  1901,  it  was  agreed — (1.)  That  the  defendant 
company  (which  was  then  a  going  concern)  should  sell  to  the 
Lomagunda  Development  Company,  Limited,  all  the  under- 
taking and  property  of  the  plaintiff  company.  (2.)  That,  as  part 
of  the  consideration  for  the  sale,  the  purchaser  company  should 
pay  and  discharge  the  debts  and  liabilities  of  and  perform  the 
contracts  binding  on  the  vendor  company  (and  respectively 
mentioned  in  a  schedule  to  the  agreement),  and  keep  the  vendor 
company  indemnified.  (3.)  That  the  vendor  company  should 
retain  out  of  the  property  and  assets  200Z.  to  defray  the  costs 
and  expenses  of  and  incident  to  the  agreement  and  the 
winding-up  of  the  vendor  company,  and  should  hand  over  to 
the  purchaser  company  on  the  dissolution  of  the  vendor  com- 
pany any  balance,  and  that,  if  the  200^.  should  be  insufficient 
to  defray  the  costs  and  expenses,  the  deficiency,  up  to  100^., 
should  be  paid  by  the  purchaser  company.  (4.)  That  as  the 
residue  of  the  consideration  the  purchaser  company  should 
"  allot  to  the  vendor  company  or  its  nominee  or  nominees 
17,092  fully  paid  shares  of  11.  each  of  the  purchaser  company, 
to  be  numbered  200,001  to  217,092  inclusive." 

By  clause  9  the  agreement  was  declared  to  be  conditional 
upon  the  same  being  sanctioned  on  or  before  January  31,  1902, 
by  an  extraordinary  resolution  of  the  vendor  company. 


2  Ch. 


CHANCEEY  DIVISION. 


839 


At  a  meeting  of  the  shareholders  of  the  vendor  company  BUCKLEY 

J. 


1902 
Doughty 

V. 


held  on  December  30,  1901,  the  following  resolutions  were 
duly  passed :  (1.)  That  the  conditional  agreement  submitted 
to  this  meeting  [date  and  parties  stated]  be  and  the  same  is 
hereby  approved  and  adopted,  and  that  the  directors  be  and  Lomagunda 
they  are  hereby  authorized  to  carry  the  same  into  effect  with  Limited. 
such  (if  any)  modifications  as  they  may  think  fit  to  assent  to. 
(2.)  That  this  company  may  be  wound  up  voluntarily,  and  that 
Mr.  L.  Hasluck,  of,  &c.,  be  and  he  is  hereby  appointed  Hqui- 
dator  of  the  company  for  the  purpose  of  such  winding-up  .... 
and  that  the  liquidator  be  and  he  is  hereby  authorized  to  dis- 
tribute any  of  the  assets  of  this  company  amongst  the  members 
in  specie,  and  to  exercise  all  or  any  of  his  powers  and  authorities 
by  attorney." 

The  second  resolution  was  confirmed  as  a  special  resolution 
at  a  meeting  held  on  January  15,  1902.  Doughty  brought  an 
action  on  behalf  of  himself  and  the  other  shareholders  of  the 
defendant  company,  claiming — (1.)  a  declaration  that  the  agree- 
ment was  ultra  vires  of  the  company  and  was  void;  (2.)  an 
injunction  to  restrain  the  company  and  its  liquidator,  officers, 
servants,  and  agents  from  carrying  into  effect  or  in  any  way 
further  acting  upon  the  agreement ;  (3.)  alternatively,  (a)  a 
declaration  that  the  company  and  its  liquidator  were  not  entitled 
to  carry  the  agreement  into  effect  without  purchasing  the 
interest  of  the  plaintiff  and  other  dissenting  shareholders,  and 
(&)  an  injunction  to  restrain  the  carrying  out  of  the  agreement 
without  purchasing  such  interests  accordingly. 

The  action  was  tried  before  Buckley  J.  on  July  11,  1902. 

G.  F.  Hart,  for  the  plaintiff.  What  is  proposed  to  be  done 
is  a  scheme  for  winding-up  voluntarily,  and  reconstructing  in 
the  winding-up  on  the  terms  of  selling  the  undertaking  for 
shares  in  another  company  without  complying  with  the  rights 
of  shareholders  under  s.  161  of  the  Companies  Act,  1862. 

The  defendants  will  rely  on  Cottofi  v.  Imperial  and[  Foreign 
Agency  and  Investment  Corporation  (1) ;  but  that case  is  dis- 
tinguishable. The  report  does  not  shew  that  the  sale  agreement 

(1)  [1892]  3  Ch.  454. 
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BUCKLEY  provided  for  the  sale  being  carried  out  in  the  winding-up,  and 
the  agreement  was  approved  separately,  the  resolution  for 
v^v-^      winding-up  not  being  passed  at  the  same  meeting,  but  sub- 
DouGHTT    sequently.    Here  the  resolutions  approving  the  agreement,  and 
^^Eeefs^^^  for  voluntary  winding-up,  and  for  the  distribution  in  specie  are 

Limited,     passed  Uno  flatu. 

"  The  effect  is  that  there  is  a  scheme  of  reconstruction  exactly 
the  same  as  one  carried  out  under  s.  161  of  the  Act  of  1862, 
but  without  the  safeguards  to  shareholders  provided  by  that 
section. 

The  company  cannot  by  its  articles,  or  anything  done  in 
pursuance  of  them,  deprive  members  of  the  protection  given 
by  the  section :  Payne  v.  Cork  Go.  (1)  [He  also  referred  to 
Griffith  V.  Paget.  (2)] 

Asthury,  K.C.f  and  J.  W.  M,  Holmes,  for  the  defendant 
company.  This  case  is  governed  by  Cotton  v.  Imperial  and 
Foreign  Agency  and  Investment  Corporation.  (3)  The  fact 
that  the  resolution  for  winding-up  was  passed  at  the  meeting 
at  which  the  resolution  approving  the  agreement  was  passed  is 
immaterial.  In  the  case  cited,  Chitty  J.  did  not  rely  on  the  fact 
that  winding-up  did  not  take  place  till  afterwards.  This  case, 
like  that,  is  one  of  a  sale  under  a  valid  power  in  the  memoran- 
dum of  association,  and  winding-up  sooner  or  later  is  essential 
in  order  to  distribute  the  assets.  Payne  v.  Corh  Co.  (1)  was  a 
case  of  reconstruction  under  s.  161  of  the  Act  of  1862,  and  not 
of  sale  under  the  memorandum  of  association,  and  it  has  no 
application  to  the  present  case.  Stirling  J.  in  that  case  (4) 
says  that  in  Cotton's  Case  (3)  the  sale  made  "  was  not  a  sale  in 
a  winding-up,  and  that  was  the  ground  of  the  decision." 

G.  F.  Hart,  in  reply. 

Buckley  J.  Those  sections  of  the  Companies  Act,  1862, 
which  specify  what  the  memorandum  of  association  shall 
contain  provide,  amongst  other  things,  that  the  memorandum 
shall  state  "  the  objects  for  which  the  proposed  company  is  to 
be  established."    If  the  matter  were  untouched  by  authority, 

(1)  [1900]  1  Ch.  308.  (3)  [1892]  3  Ch.  454! 

(2)  (1877)  5  Ch.  D.  894.  (4)  [1900]  1  Ch.  318. 
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I  think  there  would  be  ample  room  for  argument  that  these  uuckley 
words  mean  the  objects  which  the  company  is  established  to 


1902 

carry  out  as  a  going  concern  for  the  purpose  of  earning  profit 
and  the  hke — what  I  may  call  the  living  objects  of  the  com-  ^'J^^^hty 
pany,  objects  which  it  is  established  to  carry  out  as  a  living  Lomagunda 
corporation — and  do  not  include  provisions  addressed  to  the  Limited. 
disposal  of  the  assets  of  the  company  at  a  time  when  it  is  not 
going  to  carry  on  any  undertaking  further.  But  that,  if  I 
rightly  read  the  judgment  of  Chitty  J.  in  Cotton  v.  Imperial 
and  Foreign  Agency  and  Invest7nent  Corpo7'atio7i  (1),  is  not  an 
accurate  statement  of  what  the  objects  are  to  be.  I  think  that 
he  there  meant  to  decide,  and  decided,  that,  under  a  clause  in 
the  memorandum  of  association  which  provides  for  the  sale  of 
the  undertaking  of  the  company,  you  may  sell  the  undertaking 
of  the  company  although  you  do  not  contemplate  having  any 
subsequent  undertaking  at  all — the  sale  may  be  made  at  a  date 
when  the  corporation  as  a  working  concern  is  to  come  to  an 
end.  Chitty  J.  was  deahng  with  a  case  in  which  there  was 
an  agreement  for  the  sale  of  the  undertaking,  and  a  contem- 
poraneous proposal  that  the  company  should  go  into  liquidation, 
and  he  treats  it  as  a  case  in  which  the  liquidation  was  con- 
templated as  part  of  the  scheme  for  the  sale.  It  is  true  that 
the  special  resolutions  for  winding-up  were  negatived  at  the 
particular  meeting  at  which  the  agreement  was  approved,  and 
were  not  passed  till  afterwards ;  but  I  do  not  think  he  drew 
any  distinction  based  upon  that  fact.  He  dealt  with  the 
case  on  this  footing :  that  the  power  of  sale  contained  in  the 
memorandum  of  association  was  a  good  power  exercisable  even 
when  it  was  intended  that  the  sale  should  be  the  end  of  the 
corporate  life,  so  far  as  earning  profit  was  concerned.  Cottoii 
V.  Imperial  and  Foreign  Agency  and  Investment  Corporation  (1) 
was  decided  in  the  year  1892.  I  consider  it  as  wholly  and 
entirely  binding  upon  me. 

On  the  other  hand,  in  Payne  v.  Cork  Co.  (2)  Stirling  J. 
decided  that  where  the  corporation  is  proceeding,  not  under  the 
memorandum  of  association,  but  purports  under  clauses  in  the 
articles  of  association  to  authorize  the  liquidator  to  make  an 
(1)  [1892]  3  Ch.  454.  (2)  [1900]  1  Ch.  308. 
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made  by  the  liquidator  is  not  good. 
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Doughty 

V. 


What  I  have  to  decide  here,  as  it  appears  to  me,  really 
amounts  to  this — whether  this  is  a  sale  properly  made  by  the 
LoMAGUNDA  Qorporatlon  under  a  clause  contained  in  the  memorandum  of 
Limited,    association,  or  whether  it  is  in  disguise  a  sale  by  a  liquidator  upon 
terms  not  justified  having  regard  to  s.  161  of  the  Companies 
Act,  1862. 

The  memorandum  here  contains  in  clause  3  {n)  a  power  to 
sell  the  undertaking,  or  any  part  thereof,  for,  amongst  other 
.things,  shares  ;  and  in  clause  3  [v)  a  power  to  distribute  amongst 
the  members  in  specie  any  property  of  the  company  or  any  pro- 
ceeds of  sale,  so  that  no  distribution  amounting  to  a  reduction 
of  capital  be  made  except  with  the  sanction,  if  any,  for  the 
time  being  required  by  law.  Clause  164  of  the  articles  of  asso- 
ciation provides  that  liquidators  may,  with  the  sanction  of  an 
extraordinary  resolution,  distribute  in  specie  amongst  the  con- 
tributories  any  part  of  the  assets  of  the  company.  Those  being 
the  powers,  the  agreement  in  question  was  entered  into  on 
November  12,  1901,  by  the  company.  The  company  had  not 
gone  into  liquidation ;  but  the  agreement  was  for  the  sale  of 
the  undertaking  and  all  the  property  of  the  company.  The 
purchaser  was  to  pay  all  the  debts  and  perform  all  the  con- 
tracts binding  on  the  corporation,  and  to  keep  the  vendor 
company  and  its  liquidator  and  contributories  indemnified 
against  all  those  contracts ;  the  vendors  were  to  be  entitled  to 
keep  200Z.  out  of  the  assets  to  defray  the  costs  of  the  agree- 
ment, and  of  and  incidental  to  the  winding-up  of  the  vendor 
company ;  and  they  were  to  hand  over  to  the  purchaser  com- 
pany on  the  dissolution  of  the  vendor  company  any  balance ; 
and  if  the  200Z.  was  insufficient,  the  deficiency  was  to  be  paid 
by  the  purchaser  company  up  to  100^.  The  rest  of  the  con- 
sideration consisted  of  17,092  in  fully  paid  shares  of  11.  each  of 
the  purchaser  company. 

On  December  30,  1901,  that  agreement,  which  is  expressed 
to  be  conditional  on  the  same  being  sanctioned  by  an  extra- 
ordinary resolution  of  the  company,  was  submitted  and 
approved ;  and,  by  a  second  resolution  passed  on  the  same 
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day,  it  was  resolved  that  the  company  should  be  wound  up  buckley 
voluntarily,  and  that  a  liquidator  should  be  appointed.  The 
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latter  resolution  was  confirmed  after  the  requisite  interval. 

Now,  in  that  state  of  things,  is  this  a  sale  under  the  ^^^^^ty 

memorandum  of  association,  or  is  it  in  disguise  a  sale  by  the  i^omagunda 

^  Reefs, 
liquidator  ?    It  seems  to  me  it  must  be  the  former.    When  the  Limited. 

liquidator  came  into  existence  in  January,  1902,  it  did  not 
remain  within  his  determination  to  say  how  the  assets  should 
be  sold  or  for  what  or  when.  The  company  had  become  bound 
by  that  agreement  to  sell ;  the  liquidator  did  not  sell.  It  was, 
therefore,  a  sale  by  the  company.  Then,  was  it  a  sale  which 
the  company  could  properly  imake  ?  It  is  unquestionably  on 
the  face  of  it,  as  would  appear  from  what  I  have  been  reading, 
a  sale  which  required  that  the  company  should  go  into  liqui- 
dation. But  was  it  a  sale  under  a  power  in  the  memorandum 
of  association  ?  Chitty  J.  has  decided  that  a  sale  made  under 
a  power  in  the  memorandum  of  association  is  good.  It  is  true 
that  there  are  stipulations  in  the  agreement  in  the  present  case 
which,  as  far  as  I  can  see,  could  not  be  thoroughly  worked  out 
except  in  a  winding-up.  The  balance  of  the  200/.  could  not 
be  ascertained  until  you  had  ascertained  what  the  costs  of 
the  winding-up  were.  The  deficiency  to  be  supplied  in  case  the 
200Z.  was  insufficient  could  not  have  been  predetermined,  and 
clause  2  contemplates  that  the  liquidator  and  contributories 
should  be  relieved  from  all  liability  against  contracts  and  debts,, 
and  so  on.  But  does  that  make  the  sale  any  the  less  a  sale  by 
the  company  ?  I  do  not  think  it  does.  In  point  of  fact  the 
same  transaction,  without  any  of  these  objections,  could  have 
been  carried  out  by  putting  it  in  a  different  form.  If,  instead 
of  saying  that  the  purchaser  should  pay  the  debts  and 
indemnify  the  contributories  against  them,  they  had  ascertained 
what  the  debts  were,  and  said  the  purchaser  should  pay  that 
amount ;  and  if,  instead  of  the  stipulation  as  to  the  200Z.,  they 
had  stipulated  that  the  purchaser  should  pay  in  cash  a  named 
sum  calculated  as  being  sufficient  to  cover  the  costs  of  liquida- 
tion, then  the  thing  would  not  have  been  dependent  on  the 
liquidation  in  any  way,  and  could  have  been  carried  out 
irrespective  of  it.    I  do  not  think  there  is  any  substantial 

3  if  2  1 


844 


CHANCEKY  DIVISION. 


[1902] 


BUCKLEY  difference  between  the  two  transactions.    If,  on  the  decision 
J. 

in  Cotton's  Case  (1),  it  would  have  been  competent  to  make  the 

]  902 

latter  bargain,  it  seems  to  me  it  must  be  equally  competent  to 
Doughty    j^g^j^g       former.    After  this  company  had  executed  this  agree- 
LoMAGUNDA  nieut,  if  it  had  not  gone  into  liquidation  the  agreement  would 

xiEEFS, 

Limited,  still,  I  apprehend,  have  been  capable  of  being  enforced  against 
them.  The  company,  who  were  the  vendors,  would  not  have 
been  able  to  set  up  against  the  purchasers  that  the  latter  had, 
e.g.,  failed  to  pay  the  costs  of  the  liquidation  because  there  had 
been  no  liquidation. 

I  have  hesitated  about  the  case,  because  I  have  always  felt  a 
difficulty  in  grasping  exactly  the  principle  of  Cotton's  Case  (1) ; 
and,  being  on  that  account  the  more  anxious  to  give  effect  to 
what  it  seems  to  me  to  have  decided,  I  may  perhaps  lean  too 
much  against  the  plaintiff.  But  I  cannot  help  thinking  that 
this  case  is  governed  in  principle  by  Cotton's  Case  (1) ;  and, 
that  being  so,  I  must  dismiss  the  action  with  costs. 

Solicitors  for  plaintiff:  Michael  Abrahams ^  Sons  <&  Co, 
Solicitors  for  defendant  company  :  Ingle y  Holmes  d  So?is. 


(1)  [1892]  3  Ch.  454. 


F.  E. 
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In  re  ANGLO-FEENCH  EXPLORATION  COMPANY.  buckley 

J. 

[1902    A.    056.]  1902 

Company — Reduction  of  Capital — Cancellation  of  Paid-up  Shares  luhere  Capital  '^^'^^^^'^  '^ ' 

not  lost  or  unrepresented  hy  availaUe  Assets  or  repaid  —  Companies  Acf^  _!  

1867  (30  tfc  31  Vict.  c.  131),  s.  9— Companies  Act,  1877  (40  &  41  Vict, 
c.  26),  s.  3. 


In  speaking  of  reduction  of  capital  the  word  "  capital "  means  neither 
nominal  capital  to  the  exclusion  of  paid-up  capital,  nor  the  latter  to  the 
exclusion  of  the  former. 

A  reduction  of  nominal  capital  which  is  paid  up  must  be  so  made  as  not 
to  affect  the  equilibrium  of  the  company's  balance-sheet  to  the  prejudice 
of  the  company's  creditors.  This  equilibrium  is  not  disturbed  where  the 
reduction  is  effected  (a)  by  cancelling  capital  lost  or  unrepresented  by 
available  assets,  or  (b)  by  paying  oft"  capital  in  excess  of  the  company's 
wants  (in  each  case  under  s.  3  of  the  Companies  Act,  1877),  because  in 
either  case  the  balance  item  on  the  debit  or  credit  side  of  the  balance- 
sheet  (as  the  case  may  be)  is  unaffected ;  but  the  section  impliedly  forbids 
the  writing  off  of  paid-up  capital  which  is  not  lost  or  unrepresented  by 
available  assets  or  returned — the  result  in  that  case  being  to  disturb  the 
equilibrium  of  the  balance-sheet  by  striking  out  of  the  debit  or  liability 
side  a  sum  representing  paid-up  capital,  leaving  the  credit  or  asset  side 
unaffected. 

A  company  had  a  nominal  capital  of  700,300Z.  divided  into  11.  shares,  of 
which  350,000  were  preference,  350,000  ordinary,  and  300  founders'  shares. 
All  the  shares  were  fully  paid  up.  The  existence  of  founders'  shares  with 
special  rights  being  found  inconvenient,  and  it  being  estimated  that  each 
fully  paid  founders'  share  was  worth  260  ordinary  shares  with  a  liability 
to  pay  11.  per  share  thereon,  the  company  agreed  with  persons  purporting 
to  contract  on  behalf  of  themselves  and  the  other  holders  of  founders' 
shares  that  the  300  founders'  shares  should  be  cancelled  on  the  terms  of 
each  holder  of  those  shares  taking  in  lieu  thereof  260  unpaid  ordinary 
shares  (in  all  78,000),  which  were  to  be  provided  by  increasing  the  capital 
of  the  company  by  at  least  78,000i.  The  agreement  was  conditional — 
(1.)  on  its  being  ratified  by  the  founders'  shareholders  and  (2.)  approved 
by  the  company  in  general  meeting,  and  (3.)  on  the  capital  being  increased 
as  above  mentioned  (4.)  on  a  special  resolution  being  passed  for  reduction 
of  capital  by  cancelling  the  founders'  shares,  and  (5.)  on  the  Court's 
sanction  being  obtained  to  the  reduction. 

Resolutions  were  then  passed — (a)  increasing  the  capital  of  the  com- 
pany to  1,000,300?.  by  creating  150,000  further  ordinary  shares  and 
150,000  further  preference  shares,  (h)  (special)  for  reducing  the  capital  to 
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1,000,000Z.  by  cancelling  the  founders'  shares,  and  (c)  approving  the 
agreement.    All  the  holders  of  founders'  shares  ratified  the  agreement. 

Before  issuing  any  of  the  new  300,000  shares  the  company  petitioned 
the  Court 'for  an  order  confirming  the  reduction  of  capital. 

Buckley  J.  refused  to  confirm  the  reduction  (as  the  debit  in  the  balance- 
sheet  in  respect  of  paid-up  capital  would  thereby  be  reduced  by  300Z., 
whereas  the  amount  was  only  to  be  recouped  by  something  to  be  done 
after  the  confirmation),  but  pointed  out  that  the  object  in  view  could  be 
attained  by  other  means,  for  the  adoption  of  which  he  allowed  the  petition 
to  stand  over. 

The  holders  of  the  founders'  shares  having  been  joined  as  co-petitioners, 
on  its  being  alleged  and  proved  that  the  78,000  shares  had  been  allotted 
to  them,  and  that  they  had  paid  considerably  more  than  300Z.  to  the  com- 
pany in  respect  of  those  shares,  and  that  they  claimed  no  beneficial  right 
or  interest  in  the  founders'  shares,  but  held  them  in  trust  for  the  company 
and  desired  to  have  them  cancelled  by  the  Court : — 
Buckley  J.  confirmed  the  reduction. 

British  and  American  Trustee  and  Finance  Corporation  v.  Couper^ 
[1894:]  A.  C.  399,  distinguished. 
Form  of  minute  approved  by  the  Court. 

The  Anglo-French  Exploration  Company,  Limited,  was 
incorporated  in  1889  under  the  Companies  Act,  1862,  and  at 
the  date  of  the  presentation  of  the  petition  below  mentioned  its 
nominal  capital  was  1,000,300^.,  divided  into  500,000  preference 
shares  of  11.  each,  500,000  ordinary  shares  of  11.  each,  and  300 
founders'  shares  of  11.  each.  Part  of  this  nominal  capital, 
namely,  150,000  of  the  preference  shares  and  150,000  of  the 
ordinary  shares,  had  been  recently  created  but  not  issued.  All 
the  other  shares  had  been  issued  and  were  fully  paid  up,  and 
the  paid-up  capital  was,  therefore,  700,300Z. 

Clause  5  of  the  memorandum  of  association  of  the  company 
provided  as  follows :  "  The  profits  of  the  company  which  it 
shall  from  time  to  time  be  determined  to  appropriate  for 
dividend  shall  be  applied  first  in  payment  or  satisfaction  of  a 
cumulative  dividend  at  the  rate  of  8  per  cent,  per  annum  on 
the  capital  paid  up  on  the  ordinary  shares,  and  at  such  rate  or 
rates,  not  exceeding  the  said  rate,  as  may  be  attached  to  any 
shares  created  upon  any  increase  of  capital,  and  of  the  surplus 
75  per  cent  shall  be  distributed  by  way  of  further  dividend  on 
the  shares  other  than  the  founders'  shares,  and  the  remaining 
25  per  cent,  shall  be  distributed  among  the  holders  of  the 
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founders'  shares  in  proportion  to  the  founders'  shares  held  by  BUCKLEY 
them  respectively.  In  the  event  of  a  winding-up,  the  founders' 
shares  shall  confer  the  right  to  25  per  cent,  of  the  surplus  --v^ 
assets  remaining  after  paying  off  the  capital  paid  up  on  the  French 
other  shares.    Any  shares  created  upon  an  increase  of  capital  Exploration 

*'  ,  .  .  .  Company, 

may  be  issued  with  any  preferential,  special,  or  qualified  rights      in  re. 
attached  thereto,  but  so  that  the  rights  hereby  attached  to  the 
founders'  shares  shall  be  in  no  way  prejudiced  or  infringed." 

Clause  42  of  the  articles  of  association  provided  that  the 
company  might  by  special  resolution  reduce  its  capital  "  by 
paying  off  capital,  or  cancelling  capital  which  has  been  lost  or 
is  unrepresented  by  available  assets,  or  reducing  the  liability  on 
the  shares  or  otherwise  as  may  seem  expedient." 

By  an  agreement  dated  February  17,  1902,  and  made 
between  Ernest  George  Mocatta  and  Louis  Ochs,  on  behalf 
of  themselves  and  all  other  the  holders  of  founders'  shares  in 
the  capital  of  the  company,  of  the  first  part,  the  company  of  the 
second  part,  and  William  Henderson  Clark,  on  behalf  of  the 
directors  of  the  company,  of  the  third  part,  after  reciting  that 
the  nominal  capital  was  then  700,300Z.  in  350,000  preference 
shares,  350,000  ordinary  shares  and  300  founders'  shares,  and 
that  it  was  estimated  that  the  relative  values  of  the  ordinary 
and  founders'  shares  were  such  that  each  of  the  said  founders' 
shares  fully  paid  was  equivalent  to  260  ordinary  shares  with  a 
liability  to  pay  par,  that  is  260Z.,  and  that  it  was  deemed 
expedient  that  the  said  founders'  shares  should  be  cancelled 
and  that  the  holders  thereof  should  subscribe  for  and  be  allotted 
ordinary  shares  in  the  capital  of  the  company  upon  the  terms 
thereinafter  set  forth,  and  that  for  such  purpose  the  capital  of 
the  company  should  be  increased  by  the  creation  of  78,000  new 
ordinary  shares  of  1^.  each,  it  was  agreed  as  follows  : — 

"1.  When  this  agreement  becomes  absolute  the  said  Ernest 
George  Mocatta  and  Louis  Ochs,  and  each  of  the  other  holders 
of  founders'  shares  aforesaid,  who  shall  ratify  this  agreement 
(hereinafter  referred  to  as  a  '  ratifying  holder ')  shall  (if  he 
ratifies  in  the  terms  of  Form  '  A '  annexed  hereto)  in  respect  of 
every  founders'  share  held  by  him  be  deemed  to  apply  for  an 
allotment  of  260  of  the  said  new  ordinary  shares  upon  the 
footing  and  condition  that  he  is  to  pay  up  the  full  nominal 
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BUCKLEY  amount  thereof  on  allotment,  and  the  company  shall  allot  the 

same  accordingly  without  further  application,  and  shall  (if  he 

ratifies  in  the  terms  of  Form  '  B  '  annexed  hereto)  in  respect  of 

Feench    ^v^^y  founders'  share  held  by  him  be  deemed  to  request  an 

Exploration  allotment  to  the  directors  of  the  company  of  260  of  the  said 
Company, 

In  re.  new  Ordinary  shares  upon  the  footing  that  the  allottees  shall 
pay  up  the  full  amount  thereof  on  allotment,  and  the  company 
shall  allot  the  same  accordingly,  and  the  directors  shall  be 
deemed  to  assent  to  such  allotment,  and  shall  in  consideration 
thereof  transfer  or  procure  the  transfer  to  such  ratifying 
holder  of  200  fully  paid-up  new  ordinary  shares  in  the 
company. 

"  2.  The  company  is  to  be  at  liberty  to  pass  a  special  resolu- 
tion cancelling  the  founders'  shares  aforesaid,  and  to  apply  to  the 
Court  for  an  order  confirming  such  cancellation,  and  the  com- 
pany shall  convene  the  requisite  meetings  for  the  purpose,  and 
the  said  Ernest  George  Mocatta,  Louis  Ochs,  and  each  ratifying 
holder  shall  concur  in  the  passing  of  such  special  resolution, 
and  also  a  resolution  for  increasing  the  capital  by  the  creation 
of  the  said  78,000  new  ordinary  shares  of  11.  each. 

"  3.  This  agreement  is  conditional : — 

"  (1.)  On  its  being  ratified  by  all  the  holders  of  founders' 
shares  aforesaid ;  and 

(2.)  On  its  being  approved  by  the  company  in  general 
meeting;  and 

"  (3.)  On  a  resolution  of  a  general  meeting  of  the  company 
being  passed  for  the  creation  of  78,000  new  ordinary  shares  of 
11.  each  at  least ;  and 

"  (4.)  On  a  special  resolution  being  passed  for  the  reduction  of 
the  capital  by  the  cancellation  of  the  said  300  founders'  shares ; 
and 

"  (5.)  On  the  sanction  of  the  Court  being  obtained  to  such 
reduction. 

"  And  if  all  these  conditions  are  not  fulfilled  within  six 
calendar  months  from  the  date  hereof,  this  agreement  shall 
at  the  expiration  of  such  period  become  void ;  and  if  all  these 
conditions  are  fulfilled  within  the  said  period  of  six  calendar 
months,  then  immediately  on  such  fulfilment  this  agreement 
shall  become  absolute." 
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Form  A  was  as  follows :  "  To  the  Anglo-French  Explora-  buckley 

.  J 

tion  Company,  Limited. — Eeferring  to  your  annexed  circular, 


I  beg  to  say  I  will  accept  an  allotment  of  260  ordinary  shares 

for  each  founders'  share  I  hold,  paying  for  such  ordinary  shares  y^^^^ch 

at  the  rate  of  1/.  per  share,  and  accordingly  I  ratify  the  asjree-  Exploration 

^  fc5  J  J  to  Company, 

ment  of  the  17th  February,  1902,  referred  to  m  your  circular  of      in  re. 
the  22nd  February,  1902.    Dated  this  ,  1902." 

Form  B  was  as  follows :  To  the  Anglo-French  Explora- 
tion Company,  Limited. — Eeferring  to  your  annexed  circular, 
I  beg  to  say  I  will  accept  an  allotment  of  transfer  of  200  fully 
paid  ordinary  shares  for  each  founders'  share  I  hold,  and 
accordingly  I  ratify  the  agreement  of  the  17th  February,  1902, 
referred  to  in  your  circular  of  the  22nd  February,  1902. 
Dated  this  ,  1902." 

All  the  holders  of  founders'  shares  except  those  holding 
eight  of  them  signed  Form  A,  and  the  others  signed  Form  B. 

At  an  extraordinary  general  meeting  held  on  March  27, 1902, 
the  following  resolution  was  carried  unanimously  :  That  the 
capital  of  the  company  be  increased  to  1,000,300Z.  by  the 
creation  of  150,000  new  ordinary  shares  of  11.  each  and 
150,000  new  6  per  .cent,  preference  shares  of  11.  each." 

Subsequently,  but  at  the  same  meeting,  the  following  resolu- 
tion was  passed  unanimously :  That  having  regard  to  the 
conditional  agreement  [date  and  parties  stated],  the  capital  of 
the  company  be  reduced  from  1,000,300Z.  to  1,000,000Z.  by  the 
cancellation  of  the  whole  of  the  300  fully-paid  founders'  shares 
of  11.  each."  The  second  resolution  was  confirmed  as  a  special 
resolution  at  an  extraordinary  general  meeting  held  on 
April  14,  1902. 

The  agreement  was  not  only  approved  at  the  meeting  of 
March  27,  1902,  but  was  ratified  in  writing  by  all  the  directors 
and  by  all  the  holders  of  founders'  shares. 

A  petition  was  presented  by  the  company  (intituled  in  the 
matters  of  the  Companies  Acts,  1867  and  1877)  alleging  the 
facts  above  stated,  and  that  the  capital  had  been  increased  by 
the  creation  of  upwards  of  78,000  new  ordinary  shares  (i.e.  260 
for  each  of  the  300  founders'  shares),  and  that  the  existence  of 
the  founders'  shares  with  special  rights  and  privileges  attached 
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BUCKLEY  thereto  was  disadvantageous  to  the  company  and  detrimental 
to  its  interests,  and  that  the  terms  on  which  the  holders  had 

1902 

assented  to  the  cancellation  thereof  were  fair  and  reasonable, 
Frfnch  praying  that  the  proposed  reduction  might  be  confirmed 

ExPLOEATioN  by  the  Court,  and  that  the  following  minute  might  be 
Company,  ^  &  & 

In  re.      approved  : — 

"  The  capital  of  the  Anglo-French  Exploration  Company, 

Limited,  is  1,000,000Z.,  divided  into  500,000  preference  shares 

of  11.  each  and  500,000  ordinary  shares  of  IL  each,  instead  of 

the  former  capital  of  1,000, 300Z.  divided  into  the  said  preference 

and  ordinary  shares,  and  also  300  founders'  shares  of  11.  each, 

which  have  been  cancelled.    At  the  time  of  the  registration  of 

this  minute  350,000  only  of  the  said  preference  shares  and 

350,000  only  of  the  said  ordinary  shares  have  been  issued  and 

are  outstanding,  and  the  same  have  been  and  are  to  be  deemed 

fully  paid  up." 

The  petition  came  on  for  hearing  before  Buckley  J.  on 
July  12,  1902,  and  was  unopposed. 


Stew  art- Smithy  K.d  and  George  Lawrence  (W.  E.  Hollams 
with  them),  for  the  petitioners.  It  is  not  intended  to  infringe 
the  rule  laid  down  in  Trevor  v.  Whitworth  (1) ;  and  British  and 
American  Trustee  and  Finance  Corporation  v.  Couper  (2)  is 
an  authority  in  favour  of  the  applicants.  The  reduction  is 
authorized  by  ss.  9  and  11  of  the  Companies  Act,  1867,  as 
extended  to  paid-up  capital  by  s.  3  of  the  Companies  Act,  1877, 
which  is  general  in  its  application  and  not  confined  to  the 
instances  therein  enumerated.  Further  capital  being  required, 
it  became  apparent  that  there  would  be  difficulty  to  raise  it, 
having  regard  to  the  anomalous  privileges  of  the  holders  of 
the  founders'  shares,  and  the  agreement  of  February  17  was 
therefore  entered  into. 

[Buckley  J.  This  is  not  a  reduction  of  capital,  but  parting 
with  shares  on  the  terms  that  others  are  acquired.  He  referred 
to  Bellerby  v.  Bowland  and  Marwood's  Steamship  Co.  (3)  and 
Teasdale's  Case.  (4)] 

(1)  (1887)  12  App.  Cas.  409.  (3)  Ante,  p.  14. 

(2)  [1894]  A.  C.  399.  (4)  (1873)  L.  E.  9  Ch.  54. 
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The  observations  of  Cozens-Hardy  L.J.,  with  reference  to  Buckley 
surrenders  of  shares,  in  the  former  case  are  in  our  favour. 

[Buckley  J.  If  the  company  was  going  to  repay  money  to 
shareholders,  I  could  understand  that  the  case  came  within  the 

Act  of  1877.1  Exploration 

...  Company, 

A  reduction  by  extmguishment  of  shares  is  withm  that  Act  //*  re. 
although  nothing  is  repaid  to  the  holders  of  the  extinguished 
shares.  The  Court  is  in  this  case  only  asked  to  confirm  a 
reduction  effected  by  cancellation  of  shares  with  the  consent  of 
the  holders.  They  will  get  something  for  giving  that  consent, 
and  the  Court  must  be  told  what  it  is  in  order  that  it  may  be 
satisfied  that  the  consideration  is  not  illegal. 

[They  also  referred  to  the  unreported  decisions  of  Stirling  J., 
confirming  reductions  of  capital,  in  In  re  Westmmster  Electric 
Supply  Corporation  (1)  and  In  re  St.  James'  and  Fall  Mall 
Electric  Light  Co.  (2),  and  to  the  unreported  decision  of 
Eomer  J.  in  In  re  House  to  House  Electric  Supply  Co.  (3)] 

Cur.  adv.  vult. 

July  19.  Buckley  J.  The  question  to  be  determined  on 
this  petition  is  whether,  under  the  Companies  Acts,  1867  and 
1877,  a  company  limited  by  shares  can  reduce  its  nominal 
capital  and  its  paid-up  capital  by  cancelling  (with  the  consent 
of  their  holders)  paid-up  shares  to  a  certain  amount  where 
neither  has  that  amount  been  lost,  nor  is  it  unrepresented  by 
available  assets,  nor  is  it  to  be  paid  off  as  in  excess  of  the  wants 
of  the  company.  The  petitioners,  who  contend  for  the  affirma- 
tive of  this  proposition,  say  that,  inasmuch  as  such  a  reduction 
might  be  made  if  the  amount  paid  up  were  returned  to  the 
shareholders,  the  question  cannot  be  affected  by  the  fact  that 
they  are  content  to  surrender  the  shares  without  asking  pay- 
ment. The  reply  would  seem  to  be  that  if  the  proposition  be 
true  the  Court  has  for  the  last  quarter  of  a  century  or  more 
been  wasting  its  time  in  requiring  evidence  that  capital  has 
been  lost,  unless  it  can  be  maintained  (which  it  cannot)  that 
the  evidence  has  been  required,  not  for  the  protection  of 

(1)  (August,  1897).  (2)  (1899). 

(3)  (1898). 
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BUCKLEY  creditors,  but  to  enable  a  majority  of  the  corporators  to  bind 

a  minority.    For  if  the  proposition  be  true,  it  is  immaterial 

whether  the  capital  has  been  lost  or  not — it  is  sufficient  to 

French    shew  that  the  shareholder  is  content  to  release  all  right  in 

Exploration  respect  of  the  amount  paid. 
Company,  .  .  . 

In  re.         In  speakmg  of  reduction  of  capital  the  word  "  capital "  must 

be  understood  as  meaning  neither  nominal  capital  to  the 
exclusion  of  paid-up  capital  nor  the  latter  to  the  exclusion  of 
the  former.  The  nominal  capital  (A)  of  every  company  limited 
by  shares  (that  is  to  say,  the  amount  stated  in  the  memoran- 
dum of  association  or  as  modified  by  subsequent  increase)  must 
always  be  represented  by  (B)  capital  called  and  paid  upon 
shares  issued,  and  (C)  capital  uncalled  upon  shares  issued,  and 
(D)  the  amount  of  unissued  shares,  or  by  some  one  or  more  of » 
those.  Every  reduction  of  capital  must  reduce  (A) — that  is, 
the  nominal  capital — and  must  reduce  some  one  or  more  or  all 
of  (B),  (C),  and  (D). 

The  key  to  the  solution  of  all  questions  as  to  reduction  of 
capital  lies  in  remembering  that  the  corporation  owes  a  duty, 
not  to  its  shareholders  only,  but  to  its  creditors  also.  It  is 
unnecessary  to  attempt  to  express  accurately  and  exhaustively 
for  the  purposes  of  this  judgment  what  the  rights  of  the 
creditors  are.  I  shall  not  be  misunderstood  if  I  state  quite 
shortly  that  their  rights  are  to  insist  that  neither  paid-up 
capital  (B),  nor  uncalled  capital  (C),  shall  be  reduced  with- 
out provision  being  made  for  the  debts  due  to  them  or  the 
protection  which  the  Acts  provide  being  extended  to  them. 
Their  rights  are  founded  upon  the  fact  that  capital  paid  up  can, 
except  as  permitted  by  the  Acts,  be  applied  only  for  capital 
purposes,  and  that  uncalled  capital  can  only  be  reduced  by 
proceedings  under  the  Acts.  If  the  reduction  be  by  reducing 
(A)  and  (D),  or,  in  other  words,  by  the  cancellation  of  unissued 
shares,  this  may  be  effected  without  coming  to  the  Court  at  all : 
Companies  Act,  1877,  s.  5.  To  such  a  case  the  provisions  of 
the  Act  of  1867  do  not  apply.  The  statute  excludes  this  case, 
because  unissued  capital  is  a  thing  to  which  the  creditor  has  no 
right  to  look.  If  the  reduction  be  effected  by  reducing  (A)  and 
(C),  the  case  is  governed  by  the  Act  of  1867,  and  the  creditors 
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must  be  provided  for  or  their  consent  obtained.  The  question  Buckley 
is.  What  are  the  rights  in  the  remaining  case — namely,  where 

.  1902 

the  reduction  is  made  by  reducing  (A)  and  (B) — by  reducing, 
that  is,  nominal  capital  and  paid-up  capital  ?  Fre^^c^h 

The  answer,  in  my  judgment,  is  that  the  reduction  must  in  Exploration 

'  J  J     &  ...  Company, 

this  case  be  so  made  as  not  to  affect  the  equilibrium  of  the  in  re. 
balance-sheet  to  the  prejudice  of  the  creditor.  On  the  liability 
side  of  the  balance-sheet  will  be  found,  amongst  other  things, 
the  amount  of  capital  paid  up  by  shareholders  upon  their 
shares.  This  is  an  amount  in  respect  of  which  the  creditor 
has  certain  rights.  It  must  not  be  used  except  for  capital 
purposes.  On  the  other  side  will  be  found  the  assets  of  the. 
company.  Where  capital  is  written  off  as  lost  or  unrepresented 
by  available  assets,  the  equilibrium  of  the  balance-sheet  is 
maintained  by  striking  out  on  the  one  side  a  certain  amount 
from  the  paid-up  capital,  and  on  the  other  side  a  certain  amount 
from  the  value  of  the  assets.  Where  capital  is  returned  as  in 
excess  of  the  wants  of  the  company,  an  amount  is  in  the  same 
manner  taken  off  from  both  sides  of  the  balance-sheet.  The 
balance  item  on  the  debit  or  credit  side  of  the  balance-sheet,  as 
the  case  may  be,  is  in  either  case  unaffected.  But  if  the  pro- 
position for  which  the  petitioners  contend  were  true,  the  result 
would  be  to  strike  out  a  sum  on  the  liability  side  from  the 
amount  representing  paid-up  capital,  leaving  the  asset  side 
unaffected.  The  balance  item  in  the  balance-sheet  would  thus 
be  altered  by  a  further  credit  sum.  I  do  not  stay  to  analyze 
the  question  whether  this  additional  sum  would  then  become 
divisible  in  dividend.  In  some  instances  it  would  ;  in  others 
it  would  not.  A  principal  purpose  of  the  Act  in  allowing 
reduction  by  cancelling  lost  capital  is  to  enable  a  company  to 
resume  payment  of  dividend,  when  without  reduction  it  could 
not  legally  do  so  before  making  up  the  loss.  In  my  judgment 
the  Act  of  1877,  by  specifically  giving  power  to  cancel  lost 
capital  or  to  return  paid-up  capital,  impliedly  forbids  the 
writing  off  of  capital  which  is  neither  lost  nor  returned.  If 
this  is  not  its  effect,  then  I  fail  to  see  why  the  Court  should 
ever  require  evidence  of  loss,  for  by  the  hypothesis  the  consent 
of  the  shareholder  to  release  a  part  of  his  paid-up  capital  would 
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BUCKLEY  be  sufficient.    British  and  American  Trustee  and  Finance 
Corporation  v.  Couper  (1)  was  cited  by  the  petitioners  as  an 

1902  •      •  • 

authority  in  favour  of  their  contention.  It  does  not  help  them. 

French     That  case  decided,  not  that  every  reduction  is  valid  as  between 

Exploration  the  corporation  and  its  creditors,  but  that,  assuming  a  reduction 
Company,  .  .. 

In  re.      valid  as  between  the  corporation  and  its  creditors,  the  incidence 

of  the  reduction  may,  as  between  the  corporators,  be  thrown 

upon  them  in  any  manner  which,  having  regard  to  their 

contractual  relations  inter  se,  the  Court  finds  to  be  just. 

In  the  present  case  the  amount  proposed  to  be  written  off 
without  being  returned  is  in  the  circumstances  of  this  company 
.  a  quite  trivial  sum — namely,  300Z.  But  the  principle  is  the 
same  as  if  it  were  300,000/.  If  300,000/.  were  written  off  on 
the  liability  side,  the  result  would  be  that  the  obligation  of  the 
company  to  keep  capital  assets  to  an  amount  sufficient  to 
balance  the  capital  paid  up  would  be  diminished  by  300,000/., 
and  the  rights  of  creditors  would  be  affected. 

The  object  here  in  view  can  in  my  opinion  be  attained,  but 
not  in  the  way  that  has  been  adopted  in  this  case.  Suppose 
there  be  a  holder  of  a  5/.  founders'  share  with  some  extra- 
ordinary rights  of  dividend  which  it  is  desired  to  terminate. 
If  that  holder  is  minded  to  put  that  5/.  paid-up  share  at  the 
disposal  of  the  company  as  a  share,  all  rights  in  respect  of 
which  he  releases,  upon  the  terms  that  he  shall  simultaneously 
take  an  ordinary  share  and  pay  5/.  upon  it,  the  equilibrium  of 
the  balance-sheet  is  not  disturbed  in  such  a  manner  as  to 
reduce  the  figure  which  measures  the  right  of  the  creditor  to 
say  that  capital  assets  shall  be  applied  only  for  capital  purposes. 
In  such  case  the  amount  owing  in  respect  of  capital  remains 
the  same  as  before.  It  is  true  that  the  asset  side  is  increased 
by  the  new  5/.  which  the  man  pays,  and  that  when  the 
founders'  share  is  cancelled  the  balance  item  will  be  increased 
by  5/.  to  credit,  but  the  creditor  is  not  thereby  affected  to  his 
prejudice.  The  amount  of  the  debit  in  respect  of  paid-up 
capital  is  not  less  than  before,  and  the  obligation  of  the  com- 
pany not  to  part  with  capital  assets  so  as  to  have  less  than 
that  amount  is  not  reduced.  The  point  is  that  the  amount  of 
(1)  [1894]  A.  C.  399. 
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capital  assets  which  as  between  itself  and  its  creditors  the  buckley 

company  must  not,  except  by  loss — must  not  by  payment  to 

its  corporators — reduce  below  the  amount  of  its  paid-up  capital 

is  the  same  as  before,  and  the  rights  of  creditors  are  unaffected.  yrk^ch 

This  is  a  course  which  has  been  adopted  and  upon  which  orders  Exploration 

^  ^  ,  Company, 

of  the  Court  have  been  successfully  sought  and  obtained.  I  in  re. 
have  been  referred  to  two  cases  (both  unreported)  in  which  this 
was  done — namely,  Westminster  Electric  Supply  Corporation, 
in  August,  1897,  and  St.  James'  and  Pall  Mall  Electric  Light 
Co.,  in  1899,  both  before  Stirling  J.  The  course  there  taken 
was,  shortly,  that  the  holders  of  the  founders'  shares  took  up 
further  capital  to  an  amount  in  excess  of  the  amount  of  the 
founders'  shares,  and  transferred  their  fully  paid  founders' 
shares  to  trustees  for  the  company.  The  effect  of  this  in  sub- 
stance was  that  the  item  in  the  balance-sheet  of  paid-up  capital 
was  not  reduced,  but  the  founders'  shares  became  again  shares 
in  the  dominion  of  the  company,  and  in  respect  of  which  no 
corporator  had  any  rights.  For  the  present  purpose  those 
shares  stood  in  a  like  position  to  shares  which  had  not  been 
taken  or  agreed  to  be  taken  by  any  person  :  see  s.  5  of  the 
Companies  Act,  1877.  They  were  not  in  fact  shares  within 
that  section,  but  they  were  shares  upon  which  no  corporator 
had  any  rights.  Their  cancellation  was  made  with  the  consent 
of  the  shareholders  who  formerly  held  but  had  voluntarily 
released  them,  and  did  not  diminish  the  amount  of  the  capital 
assets  to  which  the  creditor  had  a  right  to  look  for  payment  of 
his  debt,  because  other  shares  to  a  like  (or  greater)  amount  had 
been  taken  in  their  stead. 

The  scheme  in  the  present  case  does  not  take  that  form. 
The  agreement  to  take  the  new  shares  is  conditional  upon  and 
does  not  take  effect  until  after  the  reduction  has  been  made : 
see  arts.  3  and  1  of  the  agreement  of  February  17,  1902.  The 
resolution  is  to  reduce,  not  after  the  new  shares  have  been 
taken,  but  on  the  footing  of  an  agreement  which  is,  and  in  the 
resolution  is  described  as,  conditional.  The  minute  to  be 
approved  is  one  in  which  the  shares  issued  and  paid  up  are  less 
by  300Z.  than  they  were  before.  If  I  were  to  make  the  order 
asked,  the  debit  in  the  balance-sheet  in  respect  of  paid-up 
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BUCKLEY  capital  would  be  reduced  by  300Z.,  and  the  amount  is  only  to 
be  brought  up  to,  or  rather  to  an  amount  in  excess  of,  the 

1902 

previously  existing  debit  by  something  which  is  to  be  done 

French     thereafter.    In  my  judgment  this  is  not  within  the  Act,  and, 

Exploration  although  the  amount  is  here  very  small,  still,  if  the  parties  are 
Company  .  . 

In  re.  '  not  willing  to  carry  through  the  matter  at  their  own  risk,  but 
come  for  an  order  of  the  Court,  they  must,  I  think,  put  their 
proceedings  in  such  form  as  that  the  Court  can  make  the  order. 

I  may  add  that  I  think  they  are  amply  justified  in  not 
carrying  through  the  matter  at  their  own  risk,  though  the 
amount  is  small.  I  say  so,  not  because  I  intend  to  express  an 
opinion  that,  if  the  founders'  shares  were  so  transferred  to 
trustees  for  the  company  and  replaced  by  new  shares  taken, 
the  company  could  not  legally  accept  a  surrender  of  them,  but 
because,  the  principal  purpose  of  the  whole  matter  being,  no 
doubt,  to  get  rid  finally  and  for  ever  of  the  founders'  shares 
with  their  inconvenient  rights,  it  is  best  to  do  so  under  an 
order  of  the  Court. 

As  the  matter  stands,  therefore,  I  think  the  petitioners  have 
not  brought  themselves  within  the  Act,  and  that  under  existing 
circumstances  I  should  have  to  dismiss  the  petition.  But  I 
think  the  parties  can  so  vary  the  circumstances  as  to  put  the 
Court  in  a  position  to  make  an  order.  If  the  78,000  shares 
were  applied  for,  allotted,  and  paid  for,  and  the  holders  of  the 
founders'  shares  transferred  the  latter  to  trustees  for  the  com- 
pany, or  declared  themselves  trustees  for  the  company  of  those 
shares,  the  petition  could  be  so  amended  as  to  lead  to  a  minute 
by  which  the  paid-up  capital  would  be  shewn  to  be  not  less  but 
greater  than  before.  I  should  not,  I  think,  be  doing  violence 
to  the  special  resolution  for  reduction  if  in  that  state  of  facts 
I  were  to  make  an  order.  As  regards  the  declaration  by  the 
founders  that  they  claim  no  rights  in  respect  of  the  founders' 
shares,  but  hold  them  at  the  disposal  of  the  company,  I  think  I 
could  act  upon  a  consent  given  by  counsel  appearing  for  all  the 
founders  upon  the  further  hearing  of  the  petition,  and  the 
order  could  be  so  worded  as  to  give  effect  to  that.  Under  these 
circumstances  I  will,  if  the  petitioners  so  desire,  allow  the 
petition  to  stand  over  for  a  fortnight,  with  liberty  to  amend. 


2  Ch. 


CHANCEEY  DIVISION. 


857 


On  the  petitioners'  application  the  petition  stood  over.  buckley 

J- 

The  petition  was  amended  by  adding  all  the  holders  of  i902 
founders'   shares  as  co-petitioners  with  the  company;  by  Anglo- 
stating  the  amount  and  mode  of  division  of  the  nominal  exploration 
capital  of  the  company  prior  to  the  date  of  the  conditional 

agreement,  namely,  700,300Z.  divided  into  350,000  preference   

shares  of  11.  each,  350,000  ordinary  shares  of  1^.  each,  and 
300  founders'  shares  of  11.  each ;  and  by  stating  that  all  the 
above-issued  shares  had  been  fully  paid  up,  and  that  the  paid-up 
capital  was  700,300/. ;  and  by  stating  that  the  petitioners 
other  than  the  company  were  the  registered  holders  of  all  the 
founders'  shares.  The  following  new  clause  was  also  inserted 
in  the  petition :  "  The  78,000  new  ordinary  shares  referred  to 
in  the  said  agreement  have  already  been  allotted  and  issued 
to  your  petitioners  (other  than  the  company)  or  their  nominees 
in  accordance  with  the  said  agreement,  and  the  sum  of  77,220/. 
has  been  paid  up  thereon  in  cash.  The  balance  of  the  sum  of 
78,000/.  payable  on  the  said  last-mentioned  shares  is  by  the 
terms  and  conditions  of  the  allotment  and  issue  thereof  pre- 
sently due  and  payable  to  the  company.  By  reason  of  the 
issue  of  such  shares  [and  the  payments  thereon  as  aforesaid] 
the  issued  capital  of  the  company  (which  was  prior  to  the 
reduction  effected  by  the  said  special  resolution  700,300/.)  will 
on  such  reduction  being  sanctioned  by  this  Honourable  Court 
be  778,000/.,  and  [statement  as  to  the  amount  of  paid-up  and 
previously  paid-up  capital].  Your  petitioners  other  than  the 
company  now  claim  to  have  no  beneficial  right  or  interest 
whatsoever  in  the  said  founders'  shares  (as  they  do  hereby 
declare),  and  admit  that  they  hold  the  same  upon  trust  for  the 
company  absolutely,  and  your  petitioners  desire  that  the  same 
may  be  cancelled  by  this  Honourable  Court."  The  statements 
in  or  referred  to  in  square  brackets  were  inserted  by  direction 
of  the  Court  when  the  petition  again  came  on  for  hearing  on 
August  2,  1902. 

Aug.  2.    Stewart-Smithy  K.C.     The  petition  has  been 
amended,  and  the  holders  of  the  founders'  shares  have  been 
Vol.  II.  1902.  3  ^  1 
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to  the  holders  of  founders'  shares,  and  all  of  them  have  been 


1902 

^-v-'      fully  paid  except  780,  for  which  the  holder  of  three  founders' 
Fkench    shares,  who  is  abroad,  is  liable  in  the  sum  of  780Z.    That  sum 
^CoMPA^Y^^  is  on  the  way  to  the  company.    I  ask  that  the  reduction  may 
In  re.      be  Confirmed,  and  that,  inasmuch  as  the  petition  was  filed  on 
May  8,  1902,  the  Court  will  not  require  the  words  "  and 
reduced  "  to  be  further  used  as  part  of  the  company's  name. 

Buckley  J.  Subject  to  the  amendments  in  the  petition 
being  made,  I  confirm  the  reduction ;  and  as  the  reduction 
of  capital  is  a  small  one  and  leads  in  fact  to  a  large  increase 
of  capital,  the  use  of  the  words  "  and  reduced "  may  be 
discontinued. 


The  following  minute  was  approved  by  the  Court : — 

"The  capital  of  the  Anglo-French  Exploration  Company,  Limited,  is 

I,  000,000L,  divided  into  500,000  preference  shares  of  11.  each,  Nos.  1  to 
500,000,  both  inclusive,  and  500,000  ordinary  shares  of  11.  each,  Nos.  1 
to  500,000,  both  inclusive,  instead  of  the  former  capital  of  1,000,300?.,  divided 
into  the  said  preference  and  ordinary  shares,  and  also  300  founders'  shares  of 

II.  each,  which  have  been  cancelled.  At  the  time  of  the  registration  of  this 
minute  350,000  only  of  the  said  preference  shares,  Nos.  1  to  350,000,  both 
inclusive,  and  428,000  only  of  the  said  ordinary  shares,  namely,  Nos.  1  to 
428,000,  both  inclusive,  have  been  issued  and  are  outstanding.  All  the  said 
350,000  preference  shares  have  been  and  are  to  be  deemed  to  be  fully  paid  up. 
Of  the  said  428,000  ordinary  shares  427,220  shares,  Nos.  1  to  359,360,  both 
inclusive,  and  Nos.  360,141  to  428,000,  both  inclusive,  have  been  and  are  to  be 
deemed  to  be  fully  paid  up,  and  on  the  remaining  780  thereof,  Nos.  359,361  to 
360,140,  both  inclusive,  no  amount  has  been  or  is  to  be  deemed  to  be  paid." 


Solicitors  :  HoUams,  Sons,  Coward  dt  Hawhsley. 

F.  E. 
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In  re  LOVEKIDGE.  buckley 
DKAYTON  V,  LOVEKIDGE.  ^' 

1902 

[1900    L.    664.]  J^a7^^,^,; 

Aug.  2. 

Mortgage — Freeholds — Mortgagee  in  Possession — Equity  of  Redemption  tarred   

ly  Lapse  of  Time — Intestacy  of  Mortgagee — Devolution  of  Mortgaged  Land 
— Realty  or  Personalty. 

Where  a  mortgagee  of  freeholds  enters  into  possession  of  the  mortgaged 
land,  and  dies,  leaving  all  his  property  to  his  widow  for  life  but  otherwise 
intestate,  and  the  possession  is  continued  by  the  widow,  who  is  not  solely 
entitled  to  the  mortgage  debt,  until  the  equity  of  redemption  is  barred  by 
the  Real  Property  Limitation  Act,  1874,  the  mortgaged  land  passes  as 
personalty  to  his  next  of  kin. 

James  Loveridge,  the  testator  in  this  cause,  died  on 
December  28,  1864,  having  by  his  will  dated  February  7,  1863, 
devised  and  bequeathed  his  residuary  real  and  personal  estate 
to  his  v^ife  during  widowhood  subject  to  certain  annuities. 
Subject  to  those  gifts  he  died  intestate.  He  appointed  his 
wife  executrix,  and  she  proved  the  will  in  1865.  The  testator 
was  entitled  to  a  mortgage  debt  of  1075Z.  secured  upon  certain 
freehold  messuages  and  lands  by  a  mortgage  in  the  form  of  a 
trust  for  sale  dated  May  26,  1831.  In  1861  he  went  into 
possession  of  the  mortgaged  premises,  and  remained  in  posses- 
sion till  his  death  in  December,  1864.  After  his  death  his 
widow,  who  did  not  marry  again,  went  into  possession,  and  so 
remained  until  her  death  on  February  15,  1900.  She  was 
therefore  tenant  for  life  from  1864  to  1900.  The  testator  had 
no  children,  and  the  persons  entitled  under  the  Statutes  of 
Distribution  to  his  personal  estate  at  the  time  of  his  death  were 
his  widow  and  his  brother  Isaac  Loveridge,  who  was  also  his 
heir-at-law.  Isaac  Loveridge  died  intestate  in  1880,  leaving 
as  his  legal  personal  representative  Mrs.  Pearce,  and  as  his 
co-heiresses  Mrs.  Arnopp  and  Mrs.  Ames.  The  plaintiff  Mrs. 
Drayton  was  executrix  of  the  testator's  widow,  and  was  now 
his  legal  personal  representative.  An  order  for  the  administra- 
tion of  the  testator's  estate  was  made  on  May  7,  1900,  and  a 
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BUCKLEY  certificate  was  filed  on  April  22, 1902.    The  certificate  reserved 
the  question  whether  the  mortgage  debt  and  the  land  com- 
'^y-'      prised  in  the  mortgage  remained  of  the  nature  of  personalty,  or 
^^^Tre.^^'  whether  the  possession  of  the  mortgaged  property  was  to  be 
Deaiton    treated  as  making  it  realty ;  and  this  question  now  came  on  for 
LovERiDGE.  determination  on  further  consideration. 

H.  Charlton  Hawkins,  for  Mrs.  Drayton.  Subject  to  her 
own  life  interest,  the  testator's  widow  was  entitled  to  half 
the  testator's  personal  estate  as  to  which  he  died  intestate. 
The  land  on  which  the  mortgage  debt  was  secured  did  not 
pass  to  the  testator's  heir-at-law  as  realty,  but  was  included 
in  that  personal  estate,  and  she  was  entitled  to  half  of  it.  It 
is  not  contended  that  the  fact  that  the  mortgage  was  in  the 
form  of  a  trust  for  sale  effected  an  absolute  conversion  of  the 
land  into  personalty,  but  that  the  title  of  the  mortgagor  had 
come  to  an  end,  and  that  the  land  must  be  treated  as  per- 
sonalty of  the  testator.  It  is  necessary  to  consider  what  was 
the  nature  of  the  property  at  the  date  of  the  testator's  death : 
Williams  on  Executors,  9th  ed.  vol.  i.  p.  602.  At  that  time 
he  had  only  a  mortgage  on  the  property,  and  his  interest  in 
the  land  was  personalty.  If  a  mortgagee  dies  and  his  legal 
personal  representative  subsequently  forecloses,  the  security 
devolves  as  personalty :  Bobbins  on  Mortgages,  vol.  ii.  p.  852  ; 
Canning  v.  Hicks  (1) ;  Tahor  v.  Grover.  (2)  At  all  events  we 
are  entitled  to  a  charge  on  the  land  for  the  amount  of  the 
mortgage  debt  and  interest :  Awdley  v.  Awdley.  (3) 

H.  F,  F.  Greenland,  for  the  next  of  kin  of  Isaac  Loveridge. 
The  mortgaged  land  must  be  treated  as  personalty,  and  the 
other  half  of  it  belongs  to  us.  The  estate  of  the  mortgagee 
is  personal  estate  until  the  equity  of  redemption  has  come  to 
an  end ;  and  the  heir-at-law  takes  the  mortgaged  land  only  as 
trustee  for  the  legal  personal  representatives  :  Earl  of  Carlisle 
V.  Goher  (4) ;  Ellis  v.  Guavas.  (5)  There  is  no  authority  precisely 
on  the  point,  but  there  is  a  dictum  by  Lord  Eldon  in  Attorney- 

(1)  (1686)  1  Vern.  412.  (3)  (1690)  2  Vera.  192. 

(2)  (1699)  2  Vern.  367.  (4)  (1659)  Nels.  52. 

(5)  (1680)  2  Ch.  Cas.  50. 
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General  v.  Vigor.  (1)  He  says  :  "  where  a  person  dies  entitled  Buckley 
to  a  mortgage  interest,  that  is  personal  estate  at  that  time ;  and 
though  afterwards  the  mortgagor  may  be  barred,  that  would 
not  convert  the  property  as  between  the  representatives  at  the 
time  of  his  death  from  personal  to  real."  The  facts  in  that 
case  are  stated  in  Attorney-General  v.  Bowyer  (2) ;  Attorney- 
General  V.  Bowyer.  (3)  The  same  view  was  taken  in  Flack  v. 
Longmate  (4)  y  which  was  a  question  of  dower.  We  adopt  the 
argument  which  has  been  advanced  on  behalf  of  the  widow's 
estate. 

Fossett  Lock,  for  the  co-heiresses.  We  are  entitled  to  the 
mortgaged  land  as  realty.  When  a  mortgagee  enters  into 
possession,  he  declares  as  against  the  mortgagor  his  intention 
to  take  the  land  as  land,  subject  to  its  being  reconverted  into 
personalty  by  redemption.  If  being  a  mortgagee  he  devises 
the  security  as  realty,  it  will  pass  as  realty.  It  is  a  question  of 
intention  on  the  part  of  the  person  who  takes  possession : 
Noys  V.  Mordaunt.  (5)  If  a  mortgagee  devises  a  mortgage,  of 
which*  he  has  obtained  foreclosure  nisi,  by  the  name  of  real 
estate,  the  land  is  real  estate  as  between  devisor  and  devisee : 
Garret  v.  Evers.  (6)  Lands  originally  held  by  old  mortgages 
pass  by  a  general  devise,  although  no  release  of  the  equity  of 
redemption  appears  :  Attorney-General  v.  Bowyer.  (2)  There 
is  no  equity  between  the  heir  or  the  devisee  and  the  legal 
personal  representative  to  convert  property  from  the  state  in 
which  it  is  found  at  the  death  of  the  mortgagee :  A  ttorney- 
General  v.  Bowyer.  (3) 

In  this  case  the  conversion  into  realty  by  the  operation  of 
the  Eeal  Property  Limitation  Act,  1874,  related  back  to  the 
date  when  possession  was  taken.  A  sale  under  the  trust  for 
sale  contained  in  the  mortgage  would  not  alter  the  nature  of 
the  property  :  In  re  Alison.  (7)  The  only  decision  on  this 
point  is  In  re  Woodhead  (8),  in  which  Bacon  V.-C.  held  in 


(1)  (1803)  8  Ves.  256,  277.  (4)  (1845)  8  Beav.  420. 

(2)  (1798)  3  Yes.  714;  4  R.  E.  (5)  (1706)  2  Yern.  581,  582. 
132.  (6)  (1730)  Mos.  364. 

(3)  (1800)  5  Yes.  303.  (7)  (1879)  11  Ch.  D.  284. 

(8)  W.  N.  (1884)  174. 
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BUCKLEY  circumstances  similar  to  these  that  the  balance  of  the  proceeds 
of  sale  of  mortgaged  property,  after  payment  of  the  mortgage 
debt  and  interest  to  the  personal  representative,  belonged  to 
^^™?^^'  Flack  V.  Longmate  (1)  it  was  not  shewn  that  the 

Dratton    land  belonged  to  the  mortgagee  for  an  estate  of  inheritance  at 
the  time  of  his  death. 

No  doubt  the  money  secured  belonged  to  the  personal  repre- 
sentatives :  Thornbrough  v.  Baker  (2) ;  Winne  v.  Littleton.  (3) 
But  in  this  case  the  co-heiresses  are  entitled  to  the  land  because 
of  the  events  which  happened  after  the  testator's  death.  The 
widow  was  the  only  person  interested  in  shewing  that  the 
land  was  personalty,  and  yet  she  treated  it  as  realty,  and 
never  suggested  that  after  her  death  her  estate  would  be 
entitled  to  half  of  it.  At  least  the  co-heiresses  are  entitled  to 
the  land  subject  to  the  mortgage  :  Glerkson  v.  Bowyer.  (4) 

H.  F.  F.  Greenland,  in  reply.  Glerkson  v.  Bowyer  (4)  does 
not  decide  that  the  personal  representatives  cannot  take  the 
land.  The  heir  foreclosed  and  was  declared  to  be  a  trustee 
for  the  executor,  but  that  he  was  entitled  to  pay  off  the  debt 
and  keep  the  land  if  he  liked.  In  the  present  case  the  heir 
could  not  have  foreclosed,  inasmuch  as  the  mortgage  was  by 
trust  for  sale.  In  re  Woodhead  (5)  must  have  been  decided 
on  the  construction  of  the  will.  Ellis  v.  Guavas  (6)  has 
always  been  treated  as  a  decision  that  the  personal  representa- 
tive takes  the  whole  land,  not  a  charge  merely :  Powell  on 
Mortgages,  6th  ed.  665  a ;  Bacon's  Abridgment,  7th  ed.  vol.  v. 
p.  660. 

Gur,  adv.  vult. 


Aug.  2.  Buckley  J.  read  a  judgment,  in  which,  after  stating 
the  facts,  he  continued  : — The  plaintiff  does  not  argue  that  the 
possession  of  the  widow  was  on  her  own  behalf.  The  mortgage 
was  by  way  of  trust  for  sale,  but  no  contention  is  raised  by 
the  plaintiff  on  that  ground  :  see  In  re  Alison,  (7)    The  whole 

(1)  8  Beav.  420.  (4)  (1688)  2  Yern.  66. 

(2)  (1676)  1  Ch.  Cas.  283.  (5)  W.  N.  (1884)  174. 

(3)  (1681)  2  Ch.  Cas.  51.  (6)  2  Ch.  Cas.  50. 

(7)  11  Ch.  D.  284. 
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question  to  be  determined  is  whether,  after  possession  for  three  buckley 
years  by  the  testator  followed  by  possession  by  the  widow,  the 
property  is,  for  purposes  of  devolution  from  the  testator,  to  be 
treated  as  realty  or  personalty. 

Kegarding  this  matter  upon  principle,  it  seems  to  me  that  Drayton 
the  property  is  for  purposes  of  devolution  to  be  treated  as  per- 
sonalty. The  testator  at  the  time  of  his  death  was  entitled  to 
the  mortgage  debt,  which  was  personalty,  and  as  security  for 
that  the  land  was  vested  in  him  subject  to  redemption.  The 
estate  in  the  land  descended  to  the  heir ;  but  at  the  moment  of 
the  testator's  death  the  heir  was,  as  it  appears  to  me,  only  a 
trustee  for  the  legal  personal  representative,  who  was  entitled 
to  the  debt  and  to  the  beneficial  interest  in  the  land  in  respect 
of  the  debt.  After  the  lapse  of  many  years  the  equity  of 
redemption  became  barred,  and  the  estate  of  the  heir  was  no 
longer  subject  to  redemption.  But  I  see  no  reason  why  the 
estate  of  the  heir,  of  which  he  was  up  to  that  time  trustee  for 
the  legal  personal  representative,  became  at  that  date  or  at  any 
time  his  property.  Some  one  at  the  testator's  death  became 
entitled  to  this  property.  Unquestionably  as  regards  the  mort- 
gage debt  that  person  was  the  legal  personal  representative. 
The  right  against  the  land  by  way  of  security  was  the  property 
of  that  same  person,  and,  although  at  a  later  date  the  rights  in 
respect  of  the  land  became  enlarged  from  rights  subject  to 
redemption  to  rights  freed  from  redemption,  that  can  have  no 
effect  in  discharging  the  legal  owner  of  the  land  from  his 
trusteeship  for  the  owner  of  the  debt. 

Passing  to  authority,  I  find  that  in  Attorney -Ge^ieral  v. 
Vigor  (1)  Lord  Eldon  says  this  :  "  Where  a  person  dies  entitled 
to  a  mortgage  interest,  that  is  personal  estate  at  that  time ;  and 
though  afterwards  the  mortgagor  may  be  barred,  that  would 
not  convert  the  property  as  between  the  representatives  at  the 
time  of  his  death  from  personal  to  real :  but  the  person  taking 
it  as  real  would  be  a  trustee  for  the  persons  entitled  to  it  at  the 
death  of  the  testator,  such  as  it  was.  But  if  that  person,  alone 
entitled  at  the  death  of  the  testator,  remains  in  possession  in 
the  same  manner  as  his  ancestor  was,  without  any  act  as 

(1)  8  Ves.  256,  277. 
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BUCKLEY  between  him  and  the  mortgagor,  there  being  a  clear  option  in 
a  question  with  himself  to  determine,  whether  it  shall  be  real 
,^vw      or  personal  estate,  if  he  lets  it  become  real,  no  one  has  a  right 

^^Iw^r^^^'  to  say,  it  shall  be  personal."  The  former  sentence  of  the  above 
Drattov    exactly  fits,  as  it  seems  to  me,  the  present  case.    The  latter 

LovEKiDGE  iiieans,  I  think  (applying  it  to  the  facts  of  the  case  before  me), 

  that  if  the  widow  had  alone  been  entitled  at  the  testator's  death 

to  the  mortgage  debt  (which  she  was  not,  for  the  brother  Isaac 
was  entitled  to  a  moiety),  then  for  purposes  of  devolution  from 
her  the  property  would  have  been  realty.  Again,  Flack  v. 
Longmate  (1)  seems  to  me  to  be  a  clear  decision  in  favour  of 
my  view.  In  that  case  interest  upon  the  mortgage  had  been 
paid  down  to  1816.  Flack  died  in  1830,  so  that  the  mortgagor's 
claim  was  not  barred  at  his  death.  His  widow  claimed  dower 
out  of  the  estate.  It  was  held  that  she  was  not  entitled  to 
dower.  Lord  Langdale  said  that  it  was  necessary  to  consider 
what  estate  the  husband  had  at  the  time  of  his  death,  that  in 
order  to  consider  whether  the  widow  was  dowable  it  was  neces- 
sary to  look  at  the  matter  as  it  stood  at  the  husband's  death 
and  not  at  subsequent  events.  He  concludes  his  judgment  by 
saying  :  It  may  appear  that  nobody  is  entitled  to  redeem ;  but 
did  this  state  of  things  exist  at  the  death  of  the  husband  ? 
Though  the  husband  might  have  considered  it  as  his  own  at 
his  death,  and  though  I  may  not  now  consider  it  subject  to  any 
claim  to  redemption,  yet  the  quality  of  the  estate,  in  the  con- 
sideration of  this  Court,  at  the  decease  of  the  husband,  was  not 
such  as  to  give  a  right  to  dower."  I  can  see  no  distinction  for 
the  present  purpose  between  a  case  in  which  the  question  is 
whether  the  beneficial  interest  in  the  property  descends  upon 
the  heir  and  a  case  where  the  question  is  whether  the  widow  is 
entitled  to  dower.  For  the  proposition  that  the  heir  is  trustee 
for  the  legal  personal  representatives,  the  cases  of  Ellis  v. 
Guavas  (2),  ClerJcson  v.  Bowyer  (3),  and  Awdley  v.  Awdley  (4) 
are  authorities.  In  Ellis  v.  Guavas  (2)  "  administrator  of  a 
mortgagor "  is,  I  think,  in  the  second  line  a  misprint  for 
"  administrator  of  a  mortgagee."    The  case  is  not  intelligible 

(1)  8  Beav.  420,  424.  (3)  2  Vera.  66. 

(2)  2  Ch.  Gas.  50.  (4)  2  Vera.  192. 
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without  that  alteration.  And  the  matter  is  made  plain,  I  think,  Buckley 
seven  lines  down  by  the  passage,  "  the  land  shall  go  to  the 
administrator  because  the  money  would  have  gone  to  her."  The  v^v^ 
administrator  in  that  connection  can  only  be  the  administrator 
of  the  mortgagee  to  whom  the  money  would  be  payable.  Drayton 

But  then  it  is  said  that  where  the  equity  of  redemption  is  loveridge. 

released  or  foreclosed,  or  the  estate  becomes  irredeemable  after   

the  testator's  death,  the  heir  may  be  entitled  to  pay  off  the 
mortgage  debt  to  the  personal  estate  and  retain  the  land.  For 
this  there  was  cited  a  case  before  Bacon  V.-C.  of  Li  re  Wood- 
head.  (1)  The  rule  used  to  be  that  cases  ought  not  to  be  cited 
from  the  Weekly  Notes,  and  I  think  in  this  instance  at  least  the 
rule  is  deserving  oi  observance.  The  reasoning  of  the  Vice- 
Chancellor  is  not  given,  and  the  note  is  not  easy  to  follow. 
The  one  thing  which  does  appear  is  that  no  authorities  were 
cited.  It  may  be  that  the  decision  rested  upon  the  fact  that 
there  was  a  devise  of  mortgage  estates,  and  that  it  was  to 
persons  other  than  those  to  whom  the  residuary  real  and  per- 
sonal estate  were  given.  However  this  may  be,  I  do  not  think 
that  the  note  of  that  case  can  prevail  as  against  the  authorities 
to  which  I  have  referred. 

I  hold,  therefore,  that  this  property  devolved  upon  the  legal 
personal  representative  as  personalty. 

Solicitors  :  Bridgman  d  Willcoclcs,  for  Hilhnan  d  Bond, 
Lyrrve  Begis, 

(1)  W.  N.  (1884)  174. 

H.  C.  R. 
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July  9,  10,  15. 


[1902    H.  1468.] 


Will — Construction— Gift  for  Life  with  Direction  to  dispose  of  Estate  according 
to  verhally  expressed  Wishes — Parol  Evidence — Admissilility — Avoidance 
of  Gift  for  Uncertainty. 

Testator  by  his  will  appointed  his  wife  sole  executrix,  and  gave  her  his 
property  for  life.  He  then  desired  and  empowered  her  by  her  will  or  in 
her  lifetime  to  dispose  of  his  estate  "in  accordance  with  my  wishes 
verbally  expressed  by  me  to  her  "  : — 

Held,  that  parol  evidence  could  not  be  admitted  to  shew  what  the 
testator's  verbally  expressed  wishes  were,  and  that  the  power  of  disposition 
given  to  the  widow  was  void  for  uncertainty. 

In  re  Fleetwood,  (1880)  15  Ch.  D.  594,  distinguished. 

Adjouened  Summons. 

The  testator  by  his  will  dated  December  3,  1897,  appointed 
his  wife  to  be  his  sole  executrix,  and  then  declared  as  follows  : 
"  I  give,  devise,  and  bequeath  to  her  all  my  real  and  personal 
estate  whatsoever  and  wheresoever  for  her  use,  enjoyment,  and 
benefit  during  her  life.  And  I  desire  and  empower  her  by  her 
will  or  in  her  lifetime  to  dispose  of  my  estate  in  accordance 
with  my  wishes  verbally  expressed  by  me  to  her." 

The  testator  died  on  March  13,  1902. 

This  was  an  originating  summons  taken  out  by  the  widow 
for  the  determination  of  the  question  whether  she  was  entitled 
absolutely  or  only  for  life,  and  whether,  in  the  event  of  her 
being  only  entitled  to  a  life  interest,  the  property  was,  subject 
to  her  interest,  undisposed  of. 

Evidence  was  filed  by  the  widow  to  the  effect  that  on  many 
occasions  prior  to  February,  1897,  the  testator  conversed 
with  her  as  to  the  disposal  of  his  property,  and  told  her  what 
were  his  wishes  with  regard  to  it.  He  did  not,  however, 
mention  the  subject  to  her  after  February,  1897,  when  he 
finally  and  definitely  expressed  his  wishes,  and  she  made  a 
memorandum  of  them  and  promised  to  carry  them  out. 
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H,  Greenwood,  for  the  widow.  Parol  evidence  is  admissible 
to  shew  what  the  testator's  wishes  were :  Moss  v.  Cooper  (1)  ; 
In  re  Huxtable  (2) ;  In  re  Fleetwood  (3) ;  Biordan  v.  Banon  (4) ; 
In  the  Goods  of  Marchant.  (5) 

[Joyce  J.  referred  to  Scott  v.  Brownrigg.  (6)] 

There  is  a  difference  between  an  attempt  to  make  an  un- 
attested codicil  and  a  case  of  this  sort :  In  re  Boyes.  (7) 

The  Court  will  carry  out  the  testator's  wishes  in  such  a 
case  as  this,  and  construe  the  gift  as  absolute :  Lamhe  v. 
Eames  (8) ;  In  re  Hutcliinson  and  Tenant  (9)  ;  Miissoorie  Bank 
V.  Baynor  (10) ;  In  re  Adams  and  Keiisington  Vestry  (11) ;  In 
re  Williams.  (12) 

Hughes f  K.G.,  and  G.  Henderson,  for  persons  taking  under 
the  power  of  disposition.  There  is  a  binding  trust  on  the 
widow  to  carry  out  the  testator's  wishes.  Where  a  testator's 
wishes  are  communicated  to  a  legatee  before  the  date  of  the 
will  and  the  legatee  has  promised  to  carry  them  out,  a  trust  is 
created  binding  upon  the  legatee  :  In  re  Stead.  (13)  In  re  Fleet- 
ivood  (3)  is  an  authority  that  parol  evidence  is  admissible  to 
shew  what  the  trust  is.  Farwell  J.  in  In  re  Huxtable  (2) 
recognised  the  authority  of  that  case. 

This  case  is  covered  by  the  principles  laid  down  in  In  re 
Boyes  (7)  :  see  also  McCormick  v.  Grogan.  (14) 

B.  J.  Barker,  for  the  heir-at-law  and  next  of  kin.  There  is 
here  a  gift  of  the  beneficial  interest  to  the  widow  for  life,  with 
a  superadded  power  of  disposing  of  the  beneficial  interest  after 
her  death.  If  there  is  a  trust  at  all,  it  arises  by  implication  in 
default  of  exercise  of  the  power.  But  it  is  submitted  that  there 
is  here  no  trust  by  implication ;  it  is  a  bare  power :  In  re  Weekes' 
Settlemejit.  (15)  There  is  no  trust,  but  a  gift  of  a  beneficial 
interest  with  power  to  appoint  to  an  undefined  class,  and  to 


JOYCE  J. 
1902 

Hetley, 
In  re. 

Hetley 

V. 

Hetley, 


(1)  (1861)  IJ.  &  H.  352. 

(2)  [1902]  1  Ch.  214;  since  re- 
versed, ante,  p.  793. 

(3)  15  Ch.  D.  594. 

(4)  (1876)  I.  E.  10  Eq.  469. 

(5)  [1893]  P.  254. 

(6)  (1881)  9  L.  K.  Ir.  246. 

(7)  (1884)  26  Ch.  D.  531. 


(8)  (1871)  L.  R.  6  Ch.  597. 

(9)  (1878)  8  Ch.  D.  540. 

(10)  (1882)  7  App.  Cas.  321. 

(11)  (1884)  27  Ch.  D.  394. 

(12)  [1897]  2  Ch.  12. 

(13)  [1900]  1  Ch.  237. 

(14)  (1869)  L.  R.  4  H.  L.  82. 
aS)  [1897]  1  Ch.  289. 
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ascertain  the  class  evidence  is  not  admissible.  If  there  is  no 
trust  or  power  in  the  nature  of  a  trust,  evidence  is  not  admis- 
sible, and  there  is  a  resulting  trust  for  the  heir-at-law  and  next 
of  kin  :  Lewin  on  Trusts,  10th  ed.  p.  65. 

It  is  a  strong  thing  to  admit  parol  evidence  where  there  is  a 
gift  for  life,  leaving  the  rest  to  go  to  the  heir-at-law  and  next  of 
kin,  and  there  is  a  mere  reference  on  the  face  of  the  will  to  a 
power  which  is  not  a  general  power. 

If  there  were  here  such  a  power  as  that  you  could  infer  a 
trust  by  implication  in  default  of  appointment,  then  In  re 
Fleetwood  (1)  would  apply.  Bat  where  the  power  is  such  that 
there  is  no  indication  of  the  persons  to  take  in  default  of 
appointment.  In  re  Fleetwood  (1)  does  not  apply.  That  case 
should  not  be  extended. 

Hughes y  K.C.,  in  reply.  There  is  here  a  clear  trust.  It  is 
much  more  than  a  power.  This  is  not  like  Li  re  Weehes' 
Settlement.  (2)  The  testator  desires  and  empowers  his  widow 
to  carry  out  his  wishes.  That  is  a  trust  and  not  a  power.  The 
widow  has  no  power  either  to  select  the  objects  or  to  apportion 
the  interests. 

Cur.  adv.  vult. 


July  15.  Joyce  J.  In  this  case  the  testator,  a  gentleman  of 
great  wealth,  having  perfect  confidence  in  his  wife,  and  having 
probably  arranged  with  her  as  to  how  his  property  should 
be  disposed  of,  instead  of  giving,  devising,  and  bequeathing 
everything  to  her  absolutely  with  a  request  framed  so  as 
not  to  impose  any  obligation  that  she  would  dispose  of  the 
property  as  agreed  between  them,  made  a  will,  which,  after 
appointing  her  sole  executrix,  proceeded  in  the  following 
terms :  "I  give,  devise,  and  bequeath  to  her  all  my  real  and 
personal  estate  whatsoever  and  wheresoever  for  her  use,  enjoy- 
ment, and  benefit  during  her  life.  And  I  desire  and  empower 
her  by  her  will  or  in  her  lifetime  to  dispose  of  my  estate 
in  accordance  with  my  wishes  verbally  expressed  by  me  to 
her,"  &c. 

Now,  according  to  the  true  construction  of  the  will,  in  my 
(1)  15  Ch.  D.  594.  (2)  [1897]  1  Ch.  289. 
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opinion,  all  that  is  thereby  expressly  given  to  the  widow  is  a  JOYCE  j. 
beneficial  life  interest.  As  to  everything  else  that  she  takes,  1902 
by  virtue  of  her  appointment  as  executrix  or  otherwise,  she  is  hetley, 
a  trustee,  afterpayment  of  debts,  &c.,  for  the  testator's  heir-at- 
law  and  next  of  kin  respectively.  That  is,  however,  subject  to 
the  clause,  whatever  may  be  its  force  and  effect,  beginning  "  I 
desire  and  empower  her,"  &c.  This  clause  purports  to  create 
a  special  power  of  disposition  in  the  testator's  widow — not  a 
general  power  enabling  her  to  do  whatever  she  pleased  with 
the  property.  Neither  the  objects  of  the  power  nor  the 
limitations  under  which  it  is  to  be  exercised  are  expressed  in 
the  will;  but  in  order, to  ascertain  these  we  are  referred,  not  to 
any  existing  document  which  could  be  identified,  and  possibly 
for  the  purpose  of  probate  treated  as  incorporated  with  the 
will,  but  to  the  wishes  verbally  expressed  by  the  testator  to  his 
wife,  and  it  is  only  in  accordance  with  these  wishes  that  the 
power  is  to  be  exercised. 

Now,  it  is  not  absolutely  clear  that  the  wishes  referred  to 
were  or  might  not  be  wishes  expressed  between  the  date  of 
the  will  and  the  testator's  decease.  Unless  these  subsequently 
expressed  wishes  be  excluded  by  construction,  the  clause  I  am 
considering  is  manifestly  invalid  from  the  reasons  appearing  in 
Johnson  v.  Ball  (1)  and  similar  cases.  Assuming,  however, 
that  the  testator  must  be  taken  to  have  referred  only  to  wishes 
expressed  prior  to  the  execution  of  his  will,  parol  evidence  is 
not,  in  my  opinion,  admissible  to  shew  what  those  wishes 
were,  any  more  than  it  would  be  to  fill  up  a  blank  or  to  explain 
any  patent  ambiguity  in  the  will.  By  the  Wills  Act,  1837,  no 
will  can  be  valid  unless  it  be  in  writing  executed  by  the  testa- 
tor, and  attested  as  by  the  statute  provided.  To  define  or 
supplement  by  parol  evidence  that  which  on  the  face  of  the 
will  is  left  undefined  or  unexpressed  would  be  to  make  a 
material  addition  to  the  written  will. 

Counsel  for  the  parties  desiring  to  support  the  validity  of  the 
power  cited  and  urged  me  to  follow  the  decision  in  In  re 
Fleetioood  (2)  ;  and  it  appears  that  Farwell  J.  in  the  recent 


(1)  (1851)  5  De  G.  &  Sm.  85. 


(2)  15  Ch.  D.  594. 
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case  of  In  re  Huxtable  (1),  which  however  is,  I  am  told,  under 
appeal  (2),  felt  himself,  somewhat  reluctantly,  bound  to  recog- 
nise the  authority  of  that  decision.  But  Mr.  Parker  pointed 
out  and  convinced  me  that  the  case  of  In  re  Fleetwood  (3) 
materially  differs  from  the  present,  and  that  I  should  be 
extending  the  principle  of  that  decision  if  I  held  that  by  the 
mode  here  adopted  the  testatoi  created  or  could  create  a 
vaHd  power  of  disposition  m  his  widow.  This  is  a  case  of  an 
attempt  to  create  a  power,  not  of  a  definite  trust  for  particular 
individuals,  attaching  upon  a  gift  of  the  subject-matter  to  a 
named  legatee  or  devisee.  If  I  held  this  power  to  be  valid,  I 
should  be  going  beyond  In  re  Fleetwood  (3),  and,  in  spite  of  the 
Wills  Act,  should  be  introducing  what  Kay  J.  calls  a  serious 
innovation  upon  the  law  relating  to  testamentary  instruments. 

Therefore  I  hold  the  parol  evidence  to  be  inadmissible,  and  the 
clause  purporting  to  create  the  power  of  disposition  in  question 
to  be  void  for  uncertainty.  The  consequence  is  that,  subject 
to  the  life  interest  in  the  testator's  widow,  the  testator's  real 
and  personal  estate  is  undisposed  of  and  goes  as  on  an 
intestacy. 


Solicitors  :  Finch  d  Turner ;  Burgess,  Cosens  dc  Co, ;  J,  E, 
Hetley, 

(1)  [19021  1  Ch.  214.      (2)  Since  reversed.    Now  reported,  ante,  p.  793. 
(3)  15  Ch.  D.  594. 

G.  A.  S. 
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TOKBOCK  V.  LOKD  WESTBUEY.  ^i^75S^/ 

EADY  J. 

[1902    T.    405.]  1902 

Company — Meetings — Notice — Special  Resolution — Amendment— Companies  J^^'^^V^- 
Act,  1862  (25  (fe  26  Vict.  c.  89),  s.  51. 

A  special  resolution  need  not  follow  the  exact  terms  of  tlie  notice  given 
under  s.  51  of  the  Companies  Act,  1862,  but  may  be  amended  at  the  first 
meeting,  e.g.,  by  reducing  the  remuneration  proposed  for  the  directors. 

Witness  Action. 

This  was  an  action  by  a  shareholder  to  restrain  the  Northern 
Nigeria  Exploration  Syndicate,  Limited,  and  its  directors  from 
giving  effect  to  a  special  resolution  as  to  the  directors'  remu- 
neration passed  and  confirmed  at  general  meetings  held  on 
March  4  and  March  20,  1902,  on  the  ground  (inter  alia)  that, 
owing  to  an  amendment  at  the  first  meeting,  the  resolution 
actually  passed  differed  from  the  resolution  of  which  formal 
notice  had  been  given  under  s.  51  of  the  Companies  Act, 
1862. 

The  company's  articles  originally  provided  (art.  79)  that  the 
directors  should  be  paid  out  of  the  funds  of  the  company  by 
way  of  annual  remuneration  such  a  sum  as  should  be  fixed  by 
the  five  subscribers  thereto  in  the  memorandum  which  they 
should  sign  appointing  the  first  directors. 

In  pursuance  of  this  article  the  remuneration  was  fixed  at 
20  per  cent,  of  the  net  profits  of  each  year  remaining  after 
payment  of  a  20  per  cent,  dividend  to  the  shareholders,  any 
remaining  profits  to  be  divided  as  to  one-half  by  way  of  further 
dividend  to  the  shareholders,  and  as  to  the  other  half  by  way 
of  additional  remuneration  to  the  directors.  The  directors'  remu- 
neration was  to  be  divided  amongst  them  in  such  proportions 
as  they  might  determine. 

On  February  24, 1902,  the  board  gave  notice  that  an  extra- 
ordinary general  meeting  would  be  held  on  March  4,  1902,  for 
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swiNFEN  the  purpose  of  considering  and,  if  thought  fit,  passing  (inter 
EADY  J.    ^j.^^       following  resolution : — 

1902 

>^v-'  That  the  articles  of  association  be  altered  by  substituting 

ToEBocK    ^Y^Q  following  article  for  art.  79— 

Westbury 

(Lord).  «  Bemuneration  of  Directors, 

"  After  the  shareholders  shall  have  received  dividends 
amounting  in  the  aggregate  to  100  per  cent.,  there  shall  be 
flaid  to  the  directors,  as  remuneration  for  their  services,  a  sum 
equal  to  40  per  cent,  of  all  further  profits  of  the  syndicate, 
whether  such  profits  arise  from  the  sale  of  the  properties  and 
assets  of  the  syndicate  or  otherwise,  and  such  40  per  cent,  of 
the  profits  shall  be  divided  amongst  the  directors  in  the  pro- 
portion of  20  per  cent,  thereof  to  George  Macdonald,  as 
managing  director,  and  the  balance  thereof  between  the 
remaining  directors  in  such  proportion  as  they  may  decide." 

The  meeting  was  duly  held  on  March  4,  1902,  and  at  the 
suggestion  of  a  shareholder  the  resolution  was  amended  by 
altering  the  "40  per  cent."  and  "20  per  cent."  to  "30  per 
cent."  and  "15  per  cent."  respectively.  The  resolution  so 
amended  was  passed  at  this  meeting,  and  confirmed  at  the 
meeting  of  March  20,  1902,  of  which  due  notice  was  given. 

The  plaintiff  voted  against  the  resolution  at  the  first  meet- 
ing, but  did  not  attend  the  second  meeting,  having  issued  his 
writ  on  March  17,  1902. 

Martelli,  for  the  plaintiff.  An  amendment  of  a  special 
resolution  necessitates  a  fresh  notice,  as  s.  51  requires  "  notice  of 
the  intention  to  propose  such  resolution  "  to  be  given :  Buckley 
on  Companies,  8th  ed.  p.  223 ;  In  re  Trench  Tuheless  Tyre 
Co.  (1),  where  the  decision  of  Kekewich  J.  was  reversed  on 
the  ground  that  the  special  resolution  was  not  amended,  but 
abandoned,  and  an  ordinary  resolution,  not  requiring  special 
notice,  substituted.  The  object  of  the  notice  is  to  inform  the 
shareholder  of  the  exact  resolution  to  be  proposed,  so  that  he 
can  determine  whether  or  not  he  need  attend  the  meeting  and 

(1)  [1900]  1  Ch.  408. 
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support  or  oppose  the  resolution  before  him,  or  whether  he  swinfen 
can  rely  on  the  statutory  majority  being  obtained,  or  not  being 
obtained,  for  that  particular  resolution.    The  absent  share- 
holder,  who  relies  on  the  accuracy  of  the  notice,  must  be  -^obbock 
protected :  Tiessen  v.  Henderson  (1) ;  Kaye  v.  Croydon  Tram-  ^^ord)^^ 

ways  Go.  (2)    This  object  is  clearly  defeated,  if  amendments   

are  allowed. 

EvBf  K.C.,  and  Ward  Coldridge,  for  the  defendants.  In 
Tiessen  v.  Henderson  (1)  and  Kaye  v.  Croydon  Tramways  Co.  (2) 
there  was  suppressio  veri,  so  that  the  notice  was  misleading. 
That  is  not  so  here.  The  resolution  is  merely  amended. 
There  is  no  doubt  th,at  an  entirely  new  resolution  cannot  be 
proposed  under  the  guise  of  an  amendment,  but  though  the 
point  must  often  have  arisen  in  similar  cases,  it  has  never  been 
contended  that  an  amendment  in  pari  materia  with  the  resolu- 
tion specified  in  the  notice  contravenes  the  statute  and  thereby 
necessitates  a  fresh  notice.  (3) 


Swinfen  Eady  J.  In  my  opinion  the  original  notice  was 
sufficient  under  the  Act.  The  case  differs  wholly  from  Kaye 
V.  Croydon  Tramivays  Co.  (1),  where  there  were  in  reality  two 
proposals,  one  for  the  sale  of  the  undertaking,  and  the  other 
for  payment  of  a  substantial  sum  to  the  directors  as  compensa- 
tion for  loss  of  office,  and  the  latter  was  undisclosed.  In  the 
present  case  full  notice  was  given  of  what  was  intended  to 
be  done. 

It  is  contended,  however,  that  owing  to  the  amendment  no 
notice  has  been  given  of  the  resolution  actually  passed,  and 
that  it  is  therefore  invalid  as  a  special  resolution. 

This  contention  is  not  well  founded.  The  resolution  con- 
firmed at  the  second  meeting  must  no  doubt  be  in  the  same 
form  as  that  passed  at  the  first  meeting.  In  other  words, 
the  second  meeting  can  only  say  Aye  or  No  to  the  resolution 

(1)  [1899]  1  Ch.  861.  Australian  Exploration  and  Bevelop- 

(2)  [1898]  1  Ch.  358.  rncnt  Syndicate,  [1896]  2  Ch.  268, 

(3)  See,  for  instance,  Wright's  Case,  277 ;  In  re  Teede  &  BisJiop,  Limited, 
(1868)  L.  E.  12  Eq.  335,  n.,  341,  n.,  W.  N.  (1901)  52. 

345,  n. ;  Young  v.  South  African  and 

Vol.  II.  1902.  3  0  1 


874 


CHANCEEY  DIVISION. 


[1902] 


SWINFEN 
EADY  J. 

1902 

TORBOCK 
V. 

Westbury 
(Lord). 


passed  at  the  first  meeting.  (1)  But  it  is  not  necessary  that 
the  resolution  passed  at  the  first  meeting  should  be  in  the 
identical  terms  of  the  resolution  specified  in  the  notice.  Sect.  51 
requires  a  special  resolution  to  be  passed  at  any  general  meet- 
ing of  which  notice  specifying  the  intention  to  propose  such 
resolution  has  been  duly  given."  If,  therefore,  proper  and 
sufficient  notice  of  the  intention  to  propose  the  resolution  is 
given,  nothing  more  is  required,  and  the  resolution  is  not 
invalidated  if,  owing  to  an  amendment  at  the  first  meeting, 
the  resolution  passed  is  not  identical  with  that  of  the  notice. 

In  the  present  case  full  notice  was  given  of  the  intention  to 
fix  the  directors'  remuneration,  and  the  only  difference  between 
the  proposed  resolution,  as  set  forth  in  the  notice  of  the  first 
meeting,  and  the  resolution  actually  passed  was  the  reduction 
of  the  proposed  remuneration  from  40  to  30  per  cent.,  the  pro- 
portion allocated  to  the  general  manager  being  unaltered.  I 
hold  that  this  alteration  did  not  invalidate  the  resolution ;  and 
I  therefore  dismiss  the  action  with  costs. 


Sohcitors:  H.  H,  Sherriff;  Allen  d  Tennant. 

(1)  Vide  Wall  v.  London  and  Northern  Assets  Corporation,  [1898]  2  Ch. 
469,  484. 

G.  R.  A. 
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MAUNDEE  V.  MAUNDER.  1902 

[1902    M.    44.1  May  2d; 

^  July  24. 

Will — Construction — Gift  in  Remainder — Substitutionary  Qift — Death  "  hefore 
becoming  entitled  " — Entitled  in  "  Possession  "  or  "  Interest.^^ 

The  testatrix  gave  all  her  property  to  trustees  upon  trust  for  her  son  R. 
for  life,  and  on  his  decease  she  specifically  devised  certain  freeholds  to  her 
several  grandchildren,  the  children  of  R. ;  she  then  directed  her  trustees 
to  pay  the  income  of  her  residue  to  her  son's  widow  for  life,  and  after  the 
death  of  the  widow  to  divide  the  residue  amongst  all  the  children  of  her 
said  son ;  and  in  the  event  of  either  of  her  grandchildren  "  dying  before 
becoming  entitled  to  any  share  of  my  estate  hereinbefore  in  any  way 
disposed  of,"  she  directed  that  the  child  or  children  of  such  deceased 
grandchild  should  take  the  parent's  share,  or,  if  there  should  be  no  such 
child  or  children,  then  that  such  share  should  vest  equally  in  all  her 
surviving  grandchildren.  The  testatrix  died  leaving  her  son  R.  and  eight 
grandchildren,  his  sons  and  daughters,  surviving : — 

Held,  that  the  word  "  entitled  "  meant  "  entitled  in  possession,"  that  the 
substitutionary  clause  was  operative  and  might  take  effect  at  any  time 
during  the  subsistence  of  the  preceding  life  estate,  and  that  the  devises 
to  the  grandchildren  were  not  indefeasibly  vested,  but  were  subject  to 
be  defeated  or  destroyed  so  long  as  the  prior  tenancy  for  life  existed. 

Commissioners  of  Charitable  Donations  and  Bequests  v.  Cotter,  (1841) 
1  D.  &  War.  498 ;  58  R.  R.  298,  not  followed. 

The  testatrix  by  her  will  dated  July  5,  1889,  devised  all 
her  real  and  bequeathed  all  her  personal  estate  to  trustees  in 
trust  for  her  son  Robert  for  his  life,  and  on  his  decease  she 
specifically  devised  various  freehold  properties  to  her  respective 
grandchildren,  the  children  of  Robert,  and  then  she  continued 
as  follows  :  "If  there  shall  be  any  residue  of  my  trust  estate 
not  disposed  of,  I  direct  my  said  trustees  to  pay  the  income 
thereof  to  my  said  son's  wife  for  her  life,  and  after  her  death  to 
realize  such  residue  and  divide  the  net  proceeds  amongst  all 
the  children  of  my  said  son.  And  in  the  event  of  either  of  my 
grandchildren  dying  before  becoming  entitled  to  any  share  of 
my  estate  hereinbefore  in  any  way  disposed  of,  I  direct  that  the 
child  or  children  of  such  deceased  grandchild  shall  take  the 
parent's  share,  or,  if  there  shall  be  no  such  child  or  children, 
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then  that  such  share  or  devise  or  bequest  hereinbefore  con- 
tained shall  vest  equally  in  all  my  surviving  grandchildren." 

The  testatrix  died  in  1891,  leaving  her  son  Kobert  and  eight 
grandchildren,  his  sons  and  daughters,  surviving. 

This  summons  was  taken  out  by  Kobert,  who  was  also  sole 
acting  executor,  for  the  determination  of  the  question  whether 
the  gift  over  in  the  event  of  either  of  the  grandchildren 
"  dying  before  becoming  entitled  "  referred  to  a  death  before 
becoming  entitled  in  possession  or  before  becoming  entitled 
in  interest  (that  is  to  say,  before  the  death  of  the  testatrix), 
and  whether  the  grandchildren  were,  subject  to  any  prior  life 
interest,  absolutely  entitled  to  the  devises  made  to  them 
respectively. 


Gateyy  for  the  plaintiff. 

W.  H,  GozenS'Hardyy  for  one  of  the  grandchildren.  In 
this  will  death  means  death  in  the  lifetime  of  the  testatrix. 

Entitled  "  means  "  entitled  in  interest "  :  Commissioners  of 
Charitable  Donations  and  Bequests  v.  Cotter  (1) ;  Henderson  v. 
Kennicot  (2) ;  In  re  Crosland.  (3) 

G,  Cave,  for  other  parties  in  the  same  interest,  referred  to 
Theobald  on  Wills,  5th  ed.  p.  606,  and  supported  the  same 
contention. 

P.  Wheeler,  for  an  infant  great-grandchild  of  the  testatrix. 
"  Entitled "  means  "  entitled  in  possession "  :  Turner  v. 
Gosset  (4) ;  In  re  Noyce.  (5)  The  cases  are  summarized  in 
2  Jarman  on  Wills,  5th  ed.  p.  1625.  Doe  v.  Prigg  (6),  upon 
which  the  decision  in  Commissioners  of  Charitable  Donations 
jnd  Bequests  v.  Cotter  (1)  was  founded,  is  no  longer  law :  see 
In  re  Gregson's  Trust  Estate.  (7)  It  is  said  that  the  words 
refer  to  death  in  the  lifetime  of  the  testatrix.  The  only  object 
of  that  would  be  to  provide  for  the  issue  of  children  dying 
before  the  testatrix  leaving  issue.  But  that  is  rendered  unneces- 
sary by  s.  33  of  the  Wills  Act.    That  is  sufficient  to  distinguish 

(1)  1  J).  &  War.  498 ;  58  R.  R.  298.  (4)  (1865)  34  Beav.  593. 

(2)  (1848)  2  De  O.  &  Sm.  492.  (5)  (1885)  31  Ch.  D.  75. 

(3)  (1886)  54  L.  T.  238.  (6)  (1828)  8  B.  &  C.  231. 

(7)  (1864)  2  D.  J.  &  S.  428. 
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this  case  from  those  relied  upon  against  my  contention.  Both 
Commissioners  of  Charitable  Donations  and  Bequests  v.  Cotter  (1) 
and  Henderson  v.  Kennicot  (2)  were  decided  upon  wills  executed 
before  the  Wills  Act.  In  In  re  Crosland  (3)  the  gift  was  not 
to  children  of  the  testator ;  so  that  s.  33  of  the  Wills  Act  did 
not  apply.  Moreover,  the  gift  in  that  case  was  immediate. 
Here  there  is  no  gift  to  the  grandchildren  until  after  the  death 
of  the  son  :  see  also  2  Jarman  on  Wills,  5th  ed.  pp.  1547-8. 
Manhy^  for  the  trustees. 

Cohens-Hardy,  in  reply.  The  word  "entitled"  refers  prima 
facie  to  right "  rather  than  to  "  possession."  .  There  is  no 
context  here  to  indicate  that  the  word  is  intended  to  have 
other  than  its  primary  meaning.  If  the  opposite  contention  be 
adopted,  it  is  possible  that  in  a  certain  event  an  intestacy  might 
result.  In  Li  re  Noyce  (4)  there  was  no  immediate  gift  at  all ; 
it  was  a  gift  in  futuro.    So  also  in  Turner  v.  Gosset.  (5) 

Cur.  adv,  vult. 

July  24.  Joyce  J.  (after  referring  to  the  will).  At  the  date 
of  this  will  the  testatrix  was  more  than  seventy-nine  years  of 
age.  She  had  only  one  child,  her  son  Kobert,  who  was  aged 
fifty-two,  and  he  had  several  children  ranging  from  the  age  of 
seventeen  years  to  about  four  months. 

As  to  the  form  of  the  gift,  I  observe  that  on  the  words  of  the 
will  there  is  no  gift  to  the  grandchildren  until  after  the  death 
of  the  son.  The  testatrix  does  not  say  "subject  to  the  life 
estate  of  my  son  I  give  the  property  to  my  grandchildren  " ; 
but  she  says  "  on  the  death  of  my  son  I  then  devise,"  &c. ; 
and  then  follow  the  various  specific  devises  to  the  grand- 
children. The  question  is.  What  is  the  effect  and  meaning  of 
the  term  "  entitled  "  in  the  clause  beginning  "  in  the  event  of 
either  of  my  grandchildren  dying  before  becoming  entitled"? 
It  is  sought,  on  the  one  hand,  to  hmit  the  effect  of  that  clause 
to  the  lifetime  of  the  testatrix ;  and,  on  the  other  hand,  to 
make  it  operate  at  any  time  during  the  preceding  life  estate  of 

(1)  1  D.  &  War.  498 ;  58  R.  R.  298.  (3)  54  L.  T.  238. 

(2)  2  De  G.  &  Sm.  492.  (4)  31  ch.  D.  75. 

(5)  34  Beav.  593. 
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the  son  Kobert.  Well,  looking  at  the  words  of  the  will  alone, 
no  ordinary  person  would  have  said  that  the  grandchildren 
were  entitled  to  any  share  until  the  death  of  the  son ;  it  would 
rather  be  said  that  they  would  become  entitled  on  the  death  of 
the  son.  If  the  testatrix  had  meant  that  this  clause  should 
only  operate  during  her  own  lifetime,  nothing  would  have  been 
easier  or  simpler  than  to  have  said  "  in  the  event  of  my  grand- 
children dying  in  my  lifetime,"  then  such  and  such  things  shall 
happen.  More  than  this,  I  think  the  words  she  has  used  point 
the  other  way.  She  says  :  "I  direct  that  the  child  or  children 
of  such  deceased  grandchild  shall  take  the  parent's  share,  and, 
if  there  shall  be  no  such  child  or  children,  then  that  such 
share  ....  shall  vest  equally  in  all  my  surviving  grand- 
children." To  my  mind,  these  words  are  much  more  appro- 
priate to  a  substitution  in  the  lifetime  of  the  tenant  for  life 
than  to  substitution  in  the  lifetime  of  the  testatrix. 

Now,  the  word  "entitled"  has  no  defined  legal  meaning — 
that  is,  as  between  the  sense  of  being  entitled  in  possession 
and  entitled  in  interest ;  and,  as  Lord  Cranworth  says  in  Jopp 
V.  Wood  (1),  "  The  whole  case  depends  on  our  putting  a  proper 
interpretation  on  the  word  *  entitled.'  That  word  may,  with- 
out any  violence  to  language,  mean  entitled  in  interest,  or 
entitled  in  possession  " ;  and  in  that  particular  case  the  Lord 
Chancellor  held  that  it  meant  entitled  in  possession.  I  agree 
that  that  was  a  different  case :  the  words  were  different,  and 
it  related  to  the  construction  of  a  settlement. 

On  the  construction  of  this  will  I  am  of  opinion  that  the 
word  "  entitled  "  means  "  entitled  in  possession,"  and  that  the 
clause  in  question  may  take  effect  at  any  time  during  the  life- 
time of  the  preceding  tenant  for  life.  In  coming  to  this  con- 
clusion, I  think  that  I  am  deciding  in  accordance  with  Lord 
Eomilly's  decision  in  the  case  of  Turner  v.  Gosset  (2),  where 
Commissioners  of  Charitable  Donations  and  Bequests  v.  Cotter  (3) 
was  cited,  and  my  decision  is  also  in  accordance  with  that  of 
Bacon  V.-C.  in  In  re  Noyce  (4),  where  the  Vice-Chancellor 
made  some  observations  upon  the  case  of  Commissioners  of 

58  R.  R.  298. 


(1)  (1865)  2  D.  J.  &  S.  323,  329. 

(2)  34  Beav.  593,  594. 


(3)  1  D.  &  War.  498; 

(4)  31  Ch.  D.  75. 
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Charitable  Donations  and  Bequests  v.  Cotter.  (1)    Further  JOYCE 
than  that,  it  is  in  accordance  with  what  Knight  Bruce  V.-C.  1902 
would  have  decided  in  Henderso7i  v.  Keimicot  (2)  had  he  maundek 
not  been  embarrassed  by  the  decision  in  Commissio7iers  of 

Maunder 

Charitable  Donations  and  Bequests  v.  Cotter.  (1)  This  last  v. 
was  an  Irish  case.  The  decisions  in  Ireland  are  to  be  treated 
with  respect  here ;  still  they  are  not  binding,  though  the 
decisions  of  Lord  Eedesdale  and  Lord  St.  Leonards  have 
been  treated  with  especial  respect  and  as  of  almost  equal 
authority  to  the  English  decisions.  But  Lord  Chancellor 
Sugden's  decision  in  Conimissioners  of  Charitable  Donations 
and  Bequests  v.  Cotter  (1)  is  founded  upon  the  case  of  Doe  v. 
Prigg  (3),  which,  in  my  opinion,  is  no  longer  law.  Malins  V.-C. 
in  Marriott  v.  Abell  (4)  said  that  Doe  v.  Prigg  (3)  was  over- 
ruled by  the  case  of  In  re  Gregsoiis  Trust  Estate.  (5)  [His 
Lordship,  after  referring  to  the  judgments  of  the  Lords 
Justices  in  that  case,  proceeded  as  follows  : — ]  Upon  that  I 
am  of  opinion  that  the  reason  upon  which  the  decision  in  Com- 
niissioners  of  Charitable  Donations  and  Bequests  v.  Cotter  (1) 
was  founded  no  longer  exists,  and  I  shall  follow  the  cases  in 
England  which  are  contrary  to  it.  There  is  also  a  case  of 
In  re  Crosland  (6),  before  Kay  J.,  which  was  very  different  to 
the  present,  being  a  case  of  an  immediate  gift  of  a  legacy 
of  which  the  payment  was  postponed,  but  without  there  being 
any  preceding  life  estate. 

I  hold,  therefore,  that  the  substitutionary  clause  in  this 
will  may  operate  at  any  time  during  the  subsistence  of  the 
preceding  life  estate,  and  that  the  devises  to  the  grandchildren 
are  not  indefeasibly  vested,  but  are  subject  to  be  defeated  or 
destroyed  so  long  as  the  prior  tenancy  for  life  exists. 

Solicitors:    Young    dc    Sons;    Leslie  Antill    dc  Arnold; 
Marshall  d  Co. ;  Oldfield,  Bartram  d  Oldfield. 

(1)  1  D.  &  War.  498 ;  58  E.  K.  298.        (4)  (1869)  L.  R.  7  Eq.  478. 

(2)  2  De  G.  &  Sm.  492.  .  (5)  2  D.  J.  &  S.  428,  436,  440. 

(3)  8  B.  &  C.  231.  (6)  54  L.  T.  238. 

G.  A.  S. 


END  OF  VOL.  II. 


The  Mode  of  Citation  of  the  Volumes  of  the  Law  Reports,  commeHcing  January  1,  1902, 
'Will  be  as  follows : — 

In  the  First  Series, 
[1902]  1  Ch.  [1902]  2  Ch. 

In  the  Second  Series, 
[1902]  1  K.  B.       [1902]  2  K.  B.  [1902]  P. 

In  the  Third  Series, 
[1902]  A.  C. 


INDEX. 


ACCOMMODATION  WOKKS  "—Grant  of  ease- 
ment— Level  crossing  -  -  759 
See  Railway. 

ACKNOWLEDGMENT  —  Mortgage  —  Person 
"  bound  to  pay "    -        -        -  430 

See  Limitations,  Statute  of. 

ADMINISTRATION— ilfars7iaZZt??f/  Assets—Direc- 
tion for  rayment  of  Debts — Insufficiency  of  Per- 
^lal  Estate  —  Fecuniary  Legatees  and  specific 
Devisees. 

Where  a  will  contains  a  general  direction  for 
payment  of  debts,  and  the  personal  estate  is 
insufficient,  pecuniary  legatees  are  entitled  to 
iiave  the  assets  marshalled  as  against  specific 
devisees  of  the  real  estate. 

In  re  Bate,  (1890)  43  Ch.  D.  600,  must  on  this 
|)oint  be  treated  as  overruled. 

In  re  Stokes,  (1892)  67  L.  T.  223,  and  In  re 
Salt,  [1895]  2  Ch.  203,  followed.  In  re  Roberts. 
Roberts  v.  Roberts  -        -    Kekewich  J.  834 

2.   Order  of  Administration  of  Assets — 

Insufficient  Personal  Estate — Residuary  Bequest — 
Trust  dehors  the  Will  of  specified  Part  of  Residue. 

A  testatrix  devised  iier  real  estate  and  be- 
queathed the  residue  of  her  personal  estate  to 
A.,  who  was  one  of  the  executors  of  the  will,  and 
by  a  subsequent  written  memorandum  (not  attested 
as  a  will)  the  testatrix  expressed  her  wish  that  a 
specified  part  of  the  residue  should  go  to  third 
persons  whom  she  named.  The  memorandum 
was  communicated  by  the  testatrix  to  A.,  and 
was  assented  to  by  her,  and  she  admitted  that  it 
created  a  trust  binding  upon  her.  The  residuary 
personal  estate  (other  than  that  comprised  in  the 
memorandum)  was  InsuflBcient  for  the  payment 
of  the  debts  of  the  testatrix  : — 

Held,  that  the  memorandum  must  be  treated 
as  if  its  contents  had  been  contained  in  the  will 
or  a  codicil,  so  that  for  the  purpose  of  adminis- 
tration the  trust  of  the  specified  pait  of  the 
residue  stood  in  the  same  position  as  a  specific 
bequest  of  that  part : 

Held,  consequently,  that  the  debts  of  tlie  tes- 
tatrix must  be  paid  first  out  of  that  part  of  the 
residue  which  was  not  affected  by  the  trust,  and 
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that  then  the  deficiency  must  be  borne  rateably 

by  the  specified  part  of  the  residue  and  the  real 

estate. 

Decision  of  Kekewich  J.,  [1901]  2  Ch.  372, 
reversed.  In  re  Maduock.  Llewelyn  v.  Wash- 
ington  -        -        -        -        -    C.  A.  220 

 Proof,  Withdrawal  of — Certificate — Appli- 
cation to  restore  proof  -  -  684 
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AFTER- ACQUIRED  PROPERTY  —  Consent  to 
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cil — Law  applicable  -  -  333 
See  Settlement.  1. 
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See  under  Power  of  Appointment. 
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sale  -  -  -  -  -  296 
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ARREST —Attachment,  Second  order  for — Re- 
arrest— Imprisonment  -  -  784 
See  Attachment. 

ARTICLES  OF  ASSOCIATION— Company  prac- 
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See  under  Company. 

ASSETS — Administration . 

See  under  Administration. 
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ASSIGNMENT  —  Contract— Yoidable  contract- 
Privity  of  contract  —  Money  had  and 
received,  Action  for  -  -  359 
See  Vendoe  and  Pukchasek.  1. 

ASSIGNS  —  Kestrictive  covenant  —  Lessee — In- 
junction -  -  -  -  612 
See  Landlord  and  Tenant,  2. 

ATTACHMENT— DeUor— Order  for  Fayment  of 
Money — Default — Contempt — Imprisonment — He- 
lease  from  Prison — Mistake — Second  Order  for 
Attachment — Rearrest — "  One  Yearns  "  Imprison' 
ment — Including  Period  of  Liberty — Jurisdiction 
—Debtors  Act,  1869  (32  iSc  33  Vict.  c.  62),  s.  4. 

An  order  for  attachment  made  under  s.  4  of 
tlie  Debtors  Act,  1869 — which  preserves  imprison- 
ment for  debt  in  the  six  cases  of  default  there 
specified — is  not  in  the  nature  of  a  remedy 
for  the  recovery  of  a  debt,  but  is  in  the  nature  of 
a  punishment — that  is,  punishment  for  an  offence ; 
and  a  second  punishment  cannot  be  awarded  for 
the  same  oiFence. 

Therefore  where  a  debtor  has  been  imprisoned 
under  an  order  made  for  his  attachment  for 
default  in  paj'ment  of  a  sum  of  money  which  he 
had  been  ordered  to  pay  (sub-s.  3),  but  was  by 
mistake  released  before  the  expiration  of  the  one 
year  limited  for  imprisonment  by  the  section  : — 

Held,  by  the  Court  of  Appeal,  reversing  the 
order  of  Swinfen  Eady  J.,  that  there  was  no 
jurisdiction  to  make  a  second  order  for  attach- 
ment for  the  same  default;  though,  semble,  an 
order  for  rearrest  might  have  been  made  under 
the  original  order  for  attachment. 

Per  Mathew  L.  J. :  In  case  of  an  order  for 
rearrest,  the  period  of  imprisonment  must  end 
with  the  twelve  months  from  the  date  of  the 
original  imprisonment,  inclusive  of  the  time  the 
debtor  had  been  at  liberty.  Chukch's  Teustee 
V.  HiBBAED        -         -         -         -     C.  A.  784 

AUCTION— Sale  by— Purchase  of  wrong  lot- 
Mistake — Specific  performance  -  266 
See  Vendoe  and  Puechaser.  4. 


BANKRUPTCY  —  Proof —Practice  —Administra- 
tion— Insolvent  Estate — Secured  Creditor — With- 
drawal of  Proof — Certificate  —  Application  to 
restore  Proof —  Bankruptcy  Rules  —  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  Sched.  IL— Judi- 
cature Act,  1875  (38  &  39  Vid.  c.  77),  s.  10— Bules 
of  Supreme  Court,  Order  LV.,  rr.  44,  57,  70,  71. 

E.  McMurdo  died  in  1889  insolvent,  and  an 
order  was  made  for  the  administration  of  his 
estate.  A  creditor  for  47,000Z.  held  as  security 
(inter  alia)  shares  and  debentures  of  the  Delagoa 
Bay  Eailway.  The  railway  was  seized  by  the 
Portuguese  Government,  and  an  arbitration 
tribunal  was  appointed  in  1891.  The  creditor 
declined  to  prove  for  his  debt,  and  stated  that  he 
preferred  to  rely  on  his  securities.  In  1893  the 
chief  clerk  filed  his  certificate,  in  which  the 
creditor's  claim  was  entered  as  disallowed.  In 
1900  the  award  was  made,  and  resulted  in  the 
creditor  only  receiving  1448Z.  in  respect  of  his 
shares  and  debentures.  In  January,  1902,  he 
took  out  a  summons  to  vary  the  certificate  by 
allowing  his  claim,  and  for  liberty  to  prove  for 
his  debt : — 

Held,  by  Swinfen  Eady     that  the  Chancery 
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practice  still  applied  to  the  administration  of 
insolvent  estates,  although  by  s.  10  of  the  Judi- 
cature Act,  1875,  the  Bankruptcy  Rules  were 
also  in  force ;  therefore  the  creditor  could  not 
come  in  and  prove  after  certificate,  unless  he 
shewed  special  circumstances  in  his  favour ;  and 
that  he  had  not  done  so  : 

Held,  by  the  Court  of  Appeal,  that  under 
s.  10  of  the  Judicature  Act,  1875,  the  Bankruptcy 
Rules  applied  to  the  case,  and  that  under  them 
the  creditor  could  come  in  and  prove  at  any  time 
if  there  were  assets  undistributed,  and  if  no 
injustice  would  be  caused ;  that  he  could  do  the 
same  thing  in  an  administration  in  the  Chancery 
Division ;  that,  inasmuch  as  his  debt  had  not 
been  adjudicated  upon,  the  disallowance  of  it 
in  the  certificate  was  not  a  fatal  objection  ;  that 
if  it  was  necessary  to  shew  special  circumstances- 
he  had  done  so ;  that  the  certificate  need  not  be 
varied;  and  that  the  creditor  must  be  allowed 
upon  terms  to  come  in  and  prove. 

Semble,  a  mortgagee  of  shares  is  not  bound  to 
watch  the  market  so  as  to  sell  them  at  the 
highest  price ;  and  he  does  not  by  failing  to  sell 
at  the  most  favourable  opportunity  lose  his  right 
to  prove  against  the  estate  of  the  mortgagor. 

Decision  of  Swinfen  Eady  J.  reversed.  In  re 
McMuBDO.    Penfield  v.  McMdedo      C.  A.  684 

 Director,  Bankrupt — Qualification  shares — 

Holding  shares  "  in  his  own  right "  502 
See  Company.  3. 

 Interest,  Rate  of — Insolvent  estate — Proof 

of  debt    -  318,  n. 

See  Lunacy. 

 Trustee  in  bankruptcy.  Title  of — Voluntary 

settlement — Evidence  -  -  360 
See  Fraddulent  Conveyance. 

BATH — Water  supply — "Domestic  purposes"— 
School — Swimming-bath  -  -  746 
See  Watee.  1. 

BREACH  OF  TRUST. 

See  under  Teustee. 

BROKER. 

See  under  Stockbeokee. 

BY-LAWS  —  Infringement — Injunction— Special 
remedy— Proceedings  before  justices 
See  Local  Goveenment.  182 


CAPITAL  —  Reduction  of  capital — Cancellation 
of  paid-up  shares  -  -  -  845 
/See  Company.  12. 

 Reduction  of  capital — Jurisdiction  to  sanc- 
tion equitable  scheme  —  -  601 
See  Company.  13. 

CAPITAL  MONEYS— Settled  land. 

See  under  Settled  Land. 

CAS'ES—Apollinaris  Company's  Trade-marks,  In 
re,  [J  891]  2  Ch.  186,  considered  -  679 
See  Teade-maek.  2. 

 Arnot  V.  United  African  Lands,  Limited^ 

[1901]  1  Ch.  518,  distinguished  -  498. 
See  Company.  17. 
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 Barkwortk  v.  Young.  (1856)  4  Drew.  1,  ap- 
proved -  -  -  360 
See  Fraudulent  Conveyance. 

 Bate,  In  re,  (1890)  43  Ch.  D.  600,  overruled 

on  one  point  -        -        -  834 

See  Administration.  1. 

 Bishop  V.  Smyrna  and   Cassdba  By.  Co., 

[1895]  2  Ch.  265,  considered  and  dis- 
tinguished -  -  -  -  86 
See  Company.  18. 

 Brewer  and  Hankins*  Contract,  In  re,  (1899) 

80  L.  T.  127,  distinguished  -  258  i 
See  Vendor  and  Purchaser.  9. 

 Bridgewater  Navigation  Co.,  Tn  re,  [1891] 

1  Ch.  155,  considered  and  distinguished 
See  Company.    18.  86 

 British  and  American  Trustee  and  Finance 

Corpcyration  v.  Coiqjer,  [1894]  A.  C.  399, 
distinguished  _  _  _  845 
See  Company.  12. 

 Bryant  v.  Hancock  &  Co.,  [1898]  1  Q.  B. 

716,  distinguished  -  -  -  612 
See  Landlord  and  Tenant.  2. 

 Carritt  v.  Real  and  Personal  Advance  Co., 

(1889)  42  Ch.  D.  268,  explained  and  dis- 
tinguished -  -  -  -  163 
See  Mortgage.  2, 

 Cocks  V.  Manners,  (1871)  L.  K.  12  Eq.  574, 

followed  -  -  -  -  642 
See  Charity.  3. 

 Commissioners  of  Charitable  Donations  and 

Bequests  v.  Cotter,  (1841)  1  D.  &  War. 
498  ;  58  R.  R.  298,  not  followed  -  875 
See  Will.  6. 

 Cotton  V.  Imperial  and  Foreign  Agency  and 

Investment  Corporation,  [1892]  3  Ch. 
454,  followed  and  explained  -  837 
See  Company.  6. 

^  Carrey,  In  re,  (1886)  32  Ch.  D.  861,  distin- 
guished -  -  -  -  333 
See  Settlement.  1. 

 Bolton  V.  Angus,  (1881)  6  App.  Cas.  740,  re- 
ferred to  --  -  -  -  557 
See  Support. 

 Dudley  and  Kingsicinford  Tramways  Co.,  In 

re,  (1893)  63  L.  J.  (Ch.)  108  ;  69  L.  T. 
711,  disapproved  -  -  -  714 
See  Tramway. 

 Edwards  v.  Dennis,  (1885)  30  Ch.  D.  454. 

applied       -        -        -        -  621 
See  Trade-mark.  3. 

 Eichhaum  v.  City  of  Chicago  Grain  Elevators, 

[1891]  3  Ch.  459,  discussed        -  14 
See  Company.  14. 

 Fitz  V.  lies,  [1893]  1  Ch.  77,  considered  612 

See  Landlord  and  Tenant.  2. 

 Fleetioood,  In  re,  (1880)  15  Ch.  D.  594,  dis- 
tinguished -  -  -  -  866 
;8eeWiLL.  7. 

 Flight  V.  Booth,  (1834)  1  Bing.  N.  C.  370 ; 

41  R.  R.  599         -  258 
See  Vendor  and  Purchaser.  9. 

 Freake's  Settlement,  In  re,  [1902]  1  Ch.  97, 

not  followed         -        _        _  327 
See  Settled  I^and.  1. 


[1902]  1  Ch.  79, 
-  101 


549,  974 
-  612 
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 GaskelVs  Settled  Estates,  In  re,  [1894]  1  Ch. 

485,  followed  -  -  -  327 
See  Settled  Land,  1. 

 Gold  Co.,  In  re,  (1879)  11  Ch.  D.  701,  con- 
sidered -  34 
See  Company.  15. 

 Great  Northern  By.  Co.  v.  M'Alister,  [1897] 

1  I.  R.  587,  602,  approved  and  adopted 
See  Railway.  759 

 Gutta  Percha  Corporation,  In  re,  [1900] 

2  Ch.  665,  approved  -  -  34 
See  Company.  15. 

 Hadleigh  Castle  Gold  Mines,  Limited.  In  re, 

[1900]  2  Ch.  419,  distinguished  -  498 
See  Company.  17. 

 Harhck  v.  Ashherry,  (1882)  19  Ch.  D.  539, 

considered  and  explained  -  -  430 
See  Limitations,  Statute  of. 

 Haycraft  Gold  Reduction  and  Mining  Co., 

In  re,  [1900]  2  Ch.  230,  approved  34 
See  Company.  15. 

 Joplin  Brewery  Co.,  In  re 

followed      -        -  - 
See  Company.  2. 

 Kemp  V.  Bird,  (1877)  5  Ch.  D 

considered   -        -  - 
See  Landlord  and  Tenant.  2. 

 Keumey  v.  Attrill,  (1886)  34  Ch.  D.  345,  fol- 
lowed -  -  -  -  344 
See  Solicitor.  3. 

 Lamb,  In  re,  (1889)  23  Q.  B.  D.  5,  over- 
ruled -  242 
See  Solicitor.  1. 

 Linoleum  Manufacturing  Co.  v.  Nairn,  (1878) 

7  Ch.  D.  834,  distinguished  -  1 
See  Trade- mark.  1. 

 Lovegrove  v.  Nelson,  (1834)  3  My.  &  K.  1, 

20  ;  41  R.  R.  12,  considered  -  735 
See  Partnership.  1. 

 Malins  v.  Freeman,  (1836)  2  Keen.  25 ;  44 

R.  R.  178,  considered  -  -  266 
See  Vendor  and  Purchaser.  4. 

 Newnham's  Estate,  In  re,  W.  N.  (1881)  69, 

distinguished  _  -  «  799 
See  Power  of  Appointment. 

 Noakes  &  Co.  v.  Rice,  [1902]  A.  C.  24,  ap- 
plicable     -        -        -  - 
See  Mortgage.  4. 

 Page  v.  Cox,  (1851)  10  Hare,  163, 

sidered       -        -        -  - 
See  Partnership.  1. 

 Parker  v.  McKenna,  (1874)  L.  R.  10  Ch.  96, 

125,  dictum  of  Mellish  L.J.  in,  applied 
See  Vendor  and  Purchaser.    5.  606 

.  Payne  v.  Cork  Co.,  [1900]  1  Ch.  308,  distin- 
guished -  -  -  -  837 
^ee  Company.  6. 

 Pearks,  Gunston  &  Tec,  Limited  v.  Thompson, 

Talmey  &  Co.,  (1901)  18  Rep.  Pat.  Cas. 
185,  followed  -  -  -  354 
See  Company.  7. 

 Pearson,  In  re,  (1876)  3  Ch.  D.  807,  over- 
ruled -  -  -  -  360 
See  Fraudulent  Conveyance, 
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 Perry  Herrich  v.  Attucood,  (1857)  2  De  G. 

&  J.  21,  explained  and  followed  -  163 
See  Mortgage.  2. 

 Pinhorne,  In  re,  [1894]  2  Ch.  276,  con- 

siderpd  -  -  -  -  66 
>^eeWiLL.  1. 

 Powell,  In  re,  [1900]  2  Ch.  525,  considered 

See  Will.    1.  66 

 Reg.  T.  CocJcerton,  [1901]  1  K.  B.  726,  re- 
ferred to  -  -  -  -  768 
See  Schools. 

 Roberts,  In  re,  (1885)  30  Ch.  D.  234,  con- 
sidered -  -  -  -  66 
See  Will.  1. 

 Routh  V.  Webster,  (1847)  10  Beav.  561,  fol- 
lowed -  -  _  _  282 
See  Name. 

■  Salt,  In  re,  [1895]  2  Ch.  203,  followed  834 

See  Administration.  1. 
 Standley's  Estate,  In  re,  (1868)  L.  R.  5  Eq. 

303,  overruled       -        -        -  642 

/S^eeWiLL.  4. 
 StoT^es,  In  re,  (1892)  67  L.  T.  223,  followed 

See  Administration.    1.  834 

 Tamplin  v.  James,  (1880)  15  Ch.  D.  215, 

discussed  -  -  -  -  266 
See  Vendor  and  Purchaser.  4. 

 Teasdale's  Case,  (1873)  L.  R.  9  Ch.  54,  over- 
ruled -  -  -  -  14 
See  Company.  14. 

 Trevor  v.  Whitworth,  (1887)  12  App.  Cas. 

409,  principle  of,  applied  -  -  14 
See  Company.  14. 

 Wellhy  V.  Still,  [1894]  3  Ch.  641,  followed 

See  Vendor  and  Purchaser.    2.  551 
 Wilson  V.  AtUnson,  (1864)  4  D.  J.  &  S.  455, 

applicable    -        -        -        -  112 

See  Settlement.  2. 
  Wright  V.  Horton,  (1887)  12  App.  Cas.  371, 

applied       -        -        -        -  354 

See  Company.  7. 

CERTIFICATE— Government  stock  investment 
See  Donatio  Mortis  CausA.  394 

CHAIRMAN — Company  —  Winding-up —  Special 
resolution — Declaration  of  chairman 
See  Company.   17.  498 

CHARGING  ORDER— Bankrupt  director— Quali- 
fication shares — Holding  shares  "  in  his 
own  right"  -  -  -  -  602 
See  Company.  3. 

 iCosts,  Lien  for — Partnership  action — Judg- 
ment creditor — Priority  -  -  344 
See  Solicitor.  3. 

CHARITY— -Begues^  «/or  the  Charitable  Purposes 
agreed  upon  between'*  the  Testatrix  and  the 
Legatee  —  Evidence  —  Admissibility — Will — Con- 
struction — Charitable  Legacy — Limited  Charitable 
Purpose. 

A  testatrix  bequeathed  4000Z.  to  C.  "for 
the  charitable  purposes  agreed  upon  between 
«s  "  :— 

Heidi  that  this  was  a  gift  for  limited  charit- 


CHARITY— CO  wfi//  ued. 

able  pui  posps,  and  that  evidence  was  admissible 
to  shew  what  the  purposes  agreed  upon  were. 

Decision  of  Farwell  J.,  [1902]  1  Ch.  214,  on 
this  point,  afhrmed. 

But  held,  that,  the  gift  on  the  face  of  the  will 
being  of  the  capital  of  4000?.,  evidence  was  not 
admissible  to  contradict  the  will  by  shewing  that 
the  agreement  between  the  testatrix  and  tho 
legatee  was  that  only  the  income  of  the  4000Z. 
during  his  life  should  be  devoted  to  tiie  charitable 
purposes. 

Decision  of  Farwell  J.  on  this  point  reversed. 

The  Court  directed  that  a  scheme  should  be 
settled.  In  re  Huxtable.  Huxtable  v.  Craw- 
FURD      -        -        -        -        -    C.  A.  793 

2.    Mortmain — Real   Estate — Devise  of 

Land  on  Trust  for  Sale — Bequest  of  Proceeds  to 
Charity — Extension  of  Time  for  Sale — Right  of 
Trustees  to  retain  Land  Unsold — Mortmain  and 
Charitable  Uses  Act,  1891  (54  &  55  Vict.  c.  73), 
ss.  3,  5. 

A  devise  of  real  estate  to  trustees  upon  trust 
to  sell  the  same  and  hand  over  the  proceeds  to  a 
charity  is  a  gift  of  personal  estate  arising  from 
the  laud "  within  the  exception  of  s.  3  of  the 
Mortmain  and  Charitable  Uses  Act,  1891,  and  is 
not  alfectc-d  by  ss.  5,  6,  and  8  of  that  Act.  The 
trustees  are  not  obliged  to  sell  the  land  within 
a  year  from  the  testator's  death,  but  may  retain 
it  without  obtaining  the  leave  of  the  Court.  They 
are  not,  however,  at  liberty  to  postpone  the  sale 
indefinitely.  In  re  Sidebottom.  Beeley  v. 
Waterhouse    -        -        -        -    C.  A.  389 

3.    Officers  of  Voluntary  Associations — 

Charitable  Uses  —  Will  —  Impure  Personalty  — 
Gift  to  named  Persons  or  their  Successors'* — 
Charitable  Uses  Act,  1735  (9  Geo.  2,  c.  36),  «.  3. 

A  testator,  who  died  in  1886,  gave  the  rents 
of  his  freehold  and  leasehold  estates  to  his  wife 
for  life,  and  after  her  death  he  directed  his 
trustees  to  sell  the  property  and  to  divide  tlie 
proceeds  in  (amongst  others)  the  following 
legacies:  "To  M.  O.,  H.  M.,  A.  C,  Nazareth 
House,  Hammersmith,  or  their  successors,  400L 
To  E.  M.  and  M.  L.,  of  the  Convent  of  the 
Assumption,  Bromley-by-Bow,  or  their  successors, 
30UZ." 

At  the  date  of  the  will  and  of  the  death  of  the 
testator  M.  O.,  H.  M.,  and  A.  C.  were  members  and 
officials  of  a  religious  community  known  as  the 
Poor  Sisters  of  Nazareth ;  and  E.  M.  and  M.  L. 
were  members  and  officials  of  a  religious  com- 
munity known  as  the  Little  Sisters  of  tlje 
Assumption.  Both  of  these  communities  were 
societies  of  Koman  Catholic  ladies  living  to- 
gether in  a  Slate  of  celibacy  for  the  purpose  of 
sanctifying  their  souls  by  prayer  and  pious  con- 
templation: and  also  as  to  the  Poor  Sisters  of 
Nazareth,  witn  the  object  of  afifording  permanent 
homes  for  aged  and  infirm  persons  of  both  sexes  ; 
and  as  to  the  Little  Sisters  of  the  Assumption, 
with  the  object  of  gratuitously  nursing  the  sick 
of  the  poorest  classes  in  their  own  homes  : — 

Held,  that  the  bequests  were  not  gifts  to  the 
named  individuals  for  their  own  personal  benefit, 
but  to  them  as  holders  of  offices  and  for  the 
benefit  of  the  associations  in  which  they  respec- 
tively held  office ;  and  that,  as  the  objects  of  the 


2  Ch. 


INDEX. 


885 
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associations  were  charitable,  the  gifts  were  void 
under  the  Mortmain  Act,  173G. 

Codes  V.  Manners,  (1871)  L.  R.  12  Eq.  574, 
followed.    In  re  Dblant.    Conoley  v.  Quick 

Farwell  J.  642 

CLASS — "  Die  leaving  issue  "  —  Gift  over  on 
death  coupltd  with  a  contingency  234 
See  Will.  2. 

 Direction  for  settlement  of  "  the  shave  "  of 

one  of  the  class — Death  of  legatee  before 
period  of  distribution  -  -  66 
See  Will.    1 . 

CLERGY. 

See  under  Ecclesiasticat-  Law. 

CLOG — On  equity  of  redemption— Option  to 
purchase  mortgaged  stock  -  479 

See  Mortgage,  -i. 

COMPANY — Debentures — Registration  —  Creation 
of  CJuirge — Besolution  to  issue  Series  of  Deben- 
tures —  Sealing  —  Issue  —  Companies  Act,  1 900 
(63  &  64  Vict.  c.  48),  s.  14.  ' 

In  August,  1900,  a  company  resolved  at  a 
meeting  of  its  directors  to  issue  at  par  twenty 
debentures  of  100/.  each  bearing  interest  at  6  per 
cent,  and  redeemable  at  twelve  months  from 
date  of  issue.  Ou  August  31,  1900,  the  twenty 
debentures  were  sealed  with  the  company's  seal. 
By  the  debentures  the  company  charged  with 
the  payment  of  principal  and  interest  thereon  its 
undertaking  and  all  its  property  by  way  of  float- 
ing charge.  Ten  of  these  debentures  were  issued 
in  September,  1900,  but  the  remaining  ten  were 
retained  in  the  possession  of  the  company,  and 
not  issued  until  January  5,  1901,  at  which  date 
the  Companies  Act,  1900,  was  in  force.  Sect.  14 
of  tliat  Act  provides  for  the  registration  of 
mortgages  or  charges  "  created "  by  a  company 
after  the  commencement  of  the  Act: — 

Heldy  that  the  debentures  issued  on  January  5, 
1901,  did  not  require  registration  under  the  Act. 
In  re  The  Spiral  Globe,  Limited  (No.  2). 
Watson  v.  The  Spiral  Globe,  Limited. 

Joyce  J.  209 

2.    Debentures — Registration  —  Extension 

of  Time  —  Protection  of  Creditors  —  Series  of 
Debentures  ranking  pari  passu — Preservation  of 
Rights  of  Debenture-holders  inter  se— Practice — 
Companies  Act,  1900  (63  &  64  Vict.  c.  48), 
s8.  14,  15. 

The  directors  of  a  company  resolved  in  1899 
to  raise  85,000Z.  on  debentures.  The  debentures 
were  secured  on  propei  ty  included  in  a  covering 
deed  and  by  a  charge  on  all  the  property  of  the 
company,  including  its  uncalled  capital,  for  the 
time  being  as  a  floating  charge,  and  were  stated 
to  form  one  series  all  of  which  were  to  rank  pari 
passu.  Some  of  the  series  were  issued  before  the 
Companies  Act,  1900,  came  into  operation,  and, 
therefore,  did  not  require  registration.  Three 
hundred  and  twenty-seven  of  the  remaining 
debentures  were  issued  after  that  date,  but  were 
not  registered.  The  holders  of  these  debentures 
and  the  company  applied  for  an  extension  of 
time  to  enable  them  to  carry  out  the  rogisrration. 

Kekewich  J.  extended  the  time,  but  added  to 
the  order  the  qualification  introduced  by  In  re 


COKT  Am— continued. 

Joplin  Brewery  Co.,  [1902]  1  Ch.  79,  for  the 
jjrotection  of  creditors. 

Held,  by  the  Court  of  Appeal,  that  the  order 
must  be  varied  in  such  a  way  as  to  preserve  the 
rights  of  equality  of  the  debenture-holders 
inter  se.    In  re  I.  C.  Johnson  &  Co.      C.  A.  101 

3.    Director — Articles  of  Association  — 

Qualification  Shares — Holding  Shares  "  in  his  own 
Right " — Bankrupt  Dii  ector — Charging  Order — 
Judgments  Act,  1838  (1  &  2  Vict.  c.  ilO),  s.  14. 

Where  articles  of  association  of  a  company 
require  a  director  to  be  qualified  by  holding 
shares  "in  his  own  right,"  it  is  not  necessary 
that  he  should  hold  the  shares  as  beneficial 
owner,  but  to  comply  with  the  articles  he  must 
hold  them  in  such  a  way  that  the  company  may 
safely  deal  with  him  in  respect  of  the  shares, 
whatever  his  interest  in  them  may  be.  And 
although  holding  them  as  a  trustee  without 
beneficial  ownership  is  a  compliance  with  the 
articles,  it  is  not  a  compliance  if  he  holds  them 
in  a  representative  character. 

Plaintiff"  was  adjudicated  a  bankrupt  in  1888 
and  never  obtained  his  discharge.  In  April, 
1902,  he  was  a  director  of  and  held  1000  shares 
in  a  company  the  articles  of  association  of  which 
required  that  the  qualification  of  a  director 
should  be  the  holding  "in  his  own  right"  of 
100  shares,  and  that  his  office  should  be  vacated 
if  he  ceased  to  hold  the  qualifying  number  of 
shares.  In  the  same  month  the  plaintiff's  trustee 
in  bankruptcy  wrote  to  the  company  claiming 
these  shares  as  hi-s  but  postponing  his  decision 
whether  he  would  be  registered  himself  or  have 
some  nominee  registered  as  transferee.  Thereupon 
the  other  directors  excluded  thii  plaintiff  from 
the  board  on  the  ground  that  he  liad  become 
disqualified.  Subsequently  a  transfer  of  100 
other  shares  in  the  plaintiff's  favour  was  executed 
and  lodged  with  the  company  for  registration. 
Although  the  trustee  had  not  raised  any  objec- 
tion to  registration,  the  directors  refused  to 
register  the  transfer : — 

Held,  (1)  that  the  plaintiff  had  ceased  to  hold 
the  1000  sijares  "  in  his  own  right,"  and  was  not 
entitled  to  an  injunction  to  restrain  his  exclusion 
from  the  board  ;  (2)  that  he  was  entitled  to  have 
the  register  of  members  rectified  by  the  insertion 
of  his  name  therein  as  holder  of  the  second  100 
shares. 

The  words  "  in  his  own  right  "  for  the  purpose 
of  qualification,  and  the  .same  words  for  the 
purpose  of  a  ciiarging  order  under  1  &  2  Vict, 
c.  110,  s.  14, have  different  meanings.  Sutton  v. 
English  and  Colonial  Produce  Company 

Buckley  J.  502 

4.  Directors — Fiduciarij  Position  —  Pur- 
chase of  Shares — Negotiations  for  Sale  of  Under- 
taking— Obligation  to  Disclose. 

The  directors  of  a  company  are  not  trustees 
for  individual  shareholders,  and  may  purchase 
their  shares  without  disclosing  pending  negotia- 
tions for  the  sale  of  the  company's  undertaking. 
Percival  v.  Wright      -    Swinfen  Eady  J.  421 

5.  Meetings — Notice — Special  Resolution 

— Amendment — Companies  Act,  1862  (25  <fc  26 
Vict.  c.  89).  51. 

A  special  resolution  need  not  follow  the 
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exact  terms  of  the  notice  given  under  s.  51  of  th,e  j 
Companies  Act,  1862,  but  may  be  amended  at  I 
the  first  meeting,  e.g.,  by  reducing  the  reraunera-  i 
tion  proposed  for  the  directors.  Tokbock  v.  Lord 
Westbury  -        -  Swinfen  Eady  J.  871 

6.  Memorandum  of  A  ssociation — Becon- 

struction  under  Power  in — Memorandum — Sale  of 
Assets  for  Shares  in  New  Company — Resolutions 
contemporaneously  passed  for  approval  of  Sale 
Agreement  and  for  Voluntary  Winding-up — Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  «.  161. 

The  memorandum  of  association  of  a  company 
contained  powers  to  sell  its  undertaking  for 
shares  in  another  company,  and  to  distribute  i 
amongst  its  members  in  specie  any  of  its  pro-  j 
perty.    Its  articles  of  association  empowered  the 
liquidators  in  its  winding-up,  with  tlie  sanction  : 
of  an  extraordinary  resolution,  to  distribute  in  i 
specie  amongst  the  contributories  any  part  of  its  ; 
assets.    The  company  while  a  going  concern  | 
agreed  to  sell  its  undertaking  and  all  its  property 
to  another  company,  the  consideration  being — 
(a)  that  the  purchaser  company  should  pay  the 
vendor  company's  debts  and  perform  its  obliga- 
tions, and  keep  the  vendor  company  and  its 
liquidators  and  contributories  indemnified ;  (6) 
that  the  vendor  company  should  retain  a  sum  to 
pay  the  coats  of  and  incidental  to  its  winding-up ; 
(c)  the  allotment  to  the  vendor  company  or  its 
nominees  of  fully  paid  shares  in  the  purchaser 
company.    The  agreement  was  conditional  on  its 
being  sanctioned  by  an  extraordinary  resolution 
of  the  vendor  company  before  January  1,  1902. 

On  December  30,  1901,  the  vendor  company 
passed  by  a  three-fourths  majority  resolutions — 
(a)  that  the  agreement  should  be  adopted  and 
carried  into  effect;  (&)  for  voluntary  winding- 
up  and  the  appointment  of  a  liquidator,  who  was 
authorized  to  distribute  any  of  the  assets  amongst 
the  members  in  specie.  At  a  subsequent  meeting 
resolution  (&)  was  confirmed  as  a  special  resolu- 
tion : — 

Held,  that  the  sale  was  properly  made  under 
the  power  of  sale  in  the  memorandum,  and  was 
not  vitiated  by  the  fact  that  it  involved  the  com- 
pany's immediately  going  into  voluntary  liquida- 
tion ;  and  that  it  was  not  in  disguise  a  sale  by 
the  liquidator  upon  terms  not  justified  by  s.  161 
of  the  Companies  Act,  1862. 

Cotton  v.  Imperial  and  Foreign  Agency  and 
Investment  Corporation,  [1892]  '6  Ch.  454,  fol- 
lowed and  explained. 

Paijne  v.  Cork  Co.,  [1900]  1  Ch.  308,  distin- 
guished. Doughty  v.  Lomagunda  Eeefs,  Limited 

Buckley  J.  837 

7.  Name — Corporate  Name — Trade  Name 

— Separate  User — Biglit  to  Protection — Limited 
Company — Companies  Act,  1862  (25  &  26  Vict, 
e.  89),  ss.  41,  42. 

A  limited  company  may  acquire  a  right  to 
protection  of  a  trade  name  used  separately  from 
its  corporate  name,  although  such  user  is  in  con- 
travention of  ss.  41,  42  of  the  Companies  Act, 
1862. 

Pearks,  Gunston  &  Tee,  Limited  v.  Thompson, 
Talmey  &  Co.,  (1901)  18  Eep.  Pat.  Cas.  185,  fol- 
lowed. 

^  Wright  v.  Horton,  (1887)  12  App.  Cas.  371, 
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applied.  H.  E.  Randall,  Limited  v.  British 
AND  American  Shoe  Company 

Swinfen  Eady  J.  354 

8.  Name  —  Registered  Nam^  —  Proposed 

New  Company — Similarity  of  Name — Injunction 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
s.  20. 

On  an  application  by  a  company  registered 
under  the  Companies  Act,  1862,  to  restrain  the 
registration  of  a  new  company  with  a  title  alleged 
to  be  so  similar  to  that  of  the  old  company  as  to 
be  calculated  to  deceive,  it  is  material  to  con- 
sider—(1)  what  business  has  been  or  is  intended 
to  be  carried  on  by  the  old  company,  and  what  is 
intended  to  be  carried  on  by  the  new  company  ; 
and  (2)  what  sort  of  name  has  been  adopted  by 
the  old  company. 

A  company  cannot,  merely  by  registering  as 
its  title,  or  part  of  its  title,  a  single  word,  what- 
ever its  nature,  remove  that  word  from  the 
English  language  so  far  as  regards  its  use  in  the 
title  of  subsequent  companies. 

A  company  registered  as Aerators,  Limited," 
sought  to  restrain  the  registration  of  a  new  com- 
pany with  the  name  "  Automatic  Aerators 
Patents,  Limited,"  on  the  ground  that  it  so 
nearly  resembled  the  name  of  the  plaintiff  com- 
pany as  to  be  calculated  to  deceive.  The 
principal  object  of  both  companies  was  the 
manufacture  of  apparatus  for  the  instantaneous 
automatic  aeration  of  liquids;  but  the  patents 
and  apparatus  of  the  plaintiff  company  were 
quite  different  from  those  of  the  defendants : — 

Held,  that  the  plaintiff  company  had  no 
monopoly  of  the  word  "  Aerator,"  which  was  a 
word  in  common  use  in  the  English  language; 
and  the  injunction  was  refused.  Aerators, 
Limited  v.  Tollitt     -        -    Farwell  J.  319 

9.  Promoter — Fiduciary  Relation — Sale 

of  Property  to  Company — Secret  Profit — Fraudu' 
lent  Prospectus  —  Non-disclosure  of  Promater^s 
Interest  —  Liability  of  Promoter  —  Measure  of 
Damages — Profit  on  Sale. 

The  promoters  of  a  company  purchased 
property  for  the  purpose  of  selling  it  to  the  com- 
pany when  formed.  The  property  was  conveyed 
to  a  trustee  for  the  promoters  nominated  by  them, 
and  was  afterwards  by  the  direction  of  the  pro- 
moters conveyed  by  him  to  a  trustee  for  the 
company,  who  was  also  nominated  by  the  pro- 
moters, they  receiving  from  the  company  an 
increased  price  on  the  sale.  The  promoters  also 
nominated  the  first  directors  of  the  company  and 
provided  the  qualification  of  some  of  them.  The 
prospectus  of  the  company,  which  was  issued  for 
the  purpose  of  inducing  the  public  to  subscribe 
for  its  shares,  was  prepared  with  the  knowledge 
and  privity  of  the  promoters,  so  that,  as  the  Court 
held,  they  were  responsible  for  it.  It  did  not 
disclose  the  fact  that  the  promoters  were  the  real 
vendors  of  the  property  to  the  company,  but,  on 
the  contrary,  represented  the  promoters'  trustee 
as  the  vendor.  The  company  afterwards  went 
into  liquidation. 

Upon  a  summons  by  the  liquidator  to  compel 
the  promoters  to  account  for  the  profit  which  they 
had  obtained  on  the  resale  of  the  property : — 

Held,  that  the  promoters  as  such  stood  in  a 
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fiduciary  position  towards  the  persons  who  were 
invited  to  take  shares  in  the  company,  and  that 
it  was  their  duty  to  disclose  to  those  persons  the 
fact  that  they  were  the  real  vendors  to  the 
<;ompany : 

Held,  that  the  prospectus  was  a  fraudulent 
one,  and  that  for  their  breach  of  duty  by  this 
non-disclosure  the  promoters  were  liable  in 
damages  to  the  company,  and  that  the  true 
measure  of  the  damages  was  the  proiit  which  the 
promoters  had  obtained  upon  the  purchase  and 
resale  of  the  property. 

Decision  of  Wright  J.  affirmed.  In  re  Leeds 
AND  Hanley  Theatres  of  Varieties,  Limited 

C.  A.  809 

10.  Prospectus  —  Omiiysion  of  Material 

Contract — Knowingly  issue  — Waiver  Clause — 
Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  38. 

If  a  director  leaves  to  others,  without  further 
inquiry,  a  statement  in  the  prospectus  that  there 
are  or  may  be  other  material  contracts,  without 
giving  the  particulars  of  the,  contracts,  and  wil- 
fully— that  is,  with  knowledge  that  he  is  doing 
80 — abstains  from  inquiry,  be  cannot  rely  on  his 
ignorance  as  a  defence  to  an  action  under  s.  38 
of  the  Companies  Act,  1867.  A  plea  of  ignor- 
ance on  the  part  of  a  director  can  only  be  main- 
tained where  the  facts  enable  him  to  establish  a 
right  to  say  that  the  prospectus  is  not  a  docu- 
ment for  which  he  is  responsible. 

No  protection  is  afforded  to  those  responsible 
for  the  issue  of  a  prospectus,  under  a  waiver 
<jlause  which  they  invite  subscribers  to  submit 
themselves  to,  unless  they  fairly  disclose  what  is 
the  nature  of  the  rights  which  they  ask  should 
be  waived.    Watts  v.  Bucknall     Byrne  J.  628 

11.  Prospectus  —  Omission  of  Material 

Contract — Waiver  Clause — Companies  Act,  1867 
(30  &  31  Vict.  c.  131),  s.  38. 

A  waiver  clause  in  a  prospectus  as  to  the 
•disclosure  of  contracts  under  s.  38  of  the  Com- 
panies Act,  1867,  may  be  enforced  against  an 
intending  shareholder,  if  ifc  is  honest  and  not 
misleading,  but  not  if  it  fails  to  give  sufficient 
notice  as  to  the  nature  of  what  is  to  be  waived. 

The  prospectus  of  a  mining  company  dis- 
closed (inter  alia)  an  agreement  as  to  the  pur- 
chase of  the  produce  of  the  mine,  and  stated  that 
the  directors  had  guaranteed  the  subscription  of 
a  part  of  the  capital,  and  would  receive  a  com- 
mission for  so  doing.  It  then  stated  that  there 
might  also  be  various  trade  contracts  and  busi- 
ness arrangements  in  addition  to  the  before- 
mentioned  agreement  as  to  the  purchase  of  the 
produce,  and  that  as  these  contracts  and  business 
arrangements  and  the  above-mentioned  under- 
writing agreements  might  constitute  contracts 
within  s.  38  of  the  Companies  Act,  1867,  applicants 
for  shares  should  be  deemed  to  waive  tlie  inser- 
tion of  the  particulars  of  any  such  contracts, 
arrangements,  or  agreements.  The  prospectus 
did  not  disclose  a  contract  between  the  promoters 
and  K.,  the  future  chairman  of  the  company, 
whereby  a  firm  of  which  K.  was  a  member  was 
to  receive  12,000  fully  paid  11.  vendor's  shares,  as 
to  2000  for  commission  for  underwriting,  and  as 
,4o  10,000  for  the  use  of  the  names  of  K.  and  the 
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firm  on  the  prospectus,  and  for  adopting  the 
company : — 

Held,  )jy  Farwell  J.  and  by  the  Court  of 
Appeal,  (1)  that  this  was  a  contract  which  ought 
under  s.  38  to  have  been  disclosed ;  (2)  that  it 
was  not  covered  by  the  waiver  clause. 

Per  Eomer  L.'j. :  Apart  from  s.  38,  the  con- 
tract ought  in  fairness  to  intending  investors  to 
have  been  disclosed  in  the  prospectus.  Cackett 
V.  Keswick      -        -        -        -    C.  A.  456 

12.    Beduction  of  "  Capital " — Cancella- 

tion of  Paid-up  Shares  ivhere  Capital  not  lost  or 
unrepresented  by  available  Assets  or  repaid — Com- 
panies Act,  1867  (30  &  31  Vict.  c.  131),  s. 
Companies  Act,  1877  (40  &  41  Vict.  c.  26),  s.  3. 

In  speaking  of  reduction  of  capital  the  word 
"  capital "  means  neither  nominal  capital  to  the 
exclusion  of  paid-up  capital,  nor  the  latter  to  the 
exclusion  of  the  former. 

A  reduction  of  nominal  capital  which  is  paid 
up  must  be  so  made  as  not  to  affect  the  equili- 
brium of  the  company's  balance-sheet  to  the 
prejudice  of  the  company's  creditors.  This  equi- 
librium is  not  disturbed  where  the  reduction  is 
effected  (a)  by  cancelling  capital  lost  or  unrepre- 
sented by  available  assets,  or  (6)  by  paying  off 
capital  in  excess  of  the  company's  wants  (in  each 
case  under  s.  3  of  the  Companies  Act,  1877), 
because  in  either  case  tlie  balance  item  on  the 
debit  or  credit  side  of  the  balance-sheet  (as  the 
case  may  be)  is  unaffected ;  but  the  section  im- 
pliedly forbids  the  writing  off  of  paid-up  capital 
which  is  not  lost  or  unrepresented  by  available 
assets  or  returned — the  result  in  that  case  being 
to  disturb  the  equilibrium  of  the  balance-sheet 
by  striking  out  of  the  debit  or  liability  side  a  sum 
representing  paid-up  capital,  leaving  the  credit 
or  asset  side  unaffected. 

A  company  had  a  nominal  capital  of  700,300Z. 
divided  into  11.  shares,  of  which  350,0002.  were 
preference,  350,000  ordinary,  and  300  founders' 
shares.  All  the  shares  were  fully  paid  up.  The 
existence  of  founders'  shares  with  special  rights 
being  found  inconvenient,  and  it  being  estimated 
that  each  fully  paid  founders'  share  was  worth 
260  ordinary  shares  with  a  liability  to  pay  IZ.  per 
share  thereon,  the  company  agreed  with  persons 
purporting  to  contract  on  behalf  of  themselves 
and  the  other  holders  of  founders'  shares  that  the 
300  founders'  shares  should  be  cancelled  on  the 
terms  of  each  holder  of  those  shares  taking  in 
lieu  thereof  260  unpaid  ordinary  shares  (in  all 
78,000),  which  were  to  be  provided  by  increasing- 
the  capital  of  the  company  by  at  least  78,000?. 
The  agreement  was  conditional— (1)  on  its  being 
ratified  by  the  founders'  shareholders  and  (2)  ap- 
proved by  the  company  in  general  meeting,  and 
(3)  on  the  capital  being  increased  as  above  men- 
tioned, (4)  on  a  special  resolution  being  passed 
for  reduction  of  capital  by  cancelling  the  founders' 
shares,  and  (5)  on  the  Court's  sanction  being 
obtained  to  the  reduction. 

Resolutions  were  then  passed — (a)  increasing 
the  capital  of  the  company  to  1,000,3002.  by 
creating  150,000  further  ordinary  shares  and 
150,000  further  preference  shares,  (6)  (special) 
for  reducing  the  capital  to  1,000,0002.  by  cancel- 
ling the  founders'  shares,  and  (c)  approving  tho 
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agreement.  All  the  holders  of  founders'  shares 
ratified  the  agreement. 

Before  issuing  any  of  the  new  300,C00  shares 
the  company  petitioned  the  Court  for  an  order 
confirming  the  reduction  of  capital. 

Buckley  J.  refused  to  confirm  the  reduction 
(as  tiie  dehit  in  the  balance-sheet  in  respect  of 
paid-up  capital  would  thereby  bo  reduced  by  300?., 
whereas  the  amount  was  only  to  be  recouped  by 
something  to  be  done  after  the  confirmation),  but 
pointed  out  that  the  object  in  view  could  be 
attained  by  other  means,  for  the  adoption  of 
which  he  allowed  the  petition  to  stand  over. 

The  holders  of  the  founders'  shares  having 
been  joined  as  co-petitioners,  oo  its  being  alleged 
and  proved  that  the  78,000  shares  had  been 
allotted  to  them,  and  that  they  had  paid  con- 
siderably more  than  300Z.  to  the  company  in 
respect  of  those  shares,  and  that  they  claimed  no 
beneficial  right  or  interest  in  tiie  founders'  shares, 
but  held  them  in  trust  for  the  company  and 
desired  to  have  them  cancelled  by  the  Court : — 

Buckley  J.  confirmed  the  reduction. 

British  and  American  Trustee  and  Finance 
Corporation  v.  Couper,  [1894]  A.  C.  899,  distin- 
guished. 

Form  of  minute  approved  by  the  Court.  In 
re  Anglo-French  Exploration  Company 

Buckley  J.  845 

13,    Reduction  of  Capital — Petition  for 

Confirmation — Losses  to  he  home  equally  or  rate- 
ably  in  Proportion  to  Capital  paid  up  on  Shares — 
Shares  of  the  same  Class  with  Different  Amounts 
paid — Article  providing  for  Division  of  Capital  in 

Winding-up  —  Jurisdiction  to  sanction  equitable 
Scheme — Companies  Act,  1867  (30  &  31  Vict, 
e.  131),  s.  11. 

There  is  no  rule  that  where  the  articles  of 
association  of  a  company  provide  that,  in  the  case 
of  a  winding-up,  losses  are  to  be  borne  by  the 
members  in  proportion  to  the  capital  paid  up  on 
their  shares,  the  same  principle  must  be  applied 
in  the  case  of  any  reduction  of  capital  as  between 
shares  in  the  sime  class  with  different  amounts 
paid  up.  The  Court  has  jurisdiction,  after  pro- 
viding for  the  protection  of  creditors,  to  sanction 
any  scheme  which  is  not  unjust  or  inequitable. 

Decision  of  Farwell  J.,  [1902]  2  Ch.  178, 
reversed.  In  re  Credit  Assurance  and  Guaran- 
tee Corporation,  Limited    -        -    C.  A.  601 

14.    Shares,  Surrender  of — Invalidity — 

Release  of  Shareholder'' s  Liability — Rectification 
ofRegider — Discretion  of  Court — Lapse  of  Time — 
Limited  Company — Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  ss.  26,  35 ;  Sched.  L,  Table  A,  clauses 
20,  21. 

A  surrender  of  shares  in  a  limited  company, 
the  company  releasing  the  shareholder  from 
further  liability  in  respect  of  the  shares,  is  equi- 
valent to  a  purchase  of  the  shares  by  the  company, 
and  is  therefore  illegal  and  null  and  void  on  the 
principle  of  Trevor  v.  Whitivorth,  (1887)  12  App. 
Cas.  409. 

A  surrender  of  shares  which  has  the  efteet  of 
reducing  the  company's  capital  can  be  supported 
only  under  circumstances  which  would  have 
justified  a  forfeiture  of  the  shares,  the  validity  of 
forfeiture  being  recognised  by  s.  26  of  the  Com- 
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panics  Act,  18G2,  and  by  Table  A  to  that  Act,, 
clauses  20,  21. 

Per  Stirling  L.J.  :  Teasdale's  Case,  (187.3) 
L.  R.  9  Ch.  54,  ought  not  to  have  been  followed 
in  Eichbaum  v.  City  of  Chicago  Grain  Elevators', 
[1891]  3  Ch.  459,  inasmuch  as  the  circumstances 
of  the  two  cases  differed  in  a  material  point. 

Semble,  that  Teasdale's  Case  has  been  over- 
ruled by  Trevor  v.  Whitworth. 

Per  Cozens-Hardy  L.J. :  A  surrender  of  fully 
paid  shares  is  unlawful,  except  under  circum- 
stances which  would  justify  a  forfeiture. 

A  surrender  of  shares  which  is  illegal  and  null 
and  void  having  been  made,  the  Court  will,  in  an 
action  by  the  surrenderor  against  the  company, 
order  the  plaintiff's  name  to  be  restored  to  tho 
company's  register  in  respect  of  the  surrendered 
shares,  even  after  the  lapse  of  years,  the  shares 
not  having  been  meanwhile  reissued  or  otherwise 
dealt  with  by  the  company. 

Decision  of  Kekewich  J.,  [1901]  2  Ch.  265,  on 
the  former  point  affirmed,  and  on  the  latter  point 
reversed.  Bellerby  v.  Rowland  &  Marwood'&- 
Steamship  Company     -        -        -    C.  A.  14 

15.          Voluntary  Winding-up — Coni'puhory 

Order  —  Contributory  —  Fully  paid  Shareholder, 
Petition  by — Surplus  Assets — Directors — Presents 
of  Shares — Fraud — Breach  of  Trust — Jurisdiction 
—Companies  Act,  1862  (25<f;  26  Vict.  c.  89),  s.  145. 

A  contributory  of  a  company,  even  though  he 
is  the  holder  of  fully  paid  shares,  is  not  debaired 
from  presenting  a  compulsory  winding-up  petition 
by  the  mere  fact  that  there  is  a  voluntary  liqui- 
dation pending  in  which  there  is  a  suipliis  or 
probable  surplus  of  assets  for  distribution.  The 
jurisdiction  to  make  a  compulsury  order  is  not 
limited  to  cases  either  where  the  voluntary  liqui- 
dation is  proved  to  be  a  sham  or  a  fraud,  or  wliere 
the  petition  is  suj^ported  by  creditors,  but  may  be 
exercised  wherever  the  Court  is  satisfied  that  the 
voluntary  liquidation  is  existing  in  circumstances 
which  are  likely  to  prejudice  the  shareholders,, 
and  that  some  benetit  will  result  to  the  share- 
holders by  the  exercise  of  the  jurisdiction. 

During  the  pendency  of  the  voluntary  wind- 
ing-up of  a  company  having  surplus  assets,  a 
petition  for  a  compulsory  winding-up  order  wa» 
presented  by  a  fully  paid  shareholder : — 

Held,  that  the  case  was  not  one  in  which  the;- 
Court  would  exercise  its  jurisdiction  to  make  a 
compulsory  order,  the  evidence  not  being  suffi- 
cient to  shew  that  any  benefit  would  thereby 
result  to  the  shareholders.  The  petitiou  was- 
therefore  disinisted,  but,  in  the  circumstances,, 
without  costs. 

Decision  of  Wright  J.  aflSrmed. 

In  re  Hay  craft  Gold  Reduction  and  Mining> 
Co.,  [1900]  2  Ch.  230,  and  In  re  Gutta  Percha^ 
Corporation,  [1900]  2  Ch.  665,  approved. 

In  re  Gold  Co.,  (1879)  11  Ch.  D.  701,  con- 
sidered. In  re  National  Company  for  the 
Distribution  of  Electricity  by  Secondary 
Generators      -        -        -        -    C.  A.  34 

16.    Winding-up — Examination,  Private 

— Attendance  of  Solicitor —  Undertalcing  not  to 
Disclose— Companies  Act,  1862  (25  &  26  Vict^ 
c.  89),  s.  115. 

The  examination  of  witnesses  in  the  winding* 
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COMPANY— co?ii«/«  lied. 

up  of  a  company  under  s.  11")  of  tlie  Companies 
Act,  1862,  is  a  private  proceeding ;  therefore, 
where  a  ^Yitness  directed  to  be  examined  under 
this  section  was  attended  by  a  solicitor  who  also 
represented  a  third  party  against  wliom  an  action 
by  the  company  was  pending  : — 

Heldy  that  the  registrar  might  exact  from  the 
solicitor,  as  the  condition  of  his  being  allowed  to 
be  present  at  the  examination,  an  undertaking 
not  to  disclose  to  any  one  without  the  leave  of  the 
CJourt  any  information  he  might  acquire  at  the 
examination.  In  re  London  and  Northern 
■  Bank,  Limited.  Haddock's  Case.  Hoyle's 
Case        -        -        -        -        -    C.  A.  73 

17.    Winding-up— Besdlulioriy  Special — 

Declaration  of  Chairman — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  51. 

Tlie  declaration  of  the  chairman  of  a  meeting 
called  to  pass  a  resolution  under  a.  51  of  the 
Companies  Act,  18G2,  is  not  conclusive  where  the 
declaration  shews  on  the  face  of  it  that  the  statu- 
tory majority  has  not  voted  in  favour  of  the 
resolution. 

In  re  Hadleigli  Castle  Gold  Mines,  Limited, 
[1900]  2  Ch.  419,  and  Arnot  v.  United  African 
Lands,  Limited,  [1901]  1  Ch.  518,  distinguished. 
In  re  Caratal  (New)  Mines,  Limited 

Buckley  J.  498 

18.    Winding-up  —  "  Surplus  Assets "  — 

Lo'S  of  Capital — Profits  earned  before  Winding- 
up —  Dividend  not  declared — Bights  of  Preference 
and  Ordinary  Shareholders  inter  se. 

The  capital  of  a  trading  company  consisted  of 
lOZ.  shares,  preference  and  ordinary,  all  paid  up 
in  lull,  the  former  being  entitled  to  a  cumulative 
preferential  dividend.  The  articles  of  association 
empowered  the  directors  to  set  aside  out  of  the 
profits  such  sums  as  they  thought  proper  as  a 
reserve  fund.  For  some  years  the  preferential 
dividend  was  paid,  and  then  for  three  years  the 
business  was  carried  on  at  a  loss,  the  result  being 
a  loss  of  capital  to  the  amount  of  4346/.  In  the 
next  year  there  was  a  profit  of  1675Z.  on  the 
year's  trading,  but  the  directors  did  not  declare  a 
dividend  or  make  any  appropriation  of  that  sum. 
The  company  went  into  voluntary  liquidation, 
the  debts  were  all  paid,  and  the  capital,  to  the 
extent  of  11.  per  share,  was  returned  to  the  share- 
liolders.  The  sum  of  1675Z.  remained  in  the 
hands  of  the  liquidator  : — 

Held,  upon  the  construction  of  the  articles, 
that  the  preference  shareholders  were  not  entitledL 
to  have  this  sum  applied  in  paying  them  dividends 
for  the  four  years  in  which  they  had  received 
none,  but  that  it  must  be  divided  as  capital 
rateably  among  all  the  shareliolders. 

Decision  of  Wright  J.,  [1901]  2  Ch.  184, 
affirmed. 

In  re  Bridgeivater  Navigation  Co.,  [1891]  1  Ch. 
155,  and  Bishop  v.  Smyrna  and  Cassaha  By.  Co., 
[1895]  2  Ch.  265,  considered  and  distinguished. 
In  re  Crichton's  Oil  Company  -  C.  A.  86 
 Trustees — Investment — Shares — Breach  of 

trust  -        -        -        -        -  667 

See  Trustee.  3. 
 Winding-up — Costs  —  Taxation  —  Drawing 

bills  of  costs  _        _        .  412 

See  Practice.  1. 


COMPANIES  WINDING-UP  RULES,  AprU,  1892, 
r.  171  -        -        -        -        -  412 

See  Practice.  1. 

COMPULSORY  WINDING-UP— Company  —  Vo- 
luntary winding-up  —  Contributory  — 
Jurisdiction  -         -        -  34 

See  Company.  15. 

CONDITION— That  devisee  should  take  and  use 
testator's  name — Lunacy  and  death  of 
devisee  -  -  -  -  193 
See  Will.  3. 

CONDITIONS  OF  SALE— Lease— Title— Waiver 
of  objection — Objection  as  to  root  af 
title  -  .  -  -  -  -  517 
See  Vendor  and  Purchaser.  6. 

CONFLICT  OF  LAWS— Covenant  to  settle  after- 
acquired    property  —  Marriage  with 
foreigner — Domicil— Law  applicable 
See  Settlement.    1.  333 

CONTRACT — Prospectus — Omission  of  material 
Contract — Waiver  clause  -  -  45S 
See  Company.  11. 

 Vendor  and  Purchaser. 

See  Cases  under  Vendor  and  Pur- 
chaser. 

CONTRIBUTORY  —  Company  —  Vol  untary  wind- 
ing-up —  Compulsory  order  —  Fraud- 
Breach  of  trust  -  -  -  34 
See  Cobipany.  15. 

CONVEYANCE  — i?eai  Estate— G rant— Common 
Laio  Assurance— Statute  of  Uses  (21  Hen.  8,  c.  10),.  • 
8. 1 — Exception — Uncertainty— Election — Limita- 
tion of  Estate  of  Freehold  to  commence  infuturo — 
Validity. 

A  freehold  estate  was  conveyed  by  a  vendor 
unto  and  to  the  use  of  the  purchaser  in  fee 
simple,  "  except  and  reserving  unto  the  vendor 
a  piece  of  land  not  less  than  forty  feet  in  width 
commencing  at  the  point  A  marked  on  the 
plan"  to  the  conveyance  "and  terminating  at 
the  nearest  road  to  be  made  by  the  purchaser 
or  his  assignee  on  the  estate  no  as  to  give  access 
to  such  road  from"  other  lands  of  the  vendor. 
The  exact  position  of  the  piece  of  land  so 
excepted  was  riot  in  any  way  defined  either  by 
boundaries  or  colour  so  as  to  distinguish  it  from 
the  rest  of  the  land  desciibed  in  the  conveyance 
and  plan.  Subsequently  the  purchaser  (who 
had  bought  the  estate  for  building  purposes) 
prepared  a  road  plan  shewing  a  strip  of  land 
forty  feet  in  width  as  the  site  for  a  road  extending 
from  tlie  point  A  on  the  plan  to  the  conveyance 
to  an  intended  road,  also  shewn  on  the  road  plan 
and  afterwards  completed,  and  which  was  the 
"  nearest  road  "  to  the  point  A.  This  was  said 
to  operate  as  an  election  by  the  purchaser 
defining  the  "forty  feet"  piece  and  so  making 
the  uncertain  exception  certain  : — 

Held,  that  the  "  forty  feet "  piece  so  said  to 
have  been  defined  had  not  been  effectually 
excepted  from  the  conveyance,  (I.)  because  the 
conveyance  operated  at  common  law  and  not 
under  the  Statute  of  Uses,  so  that  the  exception-, 
being  in  the  nature  of  a  limitation  of  an  estate  of 
freehold  to  commence  in  future,  was  bad;  and 
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(2.)  because,  even  if  the  conveyance  could  be 
beld  to  operate  under  the  Statute  of  Uses,  the 

•  exception  was  bad  as  infringing  the  rule  against 
perpetuities,  since  any  election  necessary  to  give 
eflect  to  the  exception  might  not  be  made, 
according  to  the  terms  of  the  conveyance,  until 
after  the  "  nearest  road  "  had  been  made  by  the 
purchaser  or  his  assignee,  an  event  not  neces- 
sarily occurring  within  the  period  prescribed  by 
tthe  rule. 

Where  there  is  a  grant  by  deed  with  an 
exception  out  of  it,  the  exception  is  to  be  taken 
as  inserted  for  the  benefit  of  the  grantor  and 
to  be  construed  in  favour  of  the  grantee. 

Whether  an  uncertainty  in  a  grant  or  exception 
-can  be  made  good  by  election,  quxre. 

Decision  of  Buckley  J.  affirmed.  Savill 
Beothers,  Limited  v.  Bethell     -     C.  A.  523 

 Fraudulent  conveyance — Voluntary  settle- 
ment- -  _  _  _  360 
See  Fraudulent  Conveyance. 

CONVEYANCING  AND  LAW  OF  PROPERTY— 

Covenant,  Breach  of — Personal  covenant 
See  Landlord  and  Tenant.    1.  635 

 Equitable  mortgagee — Conflicting  equities 

—Priority  -  -  -  -  163 
See  Mortgage.  2. 

 Leasehold  house — Title — Open  contract — 

Breach  of  covenant  to  repair  -  214 
See  Vendor  and  Purchaser.  7. 

CORPORATION— iStoiMtor?/  Powers— Provisional 
^Order  —  Electric  Lighting  —  "  Public  Duty  " — 
Negligence — Action — Acts  done  in  Execution  of 
Statute  —  Judgment  —  Costs  —  "  Solicitor  and 
^Client " — Appeal — Public  Authorities  Protection 
Act,  1893  (  56  (fc  57  Vict.  c.  61),  s.  1  (b). 

By  the  Public  Authorities  Protection  Act, 
1893,  s.  1  (6),  judgment  for  the  defendant  in  an 
action  brought  in  respect  of  acts,  or  alleged 
defaults,  in  execution  of  an  Act  of  Parliament, 
"or  of  any  public  duty  or  authority,"  carries 
costs  as  between  solicitor  and  client : — 

Seld,  that  the  protection  of  the  section 
extended  to  a  municipal  corporation  acting  under 
the  powers  conferred  upon  it  by  a  provisional 
electric  lighting  order,  duly  confirmed  by  statute. 

The  enactment  does  not  apply  to  appeals. 

•  Jeremiah  Ambler  &  Sons,  Libiited  v.  Bradford 
Corporation  -       -       -       -       C.  A.  585 

COSTS  —  "  Disbursement "  —  Taxation  —  Estate 
duty,  including  in  bill  -  -  242 
See  Solicitor.  1. 

 Disbursements  —  Deposit  as  security  for 

costs  of  discovery  -  -  -  696 
See  Solicitor.  2. 

 Leaseholds  —  "  Deducing  title  "  —  Single 

document  -  -  _  -  551 
See  Vendor  and  Purchaser.  2. 

 Lien   for    costs  —  Judgment   creditor  — 

Charging  order — Priority  -  -  344 
See  Solicitor.  3. 

 Public  authorities  protection  —  "Solicitor 

and  client "  -  -  -  -  585 
See  Corporation. 
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 Taxation — Drawing  bills  of  costs— Company 

— Winding-up  -  -  -  412 
See  Practice.  I. 

COVENANT  —  Leasehold  house  —  Title  —  Open 
contract — Breach  of  covenant  to  repair 
See  Vendor  and  Purchaser.   7.  214 

 Quiet  enjoyment,  Covenant  for — Personal 

covenant  -  -  -  -  635 
See  Landlord  and  Tenant.    1 . 

 Restrictive — Lessee — Assigns  -  612 

See  Landlord  and  Tenant.  2. 

 To  settle  after-acquired  property — Marriage 

with  foreigner  —  Domicil — Law  appli- 
cable -  -  -  -  333 
See  Settlement.  1. 

CREDITOR— Bankruptcy  practice. 
See  under  Bankruptcy. 

CULVERT  —  Title  —  Misdescription  —  Latent 
defect— Underground  culvert  for  water 
See  Vendor  and  Purchaser.    1».  258 

DAMAGES — Measure  of — Fraudulent  prospectus 
— Non-disclosure  of  promoter's  interest 
See  Company.   9.  809 

 Sale  by  trustees — Repurchase  by  one  trustee 

See  Vendor  and  Purchaser.   5.  606 

DEATH — Direction  for  settlement  of  "  the  share  " 
of  one  of  the  class — Death  of  legatee 
before  period  of  distribution  -  66 
See  Will.  1. 

DEBENTURE — Registration — Extension  of  time 
See  Company.    1,  2.  101,  209 

DEBTORS  ACT— Attachment,  Second  order  for 
— Rearrest — Imprisonment  -  784 
See  Attachment. 

DEBTS — Liability  of  appointed  fund  for  -  799 
See  Power  of  Appointment. 

 Marshalling  assets — Pecuniary  legatees  and 

specific  devisees  -  -  -  834 
See  Administration.  1. 

 Proof  of  debt — Insolvent  estate — Rate  of 

interest  -  -  -  318,  n. 
See  Lunacy. 

DEEDS  —  Equitable  mortgage  —  "  Notice  "  — 
Fraud  of  vendor's  solicitor — Possession 
of  title-deeds— Priority  -  -  399 
See  Vendor  and  Purchaser.  3. 

DEPOSIT — As  security  for  costs  of  discovery — 
Disbursements  _  -  -  596 
See  Solicitor.  2. 

DEPOSIT-BOOK— Post  Office  Savings  Bank  394 
See  Donatio  Mortis  CausI. 

DEPRIVATION  —  Offences  by  clergymen  — 
Separation  order  by  Court  of  summary 
jurisdiction  -  -  -  -  508 
See  Ecclesiastical  Law. 

DESCENT  —  Gavelkind  —  Partibilitv  —  Col- 
laterals -  -  -  -  488 
See  Gavelkind. 
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DIBECTOE — Bankrupt — Qualification  shares  — 
Holding  shares  "  in  his  own  right  "  502 
See  Company.  3. 

«— —  Fiduciary  position — Purchase  of  shares — 
Negotiations  for  sale  of  undertaking — 
Obligation  to  disclose  -  -  421 
See  Company.  4. 

•<*  DISBURSEMENT  "—Costs— Taxation— Estate 
duty,  including  in  bill  -  -  242 
See  SoLiciTOB.  1. 

J)ISBUBSEMENTS — Taxation — Deposit  as  secu- 
rity for  costs  of  discovery  -  -  596 
See  SoLiciTOK.  2. 

DISTEIBUTIONS,  STATUTE  OF  —  Illegitimate 
children — Gift  to  children  nominatitn — 
(xift  to  next  of  kin  -  -  -  542 
See  Will.  4. 

■  Intestacy — Death  of  sole  legatee  and  execu- 
trix—Hotchpot -  -  -  605 
See  Will.  5. 

DOCK — Support,  Right  of — Easement  of  necessity 
See  Support.  '  657 

DOMICIL — Marriage  with  foreigiicr — Law  applic- 
able -  -  -  -  -  333 
See  Settlement.  1. 

DONATIO  MORTIS  CLJi^K—Suhject-matter—Fost 
Office  Savings  Bank — Deposit-book — Government 
Stock  Investment  Certificate. 

The  delivery  of  a  Post  Office  Savings  Bank 
deposit-book  may  constitute  a  good  donatio 
mortis  causa  of  the  balance  standing  to  the 
<credit  of  the  depositor;  but  where  a  deposit  is 
invested  by  the  Post  Office  Savings  Bank  for  the 
depositor  in  Government  stock  under  the  regula- 
tions contained  in  the  deposit-book  by  having 
the  stock  placed  on  the  Savings  Bank  Investment 
Account  of  theiNational  Debt  Commissioners  and 
credited  to  the  depositor,  the  delivery  of  the 
investment  certificate  and  the  deposit- book  can- 
not constitute  a  good  donatio  mortis  causa  of  the 
Government  stock.  In  re  Andrews.  Andrews 
V.  Andrews     -        -        _    Kekewich  J.  394 

DBY-ROT — Rebuilding  principal  mansion-house 
—Salvage  -  -  -  -  274 
See  Settled  Land.  3. 


EASEMENT—"  Accommodation  works  "—Level 
crossing  -  -  -  -  759 
See  Railway. 

Of  necessity — Right  of  support        -  557 
See  Support. 

-ECCLESIASTICAL  l^KW— Offences  hy  Clergymen 
—  Deprivation — Separation  Order  hy  Court  of 
Summary  Jurisdiction  —  Persistent  Cruelty  — 
Clergy  Discipline  Act,  1892  (55  &  56  Vict.  c.  32), 
s.  1,  suh-s.  1  (d),  (e)  —  Summary  Jurisdiction 
(Married  Women)  Act,  1895  (58  &  59  Vict.  c.  39), 
ss.  4,  5,  12. 

The  Clergy  Discipline  Act,  1892,  s,  1,  sub-s.  1, 
directs  that,  if  either  (cZ)  an  order  for  judicial 
separation  is  made  against  a  clergyman  in  a 
divorce  or  matrimonial  cause,  or  (e)  a  separation 
order  is  made  against  a  clergyman  under  the 
Matrimonial  Causes  Act,  1878,  any  preferment 


ECCLESIASTICAL  LAW— continued. 
held  by  him  shall  be  declared  by  the  bishop  to 
be  vacant.  By  the  Matrimonial  Causes  Act,  1878, 
a  separation  order  could  be  obtained  by  a  married 
woman  against  her  husband  upon  the  ground 
of  his  couviction  for  an  aggravated  assault  upon 
her  within  the  Offences  against  the  Person  Act, 
1861.  This  provision  was  repealed  by  the  Sum- 
mary Jurisdiction  (Married  Women)  Act,  1895; 
but  s.  4  of  that  Act  enabled  a  married  woman 
whose  husband  had  been  convicted  of  an  aggra- 
vated assault  upon  her  under  the  Offences  against 
the  Person  Act,  1861,  or  (among  other  things) 
had  been  guilty  of  persistent  cruelty  to  her,  to 
obtain  from  a  Court  of  summary  j^urisdiction  a 
separation  order  against  him,  and  s.  5  provided 
that  the  separation  order  while  in  force  should 
have  the  effect  in  all  respects  of  a  decree  of 
judicial  separation  on  the  ground  of  cruelty.  A 
separation  order  having  been  made  against  a 
vicar  under  this  Act  on  the  ground  of  his  per- 
sistent cruelty,  the  bishop  declared  the  vicarage 
vacant  under  the  Clergy  Discipline  Act,  1892  : — 
Held,  that  the  declaration  could  not  be  sup- 
ported under  clause  (e),  because  the  provision  in 
the  Act  of  1895  enabling  a  married  woman  to 
obtain  a  separation  order  on  the  ground  of  per- 
sistent cruelty  was  not  a  re-enactment  with  modifi- 
cation within  8.  38,  sub-s.  1,  of  the  Interpretation 
Act,  1889,  of  the  repealed  provision  in  the  Act  of 
1878,  so  as  to  require  the  bishop  to  treat  the 
separation  order  as  a  separation  order  under  the 
Act  of  1878 ;  nor  under  clause  (d),  because  a 
separation  order  under  the  Act  of  1895  was  not 
an  order  for  judicial  separation  in  a  divorce  or 
matrimonial  cause.    Sweet     Bishop  op  Ely 

Joyce  J.  508 

EDUCATION. 

See  under  Schools. 

ELECTION  —  Real  estate— Grant— Exception- 
Uncertainty  _  -  -  523 
See  Conveyance. 

  To  abide  by  contract  with  individual  — 

Solicitors— Fraud  -  -  -  404 
See  Partnership.  2. 

  Trust  for  sale — Reconversion — Appropria- 
tion—Purchase by  trustee  for  sale  296 
See  Vendor  and  Purchaser.  8. 

ELECTRIC  LIGHT  — Capital  moneys— Electric 
light  installation  -  -  -  327 
See  Settled  Land,  1. 

ELECTRIC  LIGHTING— Public  authorities  pro- 
tection— Costs — "  Solicitor  and  client " 
See  Corporation.  585 

ELEMENTARY  EDUCATION. 

See  under  Schools. 

EQUITY  OF  REDEMPTION— Barred  by  lapse  of 

time — Realty  or  personalty        -  859 

See  Mortgage.  1. 
  Clog  on  equity  of  redemption — Option  to 

purchase  mortgaged  stock         -  479 

See  Mortgage.  4. 

ESTATE  DUTY  —  Costs  —  Taxation — Including 
estate  duty  in  bill  -  -  -  242 
See  Solicitor.  1. 
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ESTOPPEL— Keceipt  clause— Fraud— Equitable 
mortgagee  -  -  -  -  163 
See  Mortgage.  2. 

EVIDENCE— Admissibility— Charitable  legacy 
See  Chakity.    1.  793 

  Admissibility — Parol  evidence— Avoidance 

of  gift  for  uncertainty  -  -  866 
See  Will.  7. 

 Kecital  —  Admissibility — Voluntary  settle- 
ment— Trustee  in  bankruptcy  -  360 
See  Fraudulent  Conveyance. 

 Tramway  —  Substantial  commencement  of 

"  works "  -  -  -  -  714 
See  Tramway. 

EXAMINATION  —  Company— Winding-up— At- 
tendance of  solicitor — Undertaking  not 
to  disclose  -  -  -  -  73 
See  Company.  16. 

EXCEPTION— Real  estate— Grant— Uncertainty 
—Election  -  -  623 

See  Conveyance. 


PAIE— Franchise— Tolls— Stallage  -  145 
See  Market. 

FIDTTCIARY  RELATION— Fraudulent  prospec- 
tus— Non-disclosure  of  promoter's  in- 
terest— Damages  -  -  -  809 
See  Company.  9. 

FINANCE  ACT. 

See  under  Revenue. 

E0B6EBY — Forged  receipt — Equitable  mortgage 
— Possession  of  title-deeds — Priority  399 
See  Vendor  and  Purchaser.  3. 

FRANCHISE— Fair— Tolls— Stallage  -  145 
See  Market. 

FRAUD  —  Co-partner,  Liability  for  fraud  of— 
Solicitors  -  -  -  -  404 
See  Partnership.  2. 

 Equitable  mortgage — Notice — Fraud  of  ven- 
dor's solicitor — Possession  of  title-deeds 
— Priority  -  -  -  399 
See  Vendor  and  Purchaser.  3. 

FRAUDS,  STATUTE  OF— Voluntary  settlement 
—Trustee  in  bankruptcy,  Title  of  360 
See  Fraudulent  Conveyance. 

FRAUDULENT  CONVEYANCE  —  Voluntary 
Settlement  — Intention  to  defeat  or  delay  Creditors 
— Inference  of  Intent — Protection  of  Creditors — 
Fost-nuptial  Settlement — Becital  of  Ante-nuptial 
Farol  Agreement — "  Memorandum  or  Note  "  in 
writing  —  Parties  —  Estoppel  —  Wife^s  Chose  in 
Action — Husband^ s  Interest  determinable  on  Bank- 
ruptcy— Bankruptcy  of  Settlor — Trustee  in  Bank- 
ruptcy^ Title  of —  Evidence  —  Admissibility  of 
Recital  —  13  EUz.  c.  5  —  Statute  of  Frauds 
(29  Car.  2,  c.  3),  s.  4. 

By  a  post-nuptial  settlement  dated  in  1873, 
to  which  the  testamentary  guardians  of  the  wife, 
then  an  infant,  were  parties,  after  a  recital  that 
previoubly  to  the  marriage  the  husband  agreed  to 
make  such  settlement  of  the  wife's  fortune  as 
was  thereinafter  contained,  it  was  witnessed  that 
the  husband,  being  entitled  in  right  of  his  wife 
to  a  reversionary  interest  in  personalty,  subject 


FRAUDULENT  CONVEYANCE— conim«ed. 
to  the  contingency  of  his  predeceasing  her  with- 
out reducing  it  into  possession,  covenanted  that 
on  the  fund  falling  into  possession  he  and  his 
wife  would  assign  it  to  the  trustees  on  the  usual 
trusts  for  the  wife,  husband,  and  issue  of  the 
marriage,  the  husband's  life  interest  being  deter- 
minable on  bankruptcy.  The  husband  was  noi 
indebted  at  the  time,  nor  was  he  contemplating 
embarking  in  trade.  In  1877  the  wife  died.  In 
1898  the  husband  was  adjudicated  bankrupt. 
In  1899  the  fund  fell  into  podsession.  There 
was  issue  of  the  marriage :  — 

Held,  reversing  the  decision  of  Far  well  J., 
[1901]  2  Ch.  145,  that  the  settlement  was  good 
against  the  trustee  in  bankruptcy,  on  the  grounds 
(1)  that  there  was  no  evidence  of  its  having 
been  made  with  intent  to  defeat  creditors  so  as  to 
render  it  void  under  the  statute  13  Eliz.  c.  fi, 
and  no  such  intent  ought,  in  the  circumstances, 
to  be  inferred ;  and  (2)  that  the  deed  was  not 
voluntary  but,  taken  as  a  whole,  constituted  such 
a  note  or  memorandum  of  the  recited  parol  ante- 
nuptial contract  in  consideration  of  marriage  a  a 
eatistied  the  Statute  of  Frauds  (29  Car.  2,  c.  3), 
s.  4,  and  enabled  the  contract  to  be  enforced 
both  against  the  settlor  who  signed  it  and  against 
his  trustee  m  bankruptcy,  the  recital  of  the 
contract  being  admissible  in  evidence  as  against 
the  trustee  setting  up  the  statute. 

But  whether  the  husband's  life  interest  passed 
to  the  trustee  in  bankruptcy,  qusere. 

In  re  Pearson,  (1876)  3  Ch.  D.  807,  overruled. 

Barkworth  v.  Young,  (1856)  4  Drew.  1,  ap- 
proved.   In  re  Holland.    Gregg  v.  Holland 

G.  A.  360 

FRAUDULENT  PROSPECTUS  —  Non-disclosure 
of  promoter's  interest — Damages  -  80d 
See  Company.  9. 


GAVELKIND  —  Descent  —  Partibility  —  Col- 
laterals. 

The  partibility  of  lands  held  in  gavelkind 
among  the  heirs  in  equal  shares  extends  to 
collaterals  of  every  degree,  and  is  not  confined 
to  brothers  and  their  issue  or  nearer  relations. 
The  custom  of  gavelkind  is  the  common  law  of 
the  land  in  Kent,  and  its  extension  to  collaterals 
is,  therefore,  a  question  for  the  judge,  and  need 
not  be  proved  by  usage,  as  in  the  case  of  a 
manorial  custom  which  is  in  contravention  of  the 
common  law.  In  re  Chenoweth.  Ward  v. 
Dwelley  -        -        -        -    Farwell  J.  488 

GRANT — "Executors,  administrators,  and  assigns, 
undertenants  and  servants  " — Licensees 
See  Way,  Eight  of.  4^7 

 Keal  estate  —  Exception  —  Uncertainty  — 

Election  -  -  -  -  623 
See  Conveyance. 


HOTCHPOT— Intestacy  — Death  of  sole  legatee 
and  executrix  _  -  _  605 
See  Will.  5. 

HUSBAND  AND  WIFE  —  Separation  order  by- 
Court  of  summary  jurisdiction — Offences 
by  clergymen — Deprivation  -  506 
See  Ecclesiastical  Law. 
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i  ILLEGITIMACY— Gift  to  children  nominatim-- 
Gift  to  next  of  kin  of  children  under  the 

'  Statute  of  Distributions   -        -  542 

See  Will.  4. 

INFEINGEMENT—  By-laws  —  Injunction— Spe- 
I  cial  remedy  -        -        -        -  182 

'  See  Local  Government. 

INJUNCTION— By-laws— Infringement— Injunc- 
tion— Special  remedy  -  -  182 
See  Local  Government. 

 Name — Company — Proposed  new  company 

— Similarity  of  name — Injunction  319 
See  Company.  8, 

 Name,  Unauthorized  use  of — Misrepresen- 
tation -  -  -  -  282 
See  Name. 

 Restrictive  covenant  —  Trade  —  Lessee  — 

Assigns  -  _  -  -  612 
See  Landlord  and  Tenant.  2. 

INSOLVENCY. 

See  under  Bankruptcy.  > 

INTEREST  —  Mortgage  —  Acknowledgment  — 
Person  "  bound  to  pay  "  -  -  430 
See  Limitations,  Statute  of, 

 Rate  of  interest — Breach  of  trust — Trust 

moneys  employed  in  trade  -  314 

See  Trustee.  1. 

 Rate  of  interest — Insolvent  estate — Proof  of 

debt  -  318,  n. 

See  Lunacy, 

INTERNATIONAL  LAW  — Covenant  to  settle 
after-acquired  property — Marriage  with 
foreigner — Domicil — Law  applicable  333 
See  Settlement,  1. 

INTESTACY— Hotchpot— Death  of  sole  legatee 

and  executrix        _        _        _  606 

See  Will.  5, 
 Mortgagee — Devolution  of  mortgaged  land 

— Realty  or  personalty     -        -  859 

See  Mortgage.  1. 

INVESTMENT— Capital  moneys— Mortgage  575 

See  Settled  Land.  2. 
 Capital  moneys — Tenant  for  life — Trustees 

— Right  to  choose  brokers  -  350 

See  Settled  Land.  3. 
 Shares— Exchange  of  shares  in  old  company 

for  shares  in  new  company        -  667 

See  Trustee.  3, 

ISSUE—"  Die  leaving  issue  "—Gift  to  a  class  234 
See  Will,  2, 


JUDGMENT  —  Bankrupt  director— Qualification 
shares  —  Holding  shares  "  in  his  own 
right"  -  -  -  -  602 
See  Company.  3, 

JUDGMENT  CREDITOR  —  Solicitor  —  Lien  for 
costs — Charging  order — Priority  -  344 
See  Solicitor.  3, 

JUDICATURE  ACT  — Proof,  Withdrawal  of  — 
Certificate — Application  to  restore  proof 
See  Bankruptcy.  684 


JURISDICTION— Attachment,  Second  order  for 
— Rearrest — Imprisonment  -  784 
See  Attachment. 

 Capital  moneys — Rebuilding  mansion-house 

—Dry-rot— Salvage  -  -  274 
See  Settled  Land.  5. 

 Offences  by  clergymen  —  Deprivation  — 

Separation  order  by  Court  of  summary 
jurisdictioix  -  -  -  -  508 
See  Ecclesiastical  Law. 

 Service  out  of  the  jurisdiction — Necessary 

or  proper  parties  -  -  -  132 
See  Practice.  2. 

 Voluntary  winding-up  —  Compulsory  order 

— Contributory  -  -  -  84 
See  Company.  15. 


LANDLORD  AND  TENANT— Lease— QM/ef  En- 
joymenty  Covenant  for — Assignment  of  Beversion — 
Subsequent  Purchase  of  adjoining  Property  by 
Assignee — Breach  of  Covenant — Personal  Covenant 
— Conveyaneing  and  Law  of  Property  Acty  1881 
(44(fc45  Vict.c.  41),  s.  11. 

In  1897  a  lease  for  fourteen  years  of  oflSces  on 
the  ground-floor  of  a  house  was  granted  to  the 
plaiutiflf.  The  lease  contained  a  covenant  by  the 
lessor  for  himself,  his  executors,  administrators, 
and  assigns,  for  tlie  quiet  enjoyment  of  the  offices 
by  the  plaintiff  without  any  disturbance  by  the 
lessor  or  any  person  lawfully  or  equitably  claim- 
ing from  or  under  him.  In  1898  the  defendant 
company  bought  the  reversion  in  the  house  subject 
to  the  lease.  In  1900  the  company  purchased 
from  a  stranger  a  house  next  door  to  that  in 
which  the  plaintifif  had  his  offices,  pulled  it 
down,  and  erected  on  the  site  of  it  buildings  of 
such  a  height  as  to  cause  the  plaintiff's  chimney 
to  smoke : — 

Held,  that  the  defendants  had  not  broken  the 
covenant  inasmuch  as  the  acts  complained  of  had 
not  been  done  by  them,  churning  the  right  to  do 
such  acts  as  authorized  by  or  claiming  under  the 
lessor,  but  in  exercise  ot  their  rights  uuder  an 
independent  title  acquired  subsequently  to  the 
date  of  the  covenant.  The  obligations  of  the 
lessor  must  be  considered  as  at  the  date  of 
the  lease.  Davies  v.  Town  Pkoperties  Invest- 
ment Corporation,  Limited      -    Byrne  J.  035 

2.   Lease — Trade — Restrictive  Covenant — 

Covenant  by  Lessor  not  to  carry  on  or  permit  a 
particular  Trade  on  adjoining  Premises — Lessee — 
Assigns — Injunction. 

The  lessee  of  a  person  bound  by  a  restrictive 
covenant  can  be  sued,  whether  "assigns"  are 
mentioned  in  the  covenant  or  not. 

In  a  lease  by  H.  to  the  plaintiff  company,  the 
lessor  covenanted  that  he,  his  heirs,  executors, 
administrators,  and  assigns,  would  not  carry  on, 
or  permit  to  be  carried  on  by  others,  in  certain 
named  shops  the  business  of  a  tailor ;  H.  subse- 
quently demised  one  of  the  shops  to  B.  for  a 
tailoring  business.  In  an  action  by  the  plaintiff 
company  against  H.  and  B.  for  an  injunction  to 
restrain  H.  from  permitting,  and  B.  from  carrying 
on,  this  business : — 

Held,  on  the  construction  of  the  covenant, 
that  the  mention  of  assigns,  without  mentioning 
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LANDLORD  AND  UmA-ST— continued. 
lessees,  afforded  no  ground,  standing  alone,  for 
holding  that  the  covenant  was  not  binding  upon 
B. ;  that  though  "lessees"  were  not  mentioned 
60  nomine,  the  words  of  the  covenant  were  suffi- 
cient to  bind  B.  not  to  carry  on  the  particular 
business  referred  to,  and  that  an  injunction  ought 
to  be  granted. 

Bryant  v.  Hancocic  &  Co.,  [1898]  1  Q.  B.  71 G, 
distinguished. 

The  decision  in  Kemp  v.  Bird,  (1877)  5  Ch.  D. 
549,  974,  is  not  inconsistent  with  that  of  Fitz  v. 
Iks,  [1893]  1  Ch.  77.  Hollow  ay  Brothers, 
Limited  v.  Hill    -        -        -    Byrne  J.  612 

 Lease — Mining — Tenant  for  life — Power  of 

leasing — Varying  minimum  rent — Way- 
leave  -----  46 
See  Settled  Land.  4. 

 Title — "Waiver  of  objection — Objection  as  to 

root  of  title  -  -  -  -  617 
See  Vendor  and  Purchaser.  6. 

LATENT  DEFECT  —  Title  —  Misdescription  — 
Underground  culvert  for  water  -  258 
See  Vendor  and  Purchaser.  9. 

LEASE. 

See  under  Landlord  and  Tenant. 

LEASEHOLDS  —Title — Open  contract  —  Breach 
of  covenant  to  repair  -  -  214 
See  Vendor  and  Purchaser.  7. 

LEGACY. 

See  under  Will. 

LEVEL  CROSSING — "  Accommodation  works  " — 
Grant  of  easement  -  -  -  759 
See  Railway. 

LICENSEES  —  Grant  —  "  Executors,  administra- 
tors, and  assigns,  undertenants  and 
servants "  -  -  -  -  427 
See  Way,  Right  of. 

LIEN  —  Costs  —  Solicitor  —  Charging  order  — 
Priority  -  -  -  _  344 
See  Solicitor.  3. 

 General  lien — Securities  of  customer  416 

See  Stockbroker. 

LIMITATIONS,  STATUTE  OF  —  Mortgage  — 
Acknowledgment — Payment  of  Interest  ''by  the 
Person  Tjy  whom  the  same  shall  he  payable" — 
Person  "  bound  to  pay  " — Beal  Property  Limita- 
tion Act,  1874  (37  &  38  Vict.  c.  57),  s.  8. 

The  solicitor  who  acted  for  a  mortgagor  and 
after  his  death  for  his  executors,  and  also  for  the 
mortgagees,  paid  the  interest  upon  the  mortgage 
debt  to  the  mortgagees  regularly  up  to  a  period 
within  twelve  years  before  the  commencement  of 
an  action  to  enforce  the  mortgage : — 

Held,  that  this  was  primS,  facie  a  payment, 
within  s.  8  of  the  Real  Property  Limitation  Act, 
1874,  "  by  the  person  by  whom  the  same  shall  be 
payable,"  so  as  to  throw  on  the  representatives  of 
the  mortgagor  the  onus  of  proving  that  the  statute 
had  run  and  the  mortgage  debt  had  not  been  kept 
alive : 

Held,  also,  that  the  payment  of  interest  by  a 
person  who,  as  between  himself  and  the  mort- 
gagor, was  bound  to  pay  it,  though  he  was  under 
no  contract  with  the  mortgagee  to  do  so,  was  a 


LIMITATIONS,  STATUTE  QY— continued . 
payment  "  by  the  person  by  whom  the  same  shall 
be  payable  "  within  the  meaning  of  s.  8,  so  as  to 
prevent  the  statute  from  running. 

Decision  of  Buckley  J.  affirmed. 

Harlock  v.  Ashberry,  (1882)  19  Ch.  T).  539,. 
considered  and  explained.  Bradshaw  v.  Wid- 
DRINGTON         -  -  -  -       C.  A.  430' 

LOCAL  GOVERNMENT— CTr&an  Authority— By- 
laws— Infringement — Erection  of  Houses  abutting' 
on  Public  Highway — Laying  out  New  Street- 
Injunction — Special  Remedy — Proceedings  before 
Justices — Jurisdiction. 

The  defendants  were  the  owners  of  a  triangular 
piece  of  land  within  the  plaintiffs'  borough.  Two 
sides  of  the  triangle  abutted  upon  public  high- 
ways within  the  borough.  The  defendants,  in> 
pursuance  of  a  building  scheme,  erected  houses- 
on  their  land  fronting  the  highways.  Th& 
plaintiffs  alleged  that  the  defendants  were  laying^ 
out  the  highways  as  new  streets  which  did  not 
comply  with  the  requirements  of  the  borough) 
by-laws  as  to  width,  and  they  claimed,  first,  aii 
injunction,  and,  secondly,  a  declaration  that  tho 
plaintiffs  were  entitled  to  remove  or  pull  down 
any  work  begun  or  done  by  the  defendants  in 
contravention  of  the  by-laws.  The  by-laws^ 
which  were  framed  under  the  Public  Health 
Act,  1875,  prescribed  a  penalty  for  infringement,, 
to  be  recovered  by  summary  proceedings,  and 
provided  that  the  plaintiffs  might,  subject  to  any 
statutory  provision  in  that  behalf,  remove,  alter, 
or  pull  down  any  work  begun  or  done  in  contra- 
vention of  the  by-laws : — 

Held,  (1)  that  the  defendants  were  not  laying 
out  or  intending  to  lay  out  the  highways  as  new 
streets  within  tlie  meaning  of  the  by-laws; 
(2)  that  the  by-laws  could  not  be  enforced  by 
action  for  an  injunction,  but  only  by  the  special 
remedies  thereby  provided,  or  by  way  of  informa- 
tion by  the  Attorney-General ;  and  (3)  that  no 
such  declaration  as  asked  for  ought  to  be  made. 
Mayor  op  Devonport  v.  To*br       Joyce  J.  1%% 

USSKCY— Insolvent  Estate— Proof  of  Debt— Bate 
of  Interest. 

The  old  rate  of  interest  on  debts  has  not  been 
altered.  Four  per  cent,  is  allowed  on  a  judgment 
debt.    In  re  Hunt.    Harvey's  Claim 

Mathew  L.J.  318,  n. 


MANSION-HOUSE  —Rebuilding— Dry-rot  —Sal- 
vage -----  274 
See  Settled  Land.  5. 

 Trust  to  keep  up  mansion-house  and  permit 

A.  to  reside  -  -  -  -  679" 
See  Settled  Land.  6. 

MAHKET— Fair— Franchise— Fair  and  Market 
held  on  same  Day — Merger — Change  of  Days  for 
which  Charter  granted — Tolls — Stallage. 

The  plaintiff,  as  lord  of  the  manor  of  Worksop,, 
was  owner  of  a  weekly  provision  and  cattle 
market  (held  on  Wednesdays)  and  two  annual 
fairs  granted  by  ancient  charters  with  right  of 
toll.  The  defendants  were  lessees  of  the  markets 
under  a  lease  granted  in  1851  for  ninety-nine 
years.  This  lease  expressly  excepted  and  re- 
served the  fairs.    In  1845  the  then  lord  of  the 
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IS.  ARK'ET— continued, 

manor  had,  without  licence  from  the  Crown, 
changed  the  days  of  holding  the  fairs  from 
March  21  and  October  2  and  3,  the  days  named 
in  the  charter,  to  the  second  Wednesdays  in 
March  and  October.  Until  the  date  of  the  lease 
the  markets  and  fairs  were  held  in  the  streets. 
After  that  date  the  markets  were  held  in  build- 
ings or  on  land  provided  by  the  defendants  or 
their  predecessors  in  title.  On  the  two  new  fair 
days  the  fair  was  duly  proclaimed  by  the  crier  of 
the  lord,  but  nothing  further  was  done  by  the 
lord.  On  these  fair  days  the  defendants  charged 
an  increased  toll  for  stalls  in  the  market  to 
persons  who  only  attended  on  fair  days,  but 
allowed  regular  attendants  at  the  market  to 
have  stalls  at  the  usual  market  rate.  The 
defendants  had  also  issued  lists  of  tolls  shewing 
an  increased  toll  on  fair  days  for  "  lots"  of  eggs, 
but  this  had  not  been  collected.  The  plaintiff 
brought  this  action  for  an  account  of  all  tolls 
received  by  the  defendants  on  fair  days  on  the 
ground  that  they  were  fair  tolls  and  not  market 
tolls.  It  appeared  that  tolls  were  taken  at  the 
fair  in  the  reign  of  Edward  III.,  but  there  was 
no  evidence  of  the  payment  of  any  fair  tolls 
between  that  date  and  the  date  of  the  lease : — 

Held,  that  there  is  no  impossibility  in  holding 
a  market  and  a  fair  in  the  same  manor  on  the 
same  day,  and  no  presumption  that  the  market  is 
absorbed  in  the  fair ;  that,  though  the  change  of 
days  did  not  of  itself  forfeit  the  franchise  of  the 
fair,  the  lord  could  not  legally  recover  tolls  on 
days  not  named  in  the  charter ;  that  the  increased 
tolls  charged  by  the  defendants  on  fair  days  were 
stallage  payable  to  them  as  owners  of  the  soil ; 
that  the  owner  of  a  fair  or  market,  so  long  as  he 
does  not  charge  unreasonable  tolls,  is  not  bound 
to  charge  all  persons  alike,  but  may  remit  part 
of  the  toll  to  favoured  persons;  and  that  the 
parties  had  contracted  for  the  lease  upon  the 
basis  that  no  fair  tolls  were  payable.  Ddke  op 
Newcastle  v.  Wokksop  Urban  District  Council 

Farwell  J.  146 

MARRIED  WOMAN, 

See  under  Husband  and  Wife. 

MARSHALLING  —Assets  —  Pecuniary  legatees 
and  specific  devisees  -  *  -  834 
See  Administration.  1. 

MEETINGS  —  Notice  —  Special  resolution  — 
Amendment  -        -        -  871 

See  Company.  5. 

MEMORANDUM  OF  ASSOCIATION— Company 
practice. 

See  under  Company. 

MINE — Tenant  for  life — Power  of  leasing — 
Varying  minimum  rent — Way-leave  46 
See  Settled  Land.  4. 

MISDESCRIPTION— Title,  Failure  to  shew— 
Latent  defect — Underground  culvert  for 
water  -        -        _        _  258 

See  Vendor  and  Purchaser.  9. 

MISREPRESENTATION  —Name,  Unauthorized 
use  of — Holding  out  as  partner — Injunc- 
tion -  -  -  _  -  282 
See  Name., 


MISTAKE— Sale  by  auction — Purchase  of  wrongs 
lot — Specific  performance  -  -  266' 
See  Vendor  and  Purchaser.  4. 

MONEY  HAD  AND  RECEIVED— Voidable  con- 
tract— Assignment  of  contract — Privity 
of  contract  -  -  -  -  359' 
See  Vendor  and  Purchaser.  1. 

MORTGAGE — Freeholds — Mortgagee  in  Possesdon- 
— Equity  of  Redemption  barred  by  Lapse  of  Time 
— Intestacy  of  Mortgagee — Devolution  of  Mort- 
gaged Land — Realty  or  Personalty. 

Where  a  mortgagee  of  freeholds  enters  into 
possession  of  the  mortgaged  land,  and  dieSj. 
leaving  all  his  property  to  his  widow  for  life  but 
otherwise  intestate,  and  the  possession  is  con- 
tinued by  the  widow,  who  is  not  solely  entitled 
to  the  mortgage  debt,  until  the  equity  of  redemp- 
tioa  is  barred  by  the  Real  Property  Limitation 
Act,  1874,  the  mortgaged  land  passes  as  per- 
sonalty to  his  next  of  kin.  In  re  Loveridge. 
Drayton  v.  Loveridge  -        -    Buckley  J.  859 

2.    Priority  —  Equitable    Mortgagee  — 

Trustee  and  Cestui  que  Trust — Principal  and.' 
Agent  — Conflicting  Equities  —  Priority  — •  Negli- 
gence— Enabling  Th  ird  Person  to  commit  Fraud — ■ 
Estoppel  —  Receipt  Clause  —  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.^c.  41),. 
s.  55. 

R.  delivered  to  a  stockbroker  a  mortgage 
bond  for  2000Z.  with  instructions  to  sell  it.  The 
bond  was  one  of  a  series  issued  by  the  Tyne 
Improvement  Commissioners  under  a  private  Act 
which  incorporated  the  Commissioners  Clauses^ 
Act,  1847.  That  Act  requires  that  all  transfers- 
of  mortgages  should  be  registered.  Induced  by 
the  false  representations  of  the  broker,  R.  exe- 
cuted two  deeds  of  transfer,  by  which  the  mort- 
gage bond  was  transferred  to  the  broker  in  two  • 
portions  of  1500Z.  and  500Z.  respectively.  These 
transfers  were  in  a  form  prescribed  by  the  schedule 
to  the  Commissioners  Clauses  Act,  and  were 
expressed  to  be  made  in  consideration  of  1500Z. 
and  500Z.  respectively  paid  by  the  broker  to  R. 
They  were  duly  registered.  The  broker  bor- 
rowed lOOOZ.  from  the  defendant  W.  and  executed 
a  formal  sub-mortgage  of  the  bond  to  him,  pro- 
ducing the  transfers  as  proof  of  title.  This 
mortgage  was  not  registered.  The  broker  had 
applied  the  money  to  his  own  use  and  absconded. 
This  action  was  brought  by  R.  for  retransfer  of 
the  bond  free  from  the  mortgage  to  W. : — 

Held,  that  where  an  owner  of  property  gives- 
all  the  indicia  of  title  to  another  person  with  the 
intention  that  he  should  deal  with  the  property, 
the  principles  of  agency  apply,  and  any  limit 
which  he  has  imposed  on  his  agent's  dealing 
cannot  be  enforced  against  an  innocent  purchaser 
or  mortgagee  from  the  agent,  who  has  no  notice 
of  the  limit. 

If  the  owner  has  not  only  transferred  property 
to  an  agent  or  trustee,  but  has  acknowledged 
that  the  transferee  has  paid  full  consideration  for 
it,  he  is  estopped  from  asserting  his  equitable 
title  against  a  person  to  whom  the  transferee  has 
disposed  of  the  property  for  value. 

The  statement,  m  a  transfer  of  mortgage  made 
in  a  form  prescribed  by  statute,  that  the  mort- 
gage is  transferred  in  consideration  of       I.  paid 
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T/LOILTQAQE— continued. 

by  A.  to  B.,  without  any  express  receipt  clause, 
is  sufficient  to  create  this  estoppel. 

On  both  these  grounds  the  equitable  title  of 
R.  was  postponed  to  W.'s  charge. 

Perry  HerricJ:  v.  Attwood,  (1857)  2  De  G.  &  J. 
21,  explained  and  followed. 

Carritt  v.  Real  and  Personal  Advance  Co., 
(1889)  42  Ch.  D.  263,  explained  and  distinguished. 
RiMMER  V.  Webster     -        -    Farwell  J.  163 

3.  Priority — Portion—Mortgage  pursuant 

to  Order  of  Court  to  raise  two  out  of  three  Portions 
charged  on  Real  Estate. 

Under  the  will  of  a  testator  who  died  in 
1851  three  sums  of  5000Z.  for  children's  portions 
were  charged  on  his  real  estate.  In  1880  two  of 
the  portions  had  become  raisable,  and  in  an 
action  brought  for  the  purpose  of  clearing  the 
estate  from  charges  an  order  was  made  in  1882 
directing  that  the  two  portions  should  be  raised 
by  a  mortgage  of  the  estate  to  a  person  who  was 
willing  to  lend  the  money,  such  mortgage  to  be 
settled  by  the  judge.  The  mortgage  as  settled 
contained  recitals  of  the  title  to  the  portions 
and  of  the  proceedings  in  the  action,  and  was 
expressed  to  be  without  prejudice  to  any  charge 
which  might  be  subsisting  in  the  mortgaged 
hereditaments  under  the  will.  The  money  was 
paid  by  the  mortgagee  into  court,  and  was  after- 
wards distributed  among  the  persons  interested. 
In  an  action  by  the  mortgagee  claiming  priority 
over  the  peroons  interested  in  the  remaining 
portion : — 

Held,  that  the  Court,  in  fulfilling  the  testator's 
directions,  which  was  its  only  duty,  could  not 
have  intended  to  place  two  of  the  portioas  in  a 
better  position  than  the  third,  or  to  give  the 
mortgagee  a  charge  for  the  two  in  priority  to  the 
third,  which  was  from  the  first  equally  entitled 
to  a  like  charge  under  the  will  : 

Held,  therefore,  that,  notwithstanding  that 
the  third  portion  was  at  present  only  charged  in 
equity  by  virtue  of  the  will,  whereas  the  plaintitf 
had  a  legal  mortgage  sanctioned  by  the  Court, 
the  plaintiff  was  only  entitled  to  a  charge  on  the 
estate  for  the  two  sums  of  5000Z.  pari  passu  with 
the  third  sum  of  like  amount.  Nightingale  v. 
Eetnolds       -        -        -    Kekewich  J.  117 

4.  Redemption,  Clog  on  Equity  of — Stock 

—Option  to  Purchase  Mortgaged  Stock. 

A  loan  was  made  to  a  company  on  the  terms 
of  a  letter  whereby  the  borrowers  agreed  to 
secure  the  repayment  of  the  loan  with  interest 
by  the  transfer  of  certain  debenture  stock,  and  it 
was  stipulated  that  the  lender  should  have  the 
option  of  purchasing  the  whole  or  any  part  of 
the  debenture  stock  at  40  per  cent,  at  any  time 
within  twelve  months,  and  that  the  advance 
should  become  due  and  payable  with  interest  at 
thirty  days'  notice  on  either  side  : — 

Held,  applying  Noahes  &  Co.  v.  Rice,  [1902] 
A.  C.  24,  that  the  stipulation  giving  the  option  to 
purchase  the  mortgaged  stock  was  a  clog  or  fetter 
on  the  right  of  redemption,  and  accordingly  void. 
Jarrah  Timber  and  Wood  Paving  Corporation, 
Limited  v.  Samuel    -        -    Kekewich  J.  479 

 Investment  on  mortgage — Capital  moneys 

See  Settled  Land.    1.  675 


MORTGAGE— conh'wuerZ. 

 Notice — Fraud  of  vendor's  solicitor — Posses- 
sion of  title-deeds — I'riority  -  399 
See  Vendor  and  Purchaser.    1 . 

 Person  "  bound  to  pay  "        -        -  430 

See  Limitations,  Statute  of. 

MORTMAIN— Sale,  Extension  of  time  for- Right 
of  trustees  to  retain  land  unsold  -  389 
See  Charity.  2. 

MUNICIPAL  CORPORATION. 

See  under  Corporation. 


NAME — Injunction — Unauthorized  use  of  Name 
— Holding  out  as  Partner — Misrepresentation — 
Reasonable  Probability  of  Risk  and  Liability. 

A  dealer  in  cycles  having  advertised  his  goods 
in  a  manner  which  satisfied  the  Court  that  he 
intended  the  public  to  believe  that  the  proprietors 
of  The  Times  newspaper  were  either  the  vendors, 
for  whom  he  acted  as  manager,  or  partners  or  in 
some  way  responsibly  connected  with  the  sale  of 
" Times"  cycles: — 

Held,  on  the  authority  of  Routh  v.  Webster, 
(1847)  10  Beav.  561,  that  as  the  plaintiffs,  the 
proprietors  of  The  Times,  were  exposed  to  some 
risk  and  liability  by  tlie  unauthorized  use  of  the 
name  of  their  newspaper  by  the  defendant,  and 
that  as  there  was  a  reasonable  probability  of  The 
Times  being  exposed  to  litigation,  and  possibly 
being  made  responsible,  had  the  plaintiffs  not 
taken  steps  to  disconnect  the  name  of  their  news- 
paper from  the  advertisement  and  circulars  issued 
by  the  defendant,  an  interim  injunction  ought 
to  be  granted  restraining  the  defendant  from  in 
any  way  representing  that  the  cycles  offered  by 
him  for  sale  were  in  fact  offered  for  sale  by  the 
plaintiffs,  or  that  he  was  carrying  on  business  as 
a  department  of  The  Times,  or  in  any  way  holding 
out  The  Times  to  be  the  owners  of  or  connected 
with  his  business. 

Principles  on  which  injunctions  are  granted 
in  cases  of  this  nature  discussed.  Walter  v. 
AsHTON       -        -        _        _    Byrne  J.  282 

 Company — Registered  name — Proposed  new 

company — Similarity  of  name — Injunc- 
tion -----  319 
See  Company.  8. 

 Company — Trade  name  — Separate  user — 

Right  to  protection  -        -  364 

See  Company.  7. 

 Condition  that  devisee  should  take  and  use 

testator's  name — Lunacy  and  death  of 
devisee  _  _  _  _  198 
See  Will.  3. 

NEXT  OF  KIN— Ultimate  trust  for,  of  wife— 
"  Die  without  having  been  married  " 
See  Settlement.    2.  112 

NOMINATION— Partners,  Consent  or  refusal  by 
continuing — Rights  of  nominee  -  736 
See  Partnership.  1. 

NOTICE — Equitable  mortgage — Fraud  of  vendor's 
solicitor  —  Possession  of  title-deeds  — 
Priority  -  -  -  -  399 
See  Vendor  and  Purchaser.  3. 

 Meetings — Special  resolution — Amendment 

See  Company.    5.  871 
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NOVATION — Co-partner,  Liability  for  fraud  of— 
Election — Solicitors  -  -  404 
See  Partnership.  2. 


OFFENCES— Clergyman —  Deprivation— Separa- 
tion order  by  Court  of  summary  juris- 
diction -  -  -  -  508 
See  Ecclesiastical  Law. 

OPTION — Clog  on  equity  of  redemption — Option 
to  purchase  mortgaged  stock  -  479 
See  Mortgage.  4. 


PAROL  EVIDENCE— Admissibility— Avoidance 
of  gift  for  uncertainty  -  -  866 
See  Will.  7. 

PAETIBILITY  —  Gavelkind  —  Descent  —  Col- 
laterals -  -  -  -  488 
See  Gavelkind. 

PARTNERSHIP— ^r<2cZes  of  Partnership— Fower 
for  any  I'artner  to  nominate  Successor — Nomina- 
tion— Acce'ptance  hy  Nominee  — Consent  or  Refusal 
hy  continuing  Partners  —  Bights  of  Nominee  — 
Specific  Performance — Equitable  Relief. 

Where,  in  partnership  articles,  it  has  been 
agreed  between  the  partners  that  any  one  of  them 
shall  be  at  liberty  to  nominate  and  introduce  any 
other  person  into  the  partnership,  and  a  valid 
nomination  is  made  by  one  partner  accordingly, 
followed  by  acceptance  of  the  nomination  by  the 
nominee,  the  other  partners  are  bound  to  give 
effect  to  the  nomination,  and,  in  case  of  their 
refusal  to  admit  the  nominee  as  partner  or  to  do 
and  execute  the  acts  and  deeds  necessary  for 
conferring  upon  him  the  rights  of  a  partner,  he 
is  entitled,  as  against  them,  to  such  relief  as 
Courts  of  Equity  are  in  the  habit  of  granting  to 
persons  standing  in  the  relation  of  partners, 
subject  to  his  fulfilling,  on  his  part,  such  condi- 
tions of  his  admission  as  may  be  contained  in  the 
articles,  such  as  executing  a  proper  deed,  or 
otherwise. 

Lovegrove  v.  Nelson,  (1834)  3  My.  &  K.  1,  20  ; 
41  K.  R.  12,  Page  v.  Cox,  (1851)  10  Hare,  163, 
and  Lindley  on  Partnership,  6th  ed.  p.  3G8,  con- 
sidered.   Byrne  v.  Reid      -        -    C.  A.  735 

2.    Liability  for  Fraud  of  Co-'partner — 

Contract  with  Individual  before  Partnership  — 
Novation — Election  to  abide  by  Contract  with  In- 
dividual— Solicitors. 

Where  A.  has  a  contract  with  B.,  and  B.  takes 
C.  into  partnership  and  gives  A.  notice,  A.  has 
an  option  whether  he  will  abide  by  his  contract 
with  B.  alone  or  accept  the  liability  of  the 
partnership.  If  he  elect  to  abide  by  his  contract 
with  B.,  C.  is  not  liable  for  a  fraud  committed 
by  B.  against  A.  in  respect  of  the  contract, 
though  B.  was  acting  within  the  scope  of  the 
partnership  business. 

The  plaintiffs  appointed  B.  their  solicitor,  and 
instructed  him  to  act  for  them  in  a  mortgage 
transaction.  While  the  business  was  pending, 
B.  took  the  defendant  into  partnership,  and  gave 
the  plaintiffs  notice  in  writing.  The  plaintiffs 
paid  no  attention  to  the  notice,  continued  to 
correspond  with  B.  in  his  own  name,  and  finally 
sent  him  the  money  to  advance  on  the  mortgage 
Vol.  II.  1902.  3 


PARTNERSHIP— confiuMeJ. 
by  cheque  made  payable  to  his  order,  and  accepted 
his  receipt  in  his  own  name.    B.  paid  the  money 
into  his  own  account  and  misappropriated  it : — 

Held,  that  the  plaintiffs  had  elected  to  con- 
tinue to  employ  B.  alone,  and  the  defendant  was 
not  liable  for  B.'s  fraud.  British  Homes  Assur- 
ance Corporation,  Limited  v.  Paterson 

Farwell  J.  404 

 Name,  Unauthorized  use  of — Holding  out 

as  partner — Injunction  -  -  282 
See  Name. 

 Solicitor — Lien  for  costs — Judgment  credi- 
tor— Charging  order — Priority  -  344 
See  Solicitor.  3. 

PERPETUITY  —  Appointment  —  Remoteness  — 
^^Possibility  on  a  Possibility" — Gift  to  on  un- 
known Person  for  Life,  and  after  his  Death  to  his 
Children — Personal  Estate. 

The  old  rule  against  "  a  possibility  on  a  possi- 
bility," namely,  that  although  an  estate  may  be 
limited  to  an  unborn  person  for  lite,  yet  a  re- 
mainder cannot  be  limited  to  the  children  of  that 
unborn  person^  as  purchasers,  has  do  application 
to  personal  estate. 

By  a  marriage  settlement  personal  estate  was 
settled  in  trust,  after  life  interests  given  to  the 
husband  and  wife,  for  the  children  of  the  mar- 
riage, or  any  issue  born  in  .the  lifetime  of  the 
survivor  of  the  husband  or  wife,  in  such  shares 
and  manner  as  they  should  jointly  appoint.  They 
appointed  in  equal  shares  to  the  three  children 
of  the  marriage  for  life,  and  after  their  respective 
deaths  to  such  of  their  children  born  in  the  life- 
time of  the  husband  and  wife  as  should  attain 
twenty-one : — 

Held,  a  good  appointment,  and  not  void  for 
remoteness.  In  re  Bowles.  Amedroz  v.  Bowles 

Farwell  J.  660 

PORTIONS— Mortgage— Priority  -  -  117 
See  Mortgage.  3. 

"  POSSIBILITY  ON  A  POSSIBILITY  "—Appoint- 
ment— Remoteness  -  -  650 
See  Perpetuity. 

POST  OFFICE— Savings  bank — Deposit-book 

See  Donatio  Mortis  CausI.  394 

POWER  OF  APPOINTMENT— Ge??era7  Testamen- 
tary Power — Exercise — Covenant  to  exercise  Power 
by  way  of  Security  for  Loan — Liability  of  Ap- 
pointed Fund  for  Debts. 

The  donee  of  a  general  testamentary  power 
of  appointment  over  a  fund  borrowed  a  sum  of 
money  and,  as  security  for  the  loan,  covenanted 
with  the  lender  that  he  would  make  a  will 
appointing  that  the  loan  should  be  a  first  charge 
on  the  fund,  and  that  he  would  not  revoke  the 
will.    He  made  a  will  accordingly,  and  died  : — 

Held,  that  the  covenant  was  ineffectual  to 
bind  the  fund,  and  that,  notwithstanding  that 
the  will  was  made  in  pursuance  of  the  covenant, 
the  lender  was  a  volunteer  as  against  tlie  testa- 
tor's general  creditors,  and  therefore  took  subject 
to  the  rule  that  the  exercise  by  will  of  a  general 
power  of  appointment  makes  the  property  which 
is  the  subject  of  the  power  assets  lor  the  payment 
of  the  debts  of  the  appointor;  consequently,  that 
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POWER  OF  APPOINTMENT— cowimMcti. 

he  was  not  entitled  to  priority  as  regards  the 

fund  over  the  other  creditors. 

Decision  of  Joyce  J.,  [19U2]  2  Ch.  673,  affirmed. 

In  re  Newnham's  Estate,  W.  N.  (1881)  69, 
distinguished.  In  re  Lawlex".  Zaiser  v. 
Lawley  -  -        -        -    C.  A.  799 

— —  Remoteness — "  Possibility  on  a  possibility  " 
See  Perpetuity.  650 

PRACTICE — Costs — Taxation — Drawing  Bills  of 
Costs  —  Company  —  Winding-up  —  Companies 
Winding-up  Rules,  April,  1892,  r.  17. 

The  costs  of  drawing  bills  of  costs  are  allowed 
where  there  is  litigation,  or  where  there  is  a 
quasi-litigation  (e.g.,  an  application  for  payment 
out  of  a  fund  or  to  determine  the  construction  of 
a  will),  but  are  never  allowed  where  the  order  is 
to  tax  a  bill  already  delivered,  or  the  order  is 
one  as  between  the  solicitor  and  his  own  client 
for  delivery  of  a  bill  and  its  taxation. 

The  rule  is  applicable  in  the  case  of  the  costs 
of  a  liquidator  in  a  voluntary  winding-up.  In  re 
National  Bank  of  Wales     -    Buckley  J.  412 

2.  Jurisdiction — English  Contract— Foreign 

Defendant — Assets  in  Foreign  Country — Receiver 
— Service  out  of  the  Jurisdiction — Necessary  or 
Proper  Parties — Rules  of  Supreme  Court,  1883, 
Order  XL,  r.  1  (</). 

Since  the  Court  has  the  same  jurisdiction 
with  regard  to  any  contract  made,  or  equity 
between,  persons  in  this  country,  respecting  lands 
or  assets  in  a  foreign  country,  as  it  has  where 
the  lands  or  property  are  situate  in  England,  to 
allow  service  of  the  writ  out  of  the  jurisdiction  in 
a  case  within  the  terms  of  Order  xi.,  r.  1  (g),  is 
not  to  extend  the  jurisdiction,  but  to  enable  the 
old  jurisdiction  to  be  exercised  in  cases  where 
formerly  this  jurisdiction  could  not  have  been 
exercised  by  reason  of  defective  rules  of  pro- 
cedure. 

In  an  action  against  (1)  a  Dutch  corporation, 
trustees  of  a  debenture  deed,  (2)  the  receivers 
appointed  under  this  deed,  resident  in  England, 
and  (3)  an  English  company  having  property 
and  assets  in  Brazil,  to  enforce  an  alleged  prior 
equitable  charge,  made  in  England,  upon  pro- 
perty and  assets  in  Brazil,  and  now  vested  in  the 
first  defendant : — 

Held,  that  as  the  first  defendants  were  neces- 
sary and  proper  parties  to  the  action,  within  the 
terms  of  Order  xi.,  r.  1  (g),  and  that  as  the  Court 
had  jurisdiction  to  grant  the  relief  asked,  service 
of  the  writ  on  the  first  defendant  ought  to  be 
allowed ;  and,  on  the  application  of  the  plaintiffs, 
a  receiver  of  the  assets  in  the  debenture  deed 
was  also  appointed.  Ddder  v.  Amsterdamsch 
Trustees  Kantoor         -        -    Byrne  J.  132 

PRESCRIPTION— Support,  Right  of— Easement 
of  necessity  -  -  -  -  667 
See  Support. 

PRINCIPAL  AND  AGENT— Equitable  mortgagee 
—  Conflicting  equities  —  Priority  — 
Estoppel  -  -  -  -  163 
See  Mortgage.  2. 

PRIORITY — Equitable  mortgagee  —  Conflicting 
equities — Estoppel — Receipt  clause  163 
See  Mortgage.  2. 


TB.IOB.ITY— continued. 

 Equitable  mortgage  —  Notice  —  Fraud  of 

vendor's  solicitor — Possession  of  title- 
deeds  -  -  _  _  399 
See  Vendor  and  Purchaser.  3. 

 Partnership  action — Solicitor — Lien  for  costs 

— Charging  order  -  -  -  344 
See  Solicitor.  3. 

 Portions — Mortgage    -        -        -  117 

See  Mortgage.  3. 

PRIVATE  INTERNATIONAL  LAW— Covenant 
to  settle  after-acquired  property — Mar- 
riage with  foreigner  —  Domicil  —  Law 
applicable  -  -  -  -  333 
See  Settlement.  1. 

PRIVITY  OF  CONTRACT— Voidable  contract- 
Assignment  of  contract  —  Money  had 
and  received,  Action  for  -  -  359 
See  Vendor  and  Purchaser.  1. 

PROMOTER— Fiduciary  relation— Non-disclosure 
of  promoter's  interest — Damages  809 
See  Company.  9. 

PROOF — Debt — Insolvent  estate — Rate  of  interest 
See  Lunacy.  318,  n. 

 Onus  of  proof — Trade-mark — Rectification  of 

register  -  _  -  _  i 
See  Trade-mark.  1. 

 Withdrawal  of  proof — Certificate — Applica- 
tion to  restore  proof  -  -  684 
See  Bankruptcy. 

PROSPECTUS  —  Fraudulent  —Non-disclosure  of 

promoter's  interest — Damages    -  809 

See  Company.  9. 
 Omission  of  material  contract  —  Waiver 

clause         -        -        -        -  628 

See  Company.  10. 
 Omission  of  material  contract  —  Waiver 

clause         _        _        _        -  456 

See  Company.  11. 

PUBLIC  AUTHORITIES  PROTECTION— Costs— 
"Solicitor  and  client" — Electric  light- 
ing   -        -        -        -        -  685 

See  Corporation. 

PUBLIC  HEALTH— Water  supply— "  Domestic 
purposes  " — Swimming-bath — School 
See  Water.    1.  746 

PURCHASER— Vendor  and. 

See  Cases  under  Vendor  and  Pur- 
chaser. 


QUALIFICATION— Bankrupt  director— Holding 
shares  "  in  his  own  right "  -  602 
See  Company.  3. 

QUIET  ENJOYMENT— Covenant  for— Personal 
covenant  _  -  -  -  635 
See  Landlord  and  Tenant.  1. 


RAILWAY — "  Accommodation  Works  " — Grant  of 
Easement — Level  Crossing — Extent  of  Landowner's 
Right  of  User — Railways  Clauses  Consolidation 
Act,  1845  (8  (fc  9  Vict.  c.  20),  ss.  16,  68-76. 

Under  the  provisions  of  the  Railways  Clauses 
Consolidation  Act,  1845,  for  the  construction  by 
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RAILWAY— voidaiued. 

•a  railway  company  of  "accommodation  works" 
for  the  benefit  of  a  landowner  whose  land  is 
severed  by  the  railway,  the  landowner  is  entitled 
to  a  convenient  passage  over  the  railway  sufficient 
to  make  good,  so  far  as  possible,  any  interruption 
which  the  construction  of  the  railway  causes  by 
•severance  in  the  working  or  use  of  his  land, 
including  any  alteration  or  extension  of  that 
working  or  use  which  could  or  ought  to  have 
been  contemplated  by  the  parties  when  the 
accommodation  works  were  made  and  accepted. 

Great  Northern  Ry.  Co.  v.  M'Alister,  [1897] 
1  I.  R.  5S7,  602,  approved  and  adopted. 

A  railway  severed  the  land  of  a  landowner 
and  crossed  on  the  level  a  road  belonging  to  him 
upon  which  he  had  a  tramway  by  which  goods 
and  traffic  from  his  land  were  conveyed  to  a 
neighbouring  port.  He  had  also  allowed  coals 
to  be  conveyed  along  the  tramway  to  the  port 
from  a  colliery  not  situate  on  his  land.  On  the 
occasion  of  the  purchase  by  the  railway  company 
of  the  portion  of  the  road  crossed  by  the  railway 
and  of  other  land  belonging  to  him  taken  by  the 
•company,  the  company  entered  into  an  agreement 
with  him  that  they  would  construct  and  maintain 
certain  works  "for  the  accommodation  of  the 
-owners  and  occupiers  for  the  time  being  of  the 
lands  adjoining  the  railway."  These  works 
included  a  level  crossing  for  the  tramway.  The 
level  crossing  was  constructed,  and  the  company 
entered  into  a  deed  of  covenant  with  the  land- 
owner in  accordance  with  the  agreement.  Tiic 
landowner's  successor  in  title  afterwards  claimed 
to  be  entitled  to  convey  over  the  level  crossing 
^oods  and  traffic  brought  on  to  her  land  from 
other  places,  whether  situate  on  her  estate  or 
not : — 

Held,  by  the  Court  of  Appeal,  that  she  was 
not  entitled  to  use  the  level  crossing  for  the 
purpose  of  conveying  goods  and  traffic  so  as  sub- 
stantially to  increase  the  burden  of  the  easement 
by  altering  or  enlarging  its  character,  nature,  or 
extent  as  enjoyed  at  or  previously  to  the  date  of 
the  deed  of  covenant,  or  as  since  enjoyed  by  her 
or  her  predecessors  in  title,  if,  owing  to  acquies- 
cence or  otherwise,  that  subsequent  enjoyment 
was  binding  on  the  company. 

Decision  of  Kekewich  J.  reversed.  Great 
Western  Railway  CoMrANY  v.  Talbot 

C.  A.  759 


RECEIVER— Service  out  of  the  jurisdiction- 
Necessary  or  proper  parties  -  132 
See  Practice.  2. 

I  RECITAL  —  Evidence  —  Admissibility  —  Volun- 
tary settlement — Trustee  in  bankruptcy 
See  Frauduleht  Conveyance.  360 

RECONSTRUCTION— Sale  of  assets  for  shares  in 
new  company  _  _  _  837 
See  Company.  6. 

RECTIFICATION— Register— Company   -  14 

See  C03IPANY.  14. 
 Register — Trade-mark  -        -        -  1 

See  Trade-mark.  1. 

REDEMPTION— Clog  on  equity  of— Option  to 

purchase  mortgaged  stock         -  479 

See  Mortgage.  4. 
 Equity  of  redemption  barred  by  lapse  of 

time — Realty  or  personalty         -  859 

See  Mortgage.  1. 


ilEAL  ESTATE  — Grant 
tainty — Election 
See  Conveyance. 


Exception  —  Uncer- 


Acknowledgment  —  Person  "bound  to 
pay"  _        _        _        _  430 

See  Limitations,  Statute  of. 

JIECEIPT  —  Forged  —  Equitable  mortgage  — 
Possession  of  title-deeds — Priority  399 
See  Vendor  and  Purchaser.  3. 

 Production  of  receipt  for  rent — Leasehold 

house — Open  contract — Breach  of  cove- 
nant to  repair  _  _  ^  214 
See  Vendor  and  Purchaser.  7. 

HECEIPT  CLAUSE  —Estoppel  —Fraud  —Equit- 
able mortgagee  -  _  _  163 
See  Mortgage.  2. 


CancoUatiou  of  paid- 
-  845 


REDUCTION  OF  CAPITAL 

up  shares 
See  Company.  12. 

 Jurisdiction  to  sanction  equitable  seliemo 

See  Company.    13.  601 


REGISTER— Rectification— Company 

See  Company,  l-i. 
 Rectification — Trade-mark 

See  Tkade-makk.  1. 


14 


Extension  of 
101,  209 


REGISTRATION  —  Debentures 

time  -        -  - 

See  Company.    1,  2. 
 Trade-mark. 

See  under  Trade-mark. 

REMAINDERMAN— Tenant  for  life  and. 

See  Cases  under  Settled  Land. 

REMOTENESS— Appointment— "  Possibility  on 
a  possibility "  -  -  -  650 
See  Perpetuity. 

RENT — Mining  lease — Tenant  for  life — Powers 
of  leasing — Varying  minimum  rent  46 
See  Settled  Land.  4. 

 Production  of  receipt  for — Leasehold  house 

— Title — Open  contract — Breach  of  cove- 
nant to  repair  _  _  _  214 
See  Vendor  and  Purchaser.  7. 

RESIDUE — Trust  dehors  the  will  of  specified 
part  of — Assets  -  -  -  220 
See  Administration.  2, 

RESOLUTION— Winding-up  of  company — Special 
resolution — Declaration  of  chairman 
See  Company.    17.  498 

RESTRICTIVE  COVENANT. 

See  under  Covenant. 

REVENUE  —  Estate  duty  —  Costs  —  Taxation- 
Including  estate  duty  in  bill  -  242 
See  Solicitor.  1. 

RIGHT  OF  WAY — Grant — "  Executors,  adminis- 
trators, and  assigns,  undertenants  and 
servants " — Licensees       -        -  427 
See  Way,  Right  of. 
Q  2  1 
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RULES  OF  SUPREME  COURT :— Order  XT.,  r.  1 

(g) — Service  out  of  the  Jurisdiction  132 
See  Pkactice.  2. 

 Order  XXXI.,  rr.  25,  2Q— Discovery  -  696 

See  Solicitor.  2. 

  Order  LV.,  rr.  44,  57,  70,  71 — Chambers  in 

the  Chancery  Division  -  -  684 
See  Bankkuptcy. 


SALE — Morlmain — Extension  of  time  for  sale — 
Eight  of  trustees  to  retain  land  unsold 
See  Charity.    2.  389 

 Vendor  and  purchaser. 

See  Cases  under  Vendor  and  Purchaser. 

SALVAGE  —  Capital  moneys  —  Eebuilding  mon- 
sion-house — Dry-rot  -  -  274 
See  Settled  Land.  5. 

SAVINGS  BANK— Deposit-book— Post  office 

See  Donatio  Mortis  Causa.  394 

SCHOOL  BOARD.    See  under  Schools. 

SCHOOLS— /Sc/iooZ  Board— Pupil  Teachers'  Centres 
—  Higher  Education  —  School  Building  —  Local 
Bates  —  Expenditure —  Ultra  Vires — Elementary 
Education  Act,  1870  (33  &  31  Vict.  c.  75). 

It  not  being  within  the  powers  of  a  scliool 
board  to  expend  money  raised  by  local  rate  upon 
any  education  other  than  elementary — Beg.  v. 
Coclcerton,  [1901 J  1  K.  B.  726— the  London  School 
Board  was  restrained  by  injunction  from  expend- 
ing moneys  arising  from  the  local  rates  of  the 
metropolis  in  the  erection  of  a  building  as  a 
**  pupil  teacher  centre,"  that  is,  a  school  for  pro- 
viding pupil  teachers  with  an  education  beyond 
what  was  strictly  elementary.  Dyer  v.  London 
School  Board         -        -        -      C.  A.  768 

 Water  supply  —  "  Domestic  purposes  "  — 

Swimming-bath  -  -  -  746 
See  Water.  1. 

SEALING  —  Debentures  —  Eesolution  to  issue 
series  of  debentures — tissue  -  209 
See  Company.  1. 

SECURED  CREDITOR— Withdrawal  of  proof- 
Certificate — Application  to  restore  proof 
See  Bankruptcy.  684 

SEPARATION  ORDER— Offences  by  clergymen 
— Deprivation  -  -  -  608 
See  Ecclesiastical  L  a.w. 

SERVICE — Out  of  the  jurisdiction — Necessary  or 
proper  parties  -  -  -  132 
See  Practice.  2. 

SETTLED  JjAHD—Electric  Lighting  Installation 
— Capital  Money,  Application  of — Additions  and 
Alterations  with  a  view  to  Letting — Tenant  for 
Life  and  Bemainderman — Settled  Land  Acts,  1882 
(45  &  46  Vict.c.  88),  s.  25;  1890  (53  &  54  Vict. 
c.  69),  8.  13,  suh-s.  ii. 

The  word  "  additions  "  in  s.  13,  sub-s.  ii.,  of 
the  Settled  Land  Act,  1890,  means  structural 
additions;  and,  therefore,  an  electric  light  in- 
stallation, even  if  exclusive  of  fittings  such  as 
would  be  ordinarily  supplied  by  a  tenant,  is  not 
an  addition  to  a  building  within  the  sub-section. 


SETTLED  LATSD— continued. 

In  re  GaskelVs  Settled  Estates,  [1894]  1  Ch.  485. 
followed. 

In  re  Frealce's  Settlement,  [1902]  1  Ch.  97,  not 
followed.    In  rc  Clarke's  Settlement 

Buckley  J.  327 

2.    hivestment — Capital  Moneys — Invest- 
ment on  Mortgage — Tenant  for  Life — Trustees  for 
Purposes  of  Settled  Land  Acts — Inquiry  into  Title 
and  Value— Settled  Land  Act,  1882  (45  &  4^- 
Vict.  c.  38),  s.  21  (^■.);  s.  22,  suh-s.  1. 

Upon  a  direction  under  s.  22,  sub-s.  2,  of  the 
Settled  Land  Act,  1882,  given  by  the  tenant  for 
life  to  the  trustees  for  the  purposes  of  the  Settled- 
Ijand  Act  to  invest  capital  moneys  in  their  hands 
upon  a  specified  mortgage  of  real  estate,  the 
Court  declared  that  the  trustees  were  not  bounds 
to  invest  upon  the  mortgage  unless  and  until 
they  were  satisfied  that  the  direction  had  beea^ 
given  upon  a  proper  investigation  as  to  title,  and 
upon  a  proper  report  as  to  the  value  of  the  pro- 
posed security,  and  upon  proper  advice  as  to  the 
form  of  the  mortgage,  and  that  on  being  so  satis^ 
fied  the  trustees  were  bound  to  make  the  invest- 
ment. 

Order  of  Cozens-Hardy  J.,  [1901]  2  Ch.  790, 
varied.    Li  re  Hotham.    Hotuam  v.  Doughty 

C.  A.  675 

3.   Investment  of  Capital  Moneys — Broker^ 

Bight  to  choose  —  Tenant  for  Life — Trustees  — 
Bight  to  choose  Broker — Settled  Land  Act,  1882 
(45  &  46  Vict,  c  38),  s.  22,  suh-s.  2 ;  s.  31. 

Upon  an  investment  of  capital  moneys  arising 
under  the  Settled  Land  Acts,  the  tenant  for  life 
is  not  entitled  to  dictate  to  the  trustees  of  th®' 
settlement  as  to  what  broker  they  shall  employ 
in  the  matter.  The  trustees  may  select  their 
broker  as  well  as  their  solicitor.  In  re  Duke  op 
Cleveland's  Settled  Estates  -    Joyce  J.  350 

4.   Leasing,  Power  of — Mining  Lease- 
Varying  Minimum  Bent— Way-leave — Tenant  for 
Life— Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
ss.  6, 7,  suh-s.  2 ;  s.  9,  suh-s.  1  {i.,  ii.) ;  s.  17,  suh-s.  1 ;. 
«.  53. 

A  tenant  for  life,  in  granting  a  mining  lease, 
under  the  power  conferred  upon  him  by  the 
Settled  Land  Act,  1882,  may  reserve  an  acreage- 
rent  with  a  minimum  rent  commencing  in  the- 
second  year  of  the  term  granted,  and  increasing 
year  by  year  during  the  early  part  of  the  term. 

The  lease  may  also  provide  for  the  cesser  of 
the  minimum  rent,  when  all  the  minerals  demised 
have  been  paid  for  at  the  acreage  rent  reserved^ 
and  may  also  contain  a  grant  of  a  way-leave  for 
foreign  minerals  to  continue  during  the  whole 
term,  and  subject  to  a  nominal  rent  after  the 
cesser  of  the  minimum  rent. 

Decision  of  Byrne  J.  reversed.  In  re  Aldam's 
Settled  Estate         -        -        -    C.  A.  46 

5.   Mansion-house — Capital  Moneys — Be- 

building  principal  Mansion-house  —  Dry-rot  — 
Salvage  —  General  Jurisdiction  of  Court  —  In- 
cumbrance affecting  Settled  Land  —  Expense  of 
Sewering,  &c.,  new  Streets— Settled  Land  Act,  1882 
(45  &  46  Vict,  c,  38),  s.  21,  sub-s.  (ii.)  ;  s.  25— 
Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  s.  13,. 
sub-s.  (iv.) 

Where  the  principal  mansion-house  on  settled 
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land  had  become  infested  with  dry-rot,  and 
expense  to  a  large  amount  had  to  be  incurred  in 
rebuilding  portions  of  the  house  in  order  to  save 
the  whole  from  destruction,  the  Court  allowed 
the  application  of  capital  money  in  the  rebuild- 
ing to  the  extent  of  one-half  of  the  annual  rental 
of  the  settled  land  under  s.  13,  sub-s.  (iv.),  of  the 
Settled  Land  Act,  1890,  but  declined  to  exercise 
its  general  jurisdiction  by  allowing  the  balance 
of  the  amount  as  being  expenditure  in  the  nature 
of  salvage. 

Expenses  incurred  by  a  local  authority  in 
eewering,  paving,  and  flagging  new  streets  on 
settled  land  were  charged  under  statutory  powers 
on  the  land,  and  made  payable,  together  with 
interest  thereon,  by  instalments : — 

Held,  that  the  expenses  so  charged  consti- 
tuted an  incumbrance  aifecting  settled  land 
payable  out  of  capital  moneys  under  s.  21, 
6ub-s.  (ii.),  of  the  Settled  Land  Act,  1882;  and 
that  out  of  capital  moneys  the  tenant  for  life  was 
entitled  to  repayment  of  such  portion  of  past 
instalments  paid  by  him  as  represented  capital, 
and  the  trustees  ought  to  pay  the  corresponding 
portion  of  the  remaining  instalments.  In  re 
Leigh's  Settled  Estate     -    Kekewich  J.  274 

6.   Mansion-house  —  Tenant  for  Life  — 

Trust  to  keep  up  3Iansion-house  and  permit  A.  to 
reside. 

A  testatrix  devised  certain  mansion-houses  to 
trustees  upon  trust  to  keep  up  the  same,  and  the 
gardens  and  grounds  thereof,  in  a  fit  state  for 
residence,  paying  the  wages  of  all  servants  and 
persons  employed  by  them  for  that  purpose,  and 
to  permit  her  daughter  at  any  time  or  from  time 
•.to  time  during  her  life  to  reside  at  any  of  the 
said  mansion-houses,  and  during  such  residence 
to  pay  her  an  annuity  of  SOI.  a  week : — 

Held,  that  the  daughter  had  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Acts.  In 
re  Baroness  Llanover's  Will.  Herbert  v. 
Freshfield        -        -    Swinfen  Eady  J.  679 

SETTLEMENT— Co i-enrmi  to  Settle  After-acquired 
Property — Bequest  to  Separate  Use — Restraint  on 
Anticipation — Marriage  icith  Foreigner — Domicil 
— Law  applicable. 

Under  a  gift  to  a  woman  by  will  of  a  legacy 
payable  on  the  determination  of  a  prior  life  in- 
iterest,  with  a  declaration  that  moneys  payable 
to  any  female  during  any  coverture  shall  be  paid 
<lo  her  fur  her  separate  use  when  and  as  the  same 
shall  become  due  and  payable,  and  so  that  she 
shall  not  have  power  to  deprive  herself  of  the 
"benefit  thereof  by  anticipation,  the  legatee  is  at 
the  date  of  the  payment  entitled  to  have  the 
legacy  paid  to  her,  and  the  restraint  on  anticipa- 
tion then  ceases  to  operate;  and  a  covenant  by 
!her,  contained  in  an  ante-nuptial  settlement 
^executed  before  the  death  of  the  testator,  to 
.settle  after-acquired  property  is  effectual  to  bind 
the  property  when  trans i  erred  to  her. 

In  re  Carrey,  (188G)  32  Ch.  D.  361,  distin- 
guished. 

The  matrimonial  domicil  was  Italian.  The 
settlement  was  in  English  form,  and  void  under 
Italian  law.  The  wife's  domicil  had  been 
lEnglish,  and  the  settled  funds  were  English: —  ♦ 

Held,  on  the  facts,  that  the  settlement  was 


SETTLEMENT— eonfiWMec?. 
governed  by  English  law.    In  re  Bankes.  Rey- 
nolds V.  Ellis    -        -        -    Buckley  J.  333 

2.   "  Die  witJiout  having  been  Married  " — 

Ultimate  Trust  for  Next  of  Kin  of  Wife— Con- 
struction of  Settlement. 

By  a  marriage  settlement  a  fund  was  settled 
in  the  events  of  there  being  no  child  of  the  mar- 
riage who,  being  a  son,  should  attain  the  age  of 
twenty-one,  or  being  a  daughter  should  attain 
that  age  or  marry,  and  of  the  wife  dying  in  the 
lifetime  of  the  husband,  upon  such  trusts  as  the 
wife  should  by  will  or  codicil  appoint,  and  in 
default  of  appointment  upon  trust  for  such  person 
or  persons  as  under  the  Statute  for  the  Distribu- 
tion of  Intestates'  Effects  should  or  would  have 
been  entitled  to  her  personal  estate  "  in  case  she 
had  died  intestate  without  having  been  married." 
The  wife  died  intestate  in  the  lifetime  of  the 
husband,  leaving  an  only  son  who  died  an  in- 
fant : — 

Held,  that  the  case  was  governed  by  Wilson 
V.  AtJcin^on,  (18G4i)  4  D.  J.  &  S.  455  ;  that  in  con- 
formity with  that  decision  the  words  referring  to 
death  "  without  having  been  married "  must  be 
construed  as  intended  to  exclude  the  husband, 
and  not  as  intended  to  exclude  a  child,  and  that 
therefore  on  the  death  of  the  wife  intestate  her 
infant  son  became  entitled  as  her  sole  next  of  kin. 
In  re  Mare.  Mare  v.  Howey    Kekewich  J.  112 

 Voluntary  —  Trustee    in    bankruptcy  — 

Evidence — Recital — Admissibility _  360 
See  Fraudulent  Conveyance. 

SEVERANCE— Support,  Right  of— Dock— Ease- 
ment of  necessity — Enjoyment  clam  557 
See  Support. 

SEWERS — Capital  moneys  —  Rebuilding  man- 
sion-house— Dry-rot — Salvage    -  274 
,    See  Settled  Land.  5. 

"  SHARE  "—Direction  for  settlement  of  "  the 
share"  of  one  of  the  class — Death  of 
legatee  before  period  of  distribution  66 
See  Will.  1. 

SHAREHOLDERS  AND  SHARES. 

See  Cases  under  Company. 

SOLICITO'R— Costs— Taxation  —  "  Disbursement  " 
— Estate  Duty,  including  in  Bill — Practice — Soli- 
citor and  Client — Finance  Act.  1894  (57  d'  58 
Vict.  c.  30),  s.  6,  sub-ss.  1,  2;  s.  S,suh-s.  16;  s.  22, 
sti,b-t>.  1  (d) — Application  by  Third  Forties — Soli- 
citors Act,  1843  (6  <fc  7  Vict.  c.  73),  ss.  37,  38,  39. 

A  payment  for  estate  duty  made  by  a  solicitor 
on  behalf  of  his  client  oud^ht  not  to  be  included 
in  his  bill  of  costs  as  a  "  disbursement "  within 
the  meaning  of  s.  37  of  the  Solicitors  Act,  1843. 

Decision  of  Byrne  J.  reversed. 

In  re  Lamb,  (18S;»)  23  Q.  B.  D.  5,  overruled. 

I'er  Byrne  J. :  Tliere  is  no  general  rule  that 
the  C(jsts  of  applications  for  taxation  under  ss.  38 
and  3i)  of  the  Solicitors  Act,  1843,  must  in  all 
cases  follow  the  result  of  the  taxation.  In  re 
KiNGDON  &  Wilson  -        -        -      C.  A.  242 

2.   Cods  —  Taxation  —  Disbursements  — 

Allowances — Deposit  as  Security  for  Costs  of  Dixco- 
very — Bules  of  Supreme  Courty  1883,  Order  a  a'ax, 
rr.  25,  26. 

Deposits  paid  by  a  solicitor  on  behalf  of  his 
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SOLICTEOB.— continued.  | 
client  as  security  for  costs  of  disco  very  under  j 
Order  xxxi.,  rr.  25,  2Q,  and  not  repaid,  are  not 
disbursements  -within  s.  37  of  the  Solicitors  Act,  | 
1843  (6  &  7  Yict.  c.  73),  and  are  not  properly  | 
included  in  the  solicitor's  bill  of  costs. 

They  should  be  entered  in  the  solicitor's  cash 
account. 

Decision  of  Kekewich  J.  reversed.  In  re 
BucKWBLL  &  Beekeley      -        -      C.  A.  596  ; 

3.   Lien  for  Costs — I'artnersldp  Action — 

Jiloney  in  Court  and  in  hands  of  Beceiver — "  Fro- 
perty  Recovered  or  Preserved  " — Judgment  Creditor 
— Charging  Order — Priority — Solicitors  Act,  i860 
(23  &  24  Vict.  c.  127),  s.  23. 

In  a  partnership  action  where  a  receiver 
had  been  appointed,  a  judgment  creditor  of  the 
partnership  firm  obtained  au  order,  following 
Kewneyy.  Attrill,  (18H6)  'M  Ch.  D.  315,  giving 
him  a  charge  for  his  debt  and  costs  upon  the 
assets  in  or  to  come  into  the  hands  of  the  receiver, 
the  creditor  undertaking  to  deal  with  the  charge 
according  to  the  order  of  the  Court.  Upon  an 
application  by  the  solicitor  of  the  plaintiff  in  the 
action  for  a  charging  order  for  his  costs  under 
s.  28  of  the  Solicitors  Act,  1880,  in  priority  to  the 
judgment  creditor : — 

Held,  that  the  solicitor  was  entitled  to  succeed. 

Semble,  an  order  in  the  form  of  Kewney  v. 
Attrill  only  operates  as  a  charge  as  among  the 
creditors  of  the  partnership  themselves,  or  as 
against  the  several  partners  of  the  liim.  Eidd 
V.  Thoene      _        _        -        -  Joyce  J.  344 

 Company — Winding-up — Private  examina- 
tion— Attendance  of  solicitor  —  Under- 
taking not  to  disclose  -  -  73 
See  Company.  16. 

 Costs  —  Leaseholds  —  "  Deducing  title  " — 

Single  document  -  -  -  551 
See  Vendoe  and  Puechaser.  2. 

 Costs — Public  authorities  protection—"  Soli- 
citor and  client "  -  -  -  585 
See  Corporatiojt. 

 Liability  for  fraud  of  co-partner — Novation 

—Election  -  -  -  -  404 
See  PaetneeshiFo  2. 

 Money  lent  to  solicitor  without  security 

with  notice— Summary  order  on  solicitor 
See  Tedstee.    2.  176 

SPECIFIC  PERFOKMANCE—Executory  contract 
— Damages- — ^Breach  of  trust  -  608 
See  Vendoe  and  Puechaseu.  5. 

 Mistake  —  Sale  by  auction  —  Purchase  of 

wrong  lot  -  -  -  -  266 
See  Yendoe  and  Pdschasee.  4. 

.  Nomination — Consent  or  refusal  by  continu- 
ing partners  _  -  _  735 
/See  Paetneeship.  1. 

STALLAGE— Fair— Franchise— Tolls  -  145 
See  Maeket. 

STATUTES  :— 

27  Hen.  8,  c.  10,  s.  l—Stattde  of  U^es  -  523 

See  Conveyance. 
13  Eliz.  c.  5 — Fraudident  Conveyances  -  360 
See  Fraudulent  Conveyance. 


STATUTES— con<i/iMe<i. 

22  &  23  Car.  2,  c.  10,  s.  ^~.^tatut>  of  Distribu- 

tions -  -  -  -  ■  -  605 
See  Will.  5. 

29  Car.  2,  c.  3,  s.  i— Statute  of  Frauds  -  360 

See  Fraudulent  Conveyance. 

0  Geo.  2,  c.  3G,  s.  S—Charitahle  I'se^     -  642 

See  Charity.  3. 

1  &  2  Vict.  c.  110,  s.  U—Judf)meni.<      -  602 

See  Company.  3. 

6  &  7  Vict.  c.  73,  ss.  37,  38,  Su—Sdicitors  242 

See  Solicitor.  1. 
8  &  U  Vict.  c.  20,  ss.  IG,  68-76— jf;«?7nv(?/6 

Clauses        -  769> 

See  Railway. 

10  &  11  Vict.  c.  17,  s.  5?>—Watertcorl:s  Clauses 
See  Water.    1.  746 

23  &  24  Vict.  c.  127,  s.  2S— Solicitors    -  344: 

See  Solicitor.  3. 

25  &  26  Vict.  c.  89,  s.  2{)—Compa)urs    -  319' 

See  Company.  8. 
 ss.  26,  35;   Sched.   I,   T:ible  A^ 

clauses  20  and  21  -        -        -  14- 

See  Company.  14. 
 ss.  41, 42         -        -        -  354 

See  Company.  7  . 
 s.  51      -        -        -  498,871 

See  Company.    5,  1 7. 

 s.  115   -      -      -      -  7a- 

See  Company.  16. 
 s.  145     -        -        -        -  34 

See  Company.  15. 
 s.  161     _        -        -        -  83T 

See  Company.  6. 

26  &  27  Vict.  c.  93,  s.  12— TFa^*  y-icor/.s  ClauMCS 

See  Water.    1.  746 

30  &  31  Vict.  c.  131,  s.  ^—Compames    -  845 

See  Company. 
 s.  11      -        -        -        -  602 

See  Company.  13. 

 s.  38      -        -        -       456, 628 

See  Company,    10,  IJ. 

32  &  33  Vict.  c.  62,  s.  ^— Debtors  -  784 
See  Attachment. 

33  &  34  Vict.  c.  75— Ehmentary  Education  768- 
See  Schools. 

33  &  34  Vict.  c.  78,  s.  lS—Tramica;is    -  714 

See  Tramway. 
37  &  38  Vict.  c.  57,  s.  S—Beal  Property  Limita- 
tion  -----  430' 
See  Limitations,  Statute  of. 

37  &  38  Vict.  c.  78 — Vendor  and  Purchaser  . 
See  Vendor  and  Purchaser.    2.  55L 

38  &  39  Vict.  c.  55,  ss.  51,  56.  57— Public  Health 
.9ee  Water.    1.  746- 

38  &  39  Vict.  c.  77,  s.  10— Judicature    -  684 

See  Bankruptcy. 
38  &  39  Vict.  c.  91,  s.  10— Trade  Marhs  Begis-^ 
tration         -  - 
See  Trade-mark.  1. 
40  &  41  Vict.  c.  26,  s.  S— Companies      -  845 
See  Company.  12. 
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STATTJT'ES— continued. 

44  &  45  Vict,  c,  41,  s.  3,  sub-s.  4 — Conveyancing 

and  Law  of  Property        -        -  214 

See  Vendor  and  Purchaser.  7. 
 s.  11      -        -        -        _  636 

See  Landlord  and  Tenant.  1. 
 s.  55      -        -        -        -  163 

See  Mortgage.  2. 

44  &  45  Vict.  c.  44  (Solicitors'  Eemuneration), 

General  Order  under,  Sched.  1.,  Part  I. 
See  Vendor  and  Purchaser.    2.  551 

45  &  46  Vict.  c.  38,  ss.  6,  7,  sub-s.  2 ;  s.  9,  sub- 

s.  1  (i.)  (ii.);  s.  17,  sub-s.  1;  s.  53 — 

SeUled  Land  -        -        _  46 

See  Settled  Land.  4. 
 s.  21  (i.) ;  s.  22,  sub-s.  1       -  675 

See  Settled  Land.  2. 
 s.  21,  sub-8.  (ii.);  s.  25      -  274 

See  Settled  Land.  5. 
 s.  22,  sub-s.  2  ;  s.  ol    -        -  360 

See  Settled  Land.    3.  , 
 s.  25      -        -        -        -  327 

See  Settled  Land.  1. 

46  &  47  Vict.  c.  52,  Sched.  lL—Ba7iJcruptcy 

See-  Bankruptcy.  684 
46  &  47  Vict.  c.  57,  s.  90— Patents,  BeHgn?,  and 
Trade  Marks  -         -        -  621 

See  Trade-mark.  3. 

53  &  54  Vict.  c.  69,  s.  13,  sub-s.  {u.)~Settled 

Land         -        -        -        -  327 

See  Settled  Land.  1. 
 s.  13,  sub-s.  (iv.)        -        -  274 

See  Settled  Land.  5. 
 s.  22,  sub-s.  2 ;  s.  31    -        -  350 

See  Settled  Land.  3. 

54  &  55  Vict.  c.  73,  ss.  3,  5 — Mortmain  and 

Charitable  Uses  -  -  -  389 
See  Charity.  2. 

55  &  56  Vict.  c.  32,  s.  1,  sub-s.  1  (d),  (e)— Clergy 

Discipline  -  ~  -  _  608 
See  Ecclesiastical  Law. 

56  &  57  Vict.  c.  61,  s.  1  (b)— Public  AutJwrities 

Protection  -  -  -  -  686 
See  Corporation. 

57  &  58  Vict.  c.  30,  s.  6,  sub-ss.  1,  2 ;  s.  8,  sub- 

8.  16;  s.  22,  sub-s.  1  (d) — Finance  Act 
See  Solicitor,    1.  242 

58  &  59  Vict.  c.  39,  ss.  4,  5,  12— Summary 

Jurisdiction — Married  Women     -  508 

See  Ecclesiastical  Law. 
63  &  64  Vict.  c.  48.  s.  U— Companies    -  209 

See  Company.  1. 
 ss.  14,  15         -        -        -  101 

See  Company.  2. 
STOCK — Clog  on  equity  of  redemption — Option 

to  purchase  mortgaged  stock  479 

See  Mortgage.  4. 
 Government  stock  investment  certificate 

See  Donatio  Mortis  Causa.  394 

STOCKBROKER  —  (JeneraZ  Lien  — Securities  of 
Customer. 

Documents  relating  to  shares  belonging  to  a 
customer  were  held  by  stockbrokers  to  secure  a 
specific  advance  of  15,000Z.  When  this  amount 
was  repaid  the  documents  were  left  with  the 


STOCKBROKEB.— continued. 
brokers,  and  on  subsequent  transactions  on  the 
Stock  Exchange  by  the  customer,  acting  through 
the  same  brokers,  losses  were  made  for  which 
the  customer  was  liable  to  the  brokers : — 

Held,  that  although  the  specific  purpose  of 
the  deposit  had  been  satisfied  by  the  repayment 
of  the  15,000?.,  the  brokers  had  a  general  lien  on 
the  shares  for  the  amount  due  in  respect  of  the 
Stock  Exchange  transactions.  Ln  re  London 
AND  Globe  Finance  Corporation 

Buckley  J.  416 

 Broker — Right  to  choose  —  Investment  of 

capital  moneys      -        -        -  360 
!  See  Settled  Land.  3. 

i  STREAM. 

I  See  under  Water. 

STREETS — By-laws—  Infringement— Inj  unction 
— Special  remedy  -  -  -  182 
See  Local  Government. 

SUBSTITUTIONARY  GIFT— Death  "before  be- 
coming entitled  " — Entitled  in  "  posses- 
sion "  or  "  interest "  -  -  875 
See  Will.  6. 

SUMMARY  JURISDICTION  (MARRIED 
WOMEN)  ACT— Offences  by  clergymen 
— Deprivation  -  -  -  608 
See  Ecclesiastical  Law. 

STJ'P'POILT— Easement  of  Necessity— Right  of  Sup- 
port—  Implied  Reservation  —  Severance  of  two 
Tenements  held  by  Common  Owner — Prescription 
— Enjoyment  Clam — Right  to  Support  of  Side  of 
Dock. 

In  1860  a  dock  and  a  wharf  to  the  west  of  it, 
and  divided  from  it  by  a  fence,  belonged  to  the 
same  owner.  In  order  to  secure  the  side  of  the 
dock,  he  in  that  year  carried  a  number  of  tie- 
rods  under  the  ground  beneath  the  fence  and 
beneath  the  surface  of  the  wharf  for  a  distance 
of  about  15|  feet  to  the  west  of  the  fence,  the 
rods  being  there  fastened  by  nuts  to  piles  which 
were  driven  into  the  soil  of  the  wharf.  The  tie- 
rods  were  not  visible ;  but  two  nuts  on  piles  were 
visible  on  the  western  side  of  the  camp-sheath- 
ing which  held  up  the  side  of  the  wharf. 

In  1877  the  then  owners  of  both  properties 
conveyed  the  wharf  to  the  plaintiffs,  without  any 
express  reservation  of  a  right  of  support  for  the 
dock.  In  1886  the  same  owners  conveyed  the 
dock  to  the  defendants'  predecessors  in  title.  In 
1900  the  plaintiffs,  in  making  some  excavations 
in  tlie  wharf,  became  for  the  first  time  aware  of 
the  existence  of  the  tie-rods  : — 

Held,  by  Komer  and  Stirling  L. JJ.,  Vaughan 
Williams  L.J.  dissenting,  (1)  that,  when  the 
wharf  was  conveyed  to  the  plaintiffs,  there  was 
no  implied  reservation  of  a  right  of  support  to 
the  dock,  and  tliat  the  tie-rodd  did  not  remain 
vested  in  the  grantors  as  part  of  or  appurtenant 
to  the  dock ;  (2)  that  the  owners  of  the  dock  had 
not  acquired  an  easement  of  support  by  length  of 
enjoyment,  the  enjoyment  having  been  clam,  and 
that  consequently  the  plaintifls  were  entitled  to 
I  remove  the  tie-rods  from  their  land. 

Decision  of  C'ozens-Hardy  J.,  [lUOl]  2  Ch.  300, 
affirmed. 

Per  Vaughan  Williams  L.J. :  The  tie-rods 
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8UT1?0B.T— continued. 

formed  a  corporeal  part  of  the  dock,  aud  were 
reserved  with  it  as  appurtenant  thereto. 

Moreover,  the  enjoyment  of  the  support  was 
not  dam,  because  the  plaintiffs  had  the  means  of 
knowledge. 

Per  Romer  L.J. :  The  easement  of  support 
was  not  one  of  necessity,  and  therefore  a  reserva- 
tion of  it  could  not  be  implied. 

A  prescriptive  right  to  an  easement  over 
another  man's  land  can  be  acquired  only  when 
tlie  enjoyment  has  been  open — that  is,  of  such  a 
character  that  an  ordinary  owner  of  the  land, 
diligent  in  the  protection  of  his  interests,  would 
have,  or  must  be  taken  to  have,  a  reasonable 
opportunity  of  becoming  aware  of  the  enjoyment. 

Per  Stirling  L.J. :  An  easement  of  necessity 
is  one  without  which  the  property  retained  upon 
a  severance  cannot  be  used  at  all ;  not  one  which 
is  merely  necessary  to  the  reasonable  enjoyment 
of  that  property. 

It  is  established  by  Dalton  v.  Angus,  (1881) 
6  App.  Cas.  740,  that,  in  order  that  an  easement 
may  be  gained  by  prescription,  it  must  be  proved 
that  the  person  against  whom  it  is  claimed  had 
some  knowledge  or  means  of  knowledge.  Union 
Lighterage  Cosipany  v.  London  Graving  Dock 
Company         -       -       -       -    C.  A.  567 

"  SURPLUS  ASSETS"— Rights  of  preference  aud 
ordinary  shareholders  inter  se  -  86 
See  Company.  18. 

SURRENDER— Shares  —  Invalidity —Release  of 
shareholder's  liability  -  -  14 
See  Company.  11. 

SWIMMING-BATH— Water  supply—"  Domestic 
purposes" — Scliool  -        -  746 

See  Water.  1. 


TAXATION— Costs. 

See  under  Costs. 

TENANT  FOR  LIFE— Settled  Land  Acts. 
See  Cases  under  Settled  Land. 

TIME — Extension  of — Debentures — Registration 
/See  Company.    1,2.  101,209 

 Lapse  of — Surrender  of  shares — Invalidity 

See  Company.    14.  14 

TITLE — Lease — Waiver  of  objection — Objection 
as  to  root  of  title  -  -  -  517 
See  Vendor  and  Purchaser.  0. 

■  Leasehold  house — Open  contract — Breach 
of  covenant  to  repair  -  -  214 
See  Vendor  and  Purchaser.  7. 

—  Misdescription  —  Latent  defect  —  Under- 
ground culvert  for  water  -  258 
See  Vendor  and  Purchaser.  9. 

TITLE-DEEDS— Possession  of— Equitable  mort- 
gage—Notice—Fraud of  vendor's  solicitor 
— Priority  -  -  -  399 
See  Vendor  and  Purchaser.  3. 

TOLLS— Fair — Franchise — Stallage  -•  145 
See  Market. 

TRADE — Restrictive  covenant — Lessee — Assigns 
See  Landlord  and  Tenant.    2.  612 


TRADE- MARK  — OZ(Z  Marh  — Invented  Word— 
Invented  Article — "  Special  and  Didinctive  Word  " 
Word  didinctive  of  Manufacturer  —  Exclmive 
User — Patented  Invention — Exyiration  of  Patent 
— Rectification  of  Register — Motion  to  expunge 
Trade-mark — User  before  1875 — Onm  of  Proof — 
Appeal — Further  Evidence — Trade  Marks  Regis- 
tration Act,  1875  (38  dc  39  Vict.  c.  91),  s.  10. 

In  1877  a  chemical  manufacturer  registered, 
under  the  Trade  Marks  Registration  Act,  1875, 
the  word  "  Vaseline,"  which  had  been  invented 
by  him  to  denote  a  product  of  his  manufacture, 
the  word  being  registered  as  an  old  mark  used 
by  him  for  six  years  before  1877. 

Upon  an  application  made  in  1900  by  a  rival 
manufacturer  for  tlie  removal  of  the  mark  from 
the  regis  ler : — 

Held,  by  Vaughan  Williams  and  Stirling  L.J  J., 
Cozena-Hardy  L.J.  dissenting,  that  the  word  had 
been  properly  registered  as  a  "special  and  dis- 
tinctive word "  within  s.  10  of  the  Act  of  1875, 
since  ttie  applicant  failed  to  shew  that  the  word 
hud  not  been  used  by  itself  as  a  trade-mark  before 
the  Act,  whereas  the  evidence  shewed  that  the 
word  had  always  bewu  used  before  and  since  the 
passing  of  the  Act  to  denote,  not  an  article 
manufactured  by  a  particular  process,  but  an 
article  identified  with  the  name  of  the  particular 
manufacturer.  . 

Whether,  when  an  inventor  invents  a  new 
article,  and  at  the  same  time  invents  a  word  to 
designate  it,  he  can  claim  the  exclusive  use  of  that 
word  to  denote  his  own  manufacture,  qusere. 

Where  a  person  is  seeking  to  remove  a  trade- 
mark from  the  register,  the  onus  is  upon  him  to 
prove  that  it  ougiit  to  be  taken  olf,  not  upon  the 
party  registered  to  make  out  his  right  to  retain 
it  on  the  register;  and  especially  so  where  the 
mark  has  been  on  the  register  for  many  years. 

Linoleum  Manufacturing  Co.  v.  Nairn,  (1878) 
7  Ch.  D.  834,  distinguished. 

Decision  of  Buckley  J.  reversed  upon  further 
evidence  adduced,  by  leave,  on  the  appeal.  In  re 
Chesebrough's  Trade-mark"  Vaseline  "  0.  A.  1 

2.   Registration — Removal  from  Register 

— Mark  '^calculated  to  deceive^* — Word  "  Trade- 
mark "  printed  on  part  of  Label  registered  as  a 
'whole. 

The  fact  that  upon  a  part  of  a  label,  the  whole 
o^hich  is  registered  as  a  trade-mark,  there  is 
printed  the  word  "  trade-mark,"  is  not  necessarily 
calculated  to  deceive  as  suggesting  that  that  part 
alone  constitutes  the  trade-mark. 

The  Court  must  decide  from  the  circumstances 
of  the  particular  case  before  it  whether  the  position 
of  the  word  "  trade-mark  "  is  calculated  to  deceive, 
and  whether,  if  it  is,  there  is  a  reasonable  pro- 
bability of  any  one  being  injured  by  it. 

Per  Romer  L.J. :  Tlie  decision  of  the  Court  of 
Appeal  upon  this  point  in  In  re  ApolUnaris 
Company's  Trade-marks,  [1891]  2  Ch.  186,  was 
upon  a  question  of  fact,  and  does  not  therefore 
bind  the  Court  except  in  a  case  in  which  the 
facts  are  identical. 

In  1876  a  label  was  registered  as  a  trade-mark 
by  a  firm  of  brewers  as  an  "old  mark,"  i.e.,  one 
which  they  had  used  for  some  years  before 
December  31,  1875.  In  the  centre  of  the  label 
was  a  diamond  or  four-sided  figure,  and  the  label 
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TSADE-MAEK — continued. 
was  surrounded  by  an  ornamental  border.  Upon 
the  diamond  was  printed  the  word  "trade-mark," 
The  firm  also  in  1876  registered  the  diamond 
alone  as  a  trade-mark. 

In  19U0  a  rival  firm  of  brewers  applied  to  have 
the  label  removed  from  the  register,  on  the  ground 
that  the  printing  of  the  word  "  trade-mark  "  upon 
(the  diamond  was  calculated  to  deceive,  as  sug- 
gesting that  it  alone  constituted  the  trade-mark, 
and  that  the  remainder  of  the  label  might  be 
imitated : — 

Held,  by  the  Court  of  Appeal,  that  under  the 
circumstances  the  position  of  the  word  "trade- 
.mark "  upon  the  label  was  not  calculated  to 
deceive ;  that  there  was  no  reasonable  probability 
of  any  one  being  injured  by  it ;  and  that  there 
was  no  ground  for  removing  the  label  from  the 
^register. 

Decision  of  Kekewicli  J.  (founded  upon  In  re 
Apollinaris  Companifs  Trade-marhs,  [1891]  2  Cii. 
186),  reversed.  In  re  Registered  TradetMarks 
-OF  Bass,  Ratcliffe  &  Gretton,  Limited  (.No.  2) 

C.  A.  579 

3.   Begidration  for  an  entire  Cla><s — User 

Jor  part  of  Class — Bond  fide  Irdention  to  use — 
.Dormant  Mark — Bectification  of  Register — Limita- 
ia'on  to  part  of  Class — Patents,  Dedgas^  and  Trade 
Marks  Act,  1883  (46  dc  47  Vict.  c.  57),  8.  90. 

Where  a  trader  has  registered  a  mark  for  an 
•entire  class,  and,  many  years  after  registration,  it 
is  proved  that  he  has  never  used  the  mark  in 
connection  with  a  particular  article  in  that  class, 
though  his  business  included  the  sale  of  that 
article  under  other  trade-marks,  the  register  may 
be  rectified,  upon  the  application  of  another 
trader  desiring  to  register  a  similar  mark  for  the 
particular  article,  by  excluding  that  article  from 
the  specification  of  goods  in  respect  of  which  the 
mark  was  originally  registered,  on  the  ground 
that  at  the  date  of  registration  there  had  been  no 
actual  user  of  the  mark,  and  no  bona  fide  inten- 
tion of  using  it  for  that  particular  article  of  the 
class  for  which  the  mark  had  been  registered. 

Principle  of  Edwards  v.  Dennis,  (1885)  30 
Ch.  D.  454,  applied.  In  re  Registehed  Trade- 
biark  No.  22,206  of  Maurice  John  Hart 

Byrne  J.  621 

TRADE  NAME— Company— Corporate  name- 
Separate  user — Right  to  protection  364 
See  Company.  7, 

TEAMWAY  —  Substantial  Commencement  of 
*'  Works" — Cesser  of  Foivers — Evidence — Tram- 
ways Act,  1870  (33  &  34  Vict.  c.  78),  s.  18. 

In  s.  18  of  the  Tramwa.ys  Act,  1870,  which 
provides  that  the  powers  of  promoters  under  a 
provisional  order  shall  cease  "  if  within  one  year 
from  the  date  of  the  order  the  works  are  not  sub- 
stantiaiUy  commenced,"  the  term  "  works  "  means 
physical  works  actually  executed. 

A  corporation,  who  had  obtained  a  provisional 
order  for  the  construction  of  electric  tramways, 
had  done  no  work  within  the  year  on  the  tram- 
way itself,  but  had  purchased  land  for  offices  and 
a  generating  station,  and  had  entered  into  binding 
contracts  for  the  supply  of  electric  cars  and  for 
the  supply  and  installation  of  dynamos  and 
electric  machinery : — 

^     Held,  by  the  Court  of  Appeal,  that  the  works 
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had  not  been  substantially  commenced  within 
the  meaning  of  the  section. 

Decision  of  Swinfen  Eady  J.  reversed. 

Sect.  18  also  provides  that  "a  notice,  pur- 
porting to  be  published  by  the  Board  of  Trade  in 
the  Gazette  to  the  effect  ....  that  the  work  has 
not  been  substantially  commenced  ....  shall  be 
conclusive  evidence  for  the  purposes  of  this  section 
of  such  ....  non-commencement." 

Held,  by  the  Court  of  Appeal,  that,  in  the 
absence  of  such  a  notice,  other  evidence  of  the 
non-commencement  of  the  works  was  not  excluded. 

Decision  of  Kekewich  J.  in  In  re  Dudley  and 
Kingswinford  Tramways  Co.,  (1893)  63  L.  J.  (Ch.) 
108;  69  1j.  T.  711,  disapproved.  Attorney- 
General  v.  Bournemouth  Corpohation  C.  A.  714 

TRUST— Administration  of  assets— Trust  dehors 
the  will  of  specified  part  of  residue  220 
See  Administration.  2. 

TRUSTEE— ^reac/i  of  Trust— Interest,  Bate  of— 
Trust  Moneys  employed  in  Trade. 

It  is  still  the  rule  of  the  Court  that  a  trustee 
who  employs  trust  moneys  in  trade  or  speculative 
transactions  must  account  for  the  profit  he  makes 
by  such  employment  or,  at  the  option  of  the 
cestuis  que  trust,  be  charged  with  interest  at  the 
rate  of  5  i)er  cent.    In  re  Davis.    Davis  v.  Davis 

FarwellJ.  314 

2.   Breach  of  Trud— Money  lent  to  Solicitor 

vnthout  Security  with  Notice — Summary  Order  on 
Solicitor — Fractice. 

In  an  administration  action  it  appeared  that 
the  trustee  had  lent  moneys  of  the  trust  estate 
without  security  to  his  solicitor,  who  had  accepted 
tlie  loan  with  notice  that  it  was  trust  money. 
The  solicitor  was  not  a  party  to  the  action  : — 

Held,  that  the  Court,  in  the  exercise  of  its 
summary  jurisdiction  over  its  officers,  had  power, 
on  motion  in  the  action,  to  order  the  solicitor  to 
bring  the  money  into  court. 

In  such  a  case  the  notice  of  motion  should  be 
entitled  in  the  action  and  in  the  matter  of  the 
particular  solicitor.  In  re  Cai-vUOLL.  Brice  v. 
Carroll  -  Farwell  J.  175 

3.   Investment-— Breach  of  Trust— Shares 

in  Limited  Company — Beconstruction — Exchange 
of  Shares  in  Old  Company  for  Shares  in  New 
Company— Betainer  of  Shares— Present  Form  of 
Investment." 

The  testator  authorized  his  trustees  to  retain 
any  part  of  his  estate  "  in  its  present  form  of 
invesstment."  At  the  time  of  his  death  he  held 
750  fully  paid  ordinary  shares  of  51.  each  in  a 
limited  company  which  had  no  preference  shares. 
These  shares  were  of  great  value,  and  the  trustees 
retained  520  of  them.  The  company  was  sub- 
sequently reconstructed ;  the  old  company  was 
wound  up  voluntarily,  and  a  new  company  formed 
witli  the  same  name.  All  the  assets  of  the  old 
company  were  transferred  to  the  new  company ; 
the  new  company  carried  on  the  business  as  before, 
and  allotted  to  each  member  of  the  old  company, 
in  exchange  for  every  fully  paid  share  in  the  old 
company,  one  ordinary  share  of  and  one  pre- 
ference share  of  51.  in  the  new  company  credited 
as  fully  paid.  No  alternative  terms  were  off'ered 
by  which  shareholders  might  have  received  pay- 
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ment  in  cash  instead  of  in  shares.  The  trustees 
accepted  the  shares  allotted  to  them  in  exchange 
for  their  shares  in  the  old  company.  The  prefer- 
ence shares  in  the  new  company  were  at  the  date 
of  the  hearing  within  the  investment  clause  in 
the  will.  The  question  was  whether  the  trustees 
had  power  to  retain  the  ordinary  shares  in  the 
new  company : — 

Held,  that  the  ordinary  shares  in  the  new 
company  were  within  the  words  "  in  its  present 
form  of  investment,"  and  that  the  trustees  were 
justified  in  retaining  them,  i/;  re  Smith.  Smith 
V.  Lewis  -        -        -        -    Buckley  J.  667 

 Equitable  mortgagee — Conflicting  equities — 

Priority  -  -  -  -  163 
See  Mortgage.  2. 

  Mortmain — Extension  of  time  for  sale — 

Right  of  trustees  to  retain  land  unsold 
See  Charity.    2.  389 

 Sale  by  trustees — Repurchase  by  one  trustee 

See  Vendor  and  Purchaser.  5.  606 
  Trust  for  sale — Appropriation — Reconver- 
sion— Election — Purchase  by  trustee  for 
sale  _  _  _  _  296 
See  Vendor  and  Pukchasek.  8. 

TRUSTEE  IN  BANKRUPTCY. 

See  under  Bankruptcy.  ■ 

ULTRA  VIRES— School  board— Pupil  teachers' 
centres^ — School  building  -  -  768 
See  Schools. 

UNCERTAINTY— Avoidance  of  gift  for— Parol 
evidence — Admissibility  -  -  866 
See  Will.  7. 

 Real  estate — Conveyance — Grant — Excep- 
tion—Election -  -  -  623 
See  Conveyance, 

UNDERGROUND  STREAM  —  Channel  defined 
but  not  known  -  -  -  655 
See  Water.  2. 

UNDERTAKING— Not  to  disclose— Company— 
Winding-up — Private  examination — At- 
tendance of  solicitor  -  -  73 
See  Company.  16, 

USER — Right  of—"  Accommodation  works  " — 
Grant  of  easement — Level  crossing  759 
See  Railway. 

USES,  STATUTE  OF— Real  estate— Conveyance 
—  Grant  —  Exception  —  Uncertainty  — 
Election  -  -  -  -  633 
See  Conveyance. 

VENDOR  AND  TVRCRASE-R— Contract— Void- 
able Contract — Assignment  of  Contract — Privity  of 
Contract — Money  had  and  received^  Action  for. 

A  vendor  having  assigned  the  benefit  of  his 
contract  for  sale,  payments  were  made,  as  under 
the  contract,  by  the  purchaser  to  the  vendor's 
assignee.  Subsequently  to  those  payments  the 
purchaser  refused  to  complete  the  contract  on 
the  ground  of  misrepresentation  by  the  vendor, 
and  the  assignee  then  brought  an  action  for 
specific  performance,  making  the  vendor  and  the 
purchaser  defendants,  which  action  was  dismissed. 

A  counter-claim  by  the  purchaser  to  recover 
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the  payments  made  by  him  to  the  plaintiff  was, 
upon  the  facts,  dismissed  with  costs,  the  decision 
of  Cozens-Hardy  J.,  [1901]  2  Ch.  594,  being 
reversed.    Fleming  v.  Loe   -        -    C.  A.  369 

2.  Costs — Sale — Leaseholds — Abstract  of 

Title — "  Deducing  Title  "  —  Single  Document  — 
Ziea.se — Solicitor  and  Client — Costs — Scale  Charge 
— Solicitors'  Bemuneration  Act,  1881  (44  &  45 
Vict.  c.  44),  General  Order  under,  Sched.  I.,  Part  I. 
— Practice  —  Taxation  —  Vendor  and  Purchaser 
Summons,  Raising  Question  of  Taxation  on  — 
Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict, 
c.  78). 

On  a  sale  of  leaseholds,  the  delivery  of  an 
abstract  of  the  vendor's  title  consisting  of  the 
lease  only  is  not "  deducing  title  "  so  as  to  entitle 
the  vendor's  solicitor  to  the  scale  charge  under 
Sched.  I.,  Part  I.,  of  the  General  Order  under  the 
Solicitors'  Remuneration  Act,  1881. 

Wellhy  V.  Still,  [1894]  3  Ch.  641,  followed. 

SemUe,  per  Romer  L.J. :  A  question  as  to  the 
amount  of  the  vendor's  costs  on  a  sale  is  not 
properly  raised  upon  an  ordinary  summons  under 
the  Vendor  and  Purchaser  Act,  1874,  the  solicitor 
not  being  a  party  to  and  therefore  not  bound  by 
the  proceedings.  Such  a  question  should  be 
raised  on  taxation.  In  re  Webster  and  Jones*^ 
Contract        -       -        -        -    C.  A.  651 

3.  Priority — Equitable  Mortgage — Notice 

— Fraud  of  Vendor^s  Solicitor — Legal  Estate — 
Possession  of  Title-deeds — Forged  Receipt. 

Prior  to  the  completion  of  a  purchase  iQ 
August,  1899,  the  purchaser's  solicitors  dis- 
covered the  existence  of  an  equitable  mortgage 
of  January,  1897,  not  disclosed  by  the  abstract, 
and  required  it  to  be  discharged ;  on  completion 
of  the  purchase,  the  vendor's  solicitor,  who  was 
also  the  solicitor  of  the  equitable  mortgagee, 
produced  the  deed  creating  the  equitable  mort- 
gage with  what  purported  to  be  a  receipt,  signed 
by  the  mortgagee,  for  all  moneys  due  on  the 
security ;  an  assignment  of  the  property  by  the 
vendor  to  the  purchaser,  passing  the  legal  estate, 
was  executed,  and  the  equitable  mortgage  with 
the  receipt  and  all  the  other  title-deeds  were 
handed  to  the  purchaser.  The  receipt  on  the 
equitable  mortgage  was  a  forgery,  and  on  an 
action  being  brought  by  the  equitable  mortgagee 
against  the  purchaser  to  establish  the  priority  of 
his  charge : — 

Held,  that  as  the  defendant  had  purchased 
with  notice  of  an  incumbrance  which,  as  a  fact, 
was  still  subsisting,  the  legal  estate  and  posses- 
sion of  the  title-deeds  afforded  no  protection,  and 
that  the  plaintiff's  equitable  mortgage  therefore 
had  priority,  and  could  still  be  enforced  against 
the  defendant.   Jared  v.  Clements 

Byrne  J.  399 

4.   Specific  Performance — Mistake — Sale 

by  Auction — Purchase  of  wrong  Lot. 

At  a  sale  by  auction  of  landed  property  the 
defendant  purchased  one  lot  by  mistake  for 
another.  The  price  was  not  extravagant,  and 
the  mistake  was  solely  due  to  the  defendant's 
own  carelessness : — 

Held,  no  defence  to  an  action  for  specific 
performance. 

Semble,  Malins  v.  Freeman,  (1836)  2  Keen,  25 
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44  K.  R.  178,  is  inconsistent  with  the  principle 
of  TampUn  v.  Jcwies,  (1880)  15  CIj.  D.  215.  Yan 
Peaagh  v.  Eveeidge  -        -    Kekewich  J.  266 

5.    Specific  Performance — Trustees,  Sale 

by — Repurcliase  by  one  Trustee — Executory  Con- 
tract —  Damages  —  Breach  of  Trust —  Furchaser's 
Nominee. 

Trustees  contracted  to  sell  real  estate  to  the 
defendant  for  800Z.  Before  the  date  fixed  for 
completion,  the  defendant  contracted  to  resell 
the  same  property  to  D.,  one  of  the  trustees,  at 
the  same  price,  and  required  the  conveyance  to  be 
made  to  D.  as  sub-purchaser,  or  as  his  nominee, 
D.  subsequently  declined  to  complete.  In  an 
action  by  the  trustees  for  specific  performance 
by  tlie  defendant  of  the  first  contract,  tlie  only 
defence  was  a  counter-claim  by  the  defendant  for 
specific  performance  by  D.  of  the  second  contract, 
or  damages  for  the  breach  thereof : — 

Eeld,  applying  the  dictum  of  Mellish  L.J.  in 
Farl^ei-  v.  McKenna,  (1874)  L.  E.  10  Ch.  96,  at 
p.  125,  that  so  long  as  the  first  contract  was  exe- 
cutory only,  the  defendant  having  neither  paid 
his  purchase-money  nor  taken  up  his  conveyance, 
the  trustee,  D.,  could  not  repurchase  the  property 
from  his  own  purchaser,  and  the  counter-claim 
could  not  be  enforced ;  neither  was  the  defend- 
ant entitled  to  damages,  as  he  must  be  deemed 
to  have  known  that  D.  was  incapable  of  pur- 
chasing under  the  circumstances. 

Though  a  purchaser  may,  as  a  general  rule, 
require  a  conveyance  to  a  nominee,  he  cannot 
re(iuire  a  conveyance  to  one  of  the  vendors  under 
circumstances  which  may  expose  them  to  the  risk 
of  being  parties  to  a  breach  of  trust.  Delves  v. 
Gbay         -        _        _        >    Byrne  J.  606 

6.    Title  —  Lease  —  Outstanding  Legal 

Estate  in  Croicn — Condition  limiting  Time  for 
sending  in  Bequisitions — Waiver  of  Objection — 
Objection  as  to  Boot  of  Title. 

In  1884  two  leases  v/ere  granted  to  a  company 
from  which  the  present  vendors  derived  title.  In 
the  same  year  the  company  went  into  liquidation 
for  the  purposes  of  reconstruction,  and  sold  all  its 
assets,  including  the  leases,  to  a  new  company  of 
the  same  name  ;  but  there  was  no  formal  assign- 
ment of  the  leases,  and  the  old  company  was 
shortly  afterwards  dissolved.  In  1901  these 
leases  were  sold  by  order  of  the  Court,  subject  to 
conditions  which  limited  the  time  for  sending  in 
requisitions  and  objections  to  title.  After  the 
prescribed  period  the  purchaser  objected  that  the 
vendors  had  shewn  no  legal  title  to  the  leases. 
The  lessor  had  received  rent  from  the  new  com- 
pany and  its  successors  in  title  from  1881  until 
the  present  time,  and  the  vendors  oftered  to 
procure  the  consent  of  the  lessor  to  the  assign- 
ment of  the  leases  to  the  purchaser : — 

E'eld,  that  the  purchaser  was  precluded  by 
the  conditions  from  insisting  upon  his  objection 
as  to  the  outstanding  legal  estate  (which  had 
become  vested  in  the  Crown  as  bona  vacantia), 
inasmuch  as  the  objection  related,  not  to  the  root 
of  the  title,  but  to  the  subsequent  devolution 
thereof.   Peyce- Jones  v.  Williams  Joyce  J.  617 

7.  Title  —  Open     Contract  —  Leasehold 

House — Breach  of  Covenant  to  Bepair — Produc- 
tion of  Beceiptfor  Bent— Conveyancing  and  Law 
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of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  «.  3^. 

sub-s.  4. 

The  defendant  on  July  1,  1901.  entered  into 
an  open  contract  with  the  plniutifF  for  the  pur- 
chase of  a  leasehold  house.  The  lease  contained 
a  covenant  by  the  lessee  to  keep  the  house  in 
good  repair.  No  time  was  fixed  for  completion 
but  the  Court  held  that  November  G  was  the  date- 
on  which  the  title  was  cleared  up  and  the  pur- 
chaser might  have  taken  possession.  On  Sep- 
tember 27  the  vendor  was  served  with  a  notice 
from  the  London  County  Council  requiring  him 
to  pull  down  or  render  secure  a  part  of  the 
premises  as  being  a  dangerous  structure.  On' 
November  9  the  vendor  was  served  with  an 
order  of  the  police  court  requiring  him  to  do  the 
repairs  mentioned  in  the  notice  within  fourteen 
days.  This  summons  was  taken  out  by  the- 
vendor  for  a  declaration  that  the  expense  of  com- 
plying with  the  order  ought  to  be  borne  by  the- 
purchaser : — 

Held,  that,  the  contract  being  open,  the 
purchaser  was  entitled  to  proof  that  all  the- 
covenants  in  the  lease  had  been  performed  up  to 
November  6  ;  that  s.  3,  sub-s.  4,  of  the  Convey- 
ancing Act,  1881,  which  requires  the  purchaser,, 
on  production  of  the  receipt  for  the  last  payment 
of  ground  rent,  to  assume  that  all  covenants  have 
been  performed,  "  unless  the  contrary  appear,"' 
did  not  apply,  for  the  contrary  did  appear ;  and 
that  the  vendor  must  pay  the  cost  of  complying" 
with  the  order.  In  re  Highett  and  Bird's  Con- 
tract      _        _        _    Swinfen  Eady  J.  214 

8.  Title— Will— Construction— Trust  for 

Sale  —  Beconversion  —  Election  —  Leaseholds  — 
Annuities — Appropriation — Purchase  by  Trustee 
for  Sale. 

On  a  contract  for  sale  of  leaseholds  the  pur- 
chaser objected  that  the  vendor  at  the  time  when 
he  bought  the  property  was  himself  a  trustee  for 
sale.  Sir  R.  Mact'arlane  by  his  will  gave  all  his- 
real  and  leasehold  estate,  including  the  property 
in  question,  to  his  son  Robert  and  J.  Cockerel! 
upon  trust  for  tale,  and  to  stand  possessed  of  the 
proceeds  upon  trust  to  appropiiate  investments- 
to  answer  annuities  for  his  wife,  his  daughter 
Magdalen,  and  his  son  Henry.  The  testator  gave^ 
his  residue  to  his  son  Robert,  and  died  in  1843. 
Henry  was  at  this  time  incapable  of  managing, 
his  own  affairs,  and  so  continued  down  to  the 
time  of  his  death.  In  1843  Lady  Macfarlane  was 
appointed  an  additional  trustee,  and  the  property 
I  wuB  vested  in  Robert,  Cockerell,  and  her,  subject 
!  to  the  provisions  of  the  will.  In  1847  a  new 
[  trustee  was  appointed  in  place  of  Cockerell  by 
deeds  which  recited  that  the  property  subject  to 
I  the  trusts  included  the  leaseholds,  and  conveyed 
j  them  specifically  to  the  new  trustees  upon  the 
tnists  of  the  will.  Robert  executed  a  power  of 
attorney  in  favour  of  I^ady  Macfarlane,  and  she 
let  the  property  on  several  occasions.  Robert 
died  in  October,  1849,  leaving  all  his  property 
equally  to  Lady  Macfarlane,  Magdalen,  and 
Henry ;  and  in  1850  Lady  Macfarlane  was  ap- 
pointed administratrix  of  his  estate  with  the 
will  annexed.  In  1853  she  became  the  sole 
trustee;  and  in  1859  and  186G  she  let  the  lease- 
holds for  terms  of  years.    She  died  in  1873^ 


INDEX. 


[1902] 


VENDOR  AND  VVB^CRkSER-coatinued. 

leaving  all  her  property  to  Magdalen  and 
appointing  her  sole  executrix.  Magdalen  died 
in  1877,  leaving  her  property  to  Sir  C.  Douglas, 
and  appointing  him  and  another  executors.  All 
ithe  property  remaining  subject  to  the  trusts  of 
the  will  of  Sir  R.  Macfarlaue  thus  became  vested 
in  Sir  C.  Douglas,  and  he  paid  into  court  to  the 
-account  of  Henry  certain  funds  on  an  affidavit 
which  stated  that  after  the  death  of  Sir  "R.  Muc- 
farlane  his  trustees  got  in  all  his  real  and  personal 
■estate,  and  appropriated  40,000L  Bank  Annuities 
.and  the  leaseholds  in  question  to  answer  the 
annuities,  and  transferred  the  residue  to  Robert. 
In  1878  Henry  was  found  of  unbound  mind  by 
inquisition,  and  the  master  reported  that  the 
leaseholds  in  question  belonged  half  to  Henry 
and  half  to  Sir  C.  Dou^las  absolutely,  subject  to 
Henry's  annuity  of  500Z.  In  1887  Sir  C.  Douglas 
died,  and  his  will  was  proved  by  G.  C.  Douglas, 
one  of  his  executors.  In  1888  Henry  (acting  by 
his  committee)  and  G.  C.  Douglas,  by  a  deed 
which  recited  that  they  were  absolutely  entitleil 
in  moieties  to  the  property,  and  that  the  master 
liad  approved  of  the  deed,  let  the  property  for 
twenty-one  years.  Henry  died  in  1892,  and  letters 
of  administration  to  his  estate  w^ere  granted  to 
Gertrude  Begbie,  one  of  his  next  of  kin.  By  a 
deed  of  May  19,  1893,  which  recited  that  G.  C. 
Douglas  was  surviving  trustee  of  the  will  of  Sir 
R.  Macfarlane,  G.  G.  Douglas,  as  trustee,  at  the 
request  of  Gertrude  Begbie,  and  in  consideration 
of  '60001.  paid  by  G.  C.  Douglas  to  her,  and  being 
himself  entitled  as  beneficial  owner  to  the  other 
half  of  the  property,  assigned  the  leaseholds  to 
H.  P.  Leach.  By  an  indenture  of  May  20,  1893, 
H.  P.  Leach,  as  trustee  and  at  the  request  of 
G.  C.  Douglas,  assigned  the  premises  to  him.  On 
September  19,  1901,  G.  C.  Douglas  agreed  to  sell 
the  property  to  Powell  for  12,200Z.,  and  the  pur- 
chaser took  the  objection  that  in  1893  G.  C. 
Douglas  was  a  trustee  for  sale  of  the  property, 
and  could  not  purchase  the  half  of  it  which  was 
then  conveyed  to  him : — 

Held,  that,  if  any  appropriation  had  taken 
place,  it  was  an  appropriation  of  unauthorized 
securities,  and  was  not  eti'ectual  to  destroy  the 
trust  for  sale;  that  until  Henry  was  found  a 
iunatic  there  could  be  no  election  by  the  bene- 
ficiaries that  there  had  been  no  election  to  take 
in  specie  by  the  Court  on  behalf  of  the  lunatic  ; 
that  it  was  not  proved  that  there  had  been  an 
election  by  all  the  persons  interested ;  that  the 
trust  for  sale  did  not  come  to  an  end  when  the 
annuities  ceased,  was  not  void  for  perpetuity,  and 
was  operative  in  1893 ;  and  that  the  title  ought 
eot  to  be  forced  on  the  purchaser.  In  re  Douglas 
AND  Powell's  Contract  -        -    Byrne  J.  296 

9.  Title — Failure  to  shew — Misdescription 

— Latent  Defect — Underground  Culvert  for  Water. 

Land  was  sold  subject  to  a  condition  that, 
the  property  being  open  for  inspection,  the  pur- 
chaser shall  be  deemed  to  buy  with  full  knowledge 
of  the  actual  quantities  and  condition  thereof. 
If  any  error  shall  be  found  in  the  particulars  the 
same  shall  not  annul  the  sale,  nor  shall  any  com- 
pensation be  allowed  in  respect  thereof." 

The  purchaser  bought  the  land  for  building 
purposes,  and  this  was  known  to  the  vendors. 


VENDOR  AND  PURCHASER— confmaeti. 
They  represented  to  him  that  it  was  suitable  for 
building,  and  that  there  was  no  restriction  as  to 
the  class  of  houses  to  be  erected.  Before  he 
entered  into  the  contract  the  purchaser  inspected 
the  property.  Some  time  after  the  contract  he 
discovered  that  there  was  an  underground  culvert 
for  water  running  across  the  land.  There  was 
nothing  in  the  plan  which  was  shewn  to  him  to 
indicate  the  existence  of  this  culvert,  and  the 
vendors,  who  were  trustees  of  a  former  owner, 
were  not  aware  of  it.  In  the  opinion  of  the  Court, 
no  reasonable  inspection  would  have  enabled  the 
purchaser  to  discover  the  culvert : — 

Held,  that  the  above  condition  did  not  apply, 
and  that  the  culvert  was  a  substantial  drawback 
to  the  use  of  the  land  for  building  purposes,  so 
that  the  purchaser  would  not  get  that  for  which 
he  contracted : 

Held,  therefore,  that  Flight  v.  Booth,  (1834) 
1  Bing.  N.  C.  37U;  41  R.  R.  599,  applied,  and 
that  a  good  title  had  not  been  shewn  by  the 
vendors  in  accordance  with  the  contract. 

Decision  of  Kekewich  J.  affirmed. 

lu  re  Brewer  and  Hankins  Contract,  (1899) 
80  L.  T.  127,  distinguished.  In  re  Puckett  and 
Smith's  Contract      -        -        -    C.  A.  258 

VOLUNTABiY  ASSOCIATIONS- Will— Charitable 
uses  -  -  -  -  -  642 
See  Charity. 

VOLUNTARY  SETTLEMENT— Trustee  in  bank- 
ruptcy —  Evidence  —  Recital — Admissi- 
bility -  -  -  -  360 
See  Fraudulent  Conveyance. 

VOLUNTARY  WINDING-UP— Company— Com- 
pulsory order  —  Contributory  —  Juris- 
diction _  -  -  -  34 
See  Company.  15. 

  Title — Lease — Objection  as  to  root  of  title 

See  Vendor  and  Purchaser.    6.  617 

WAIVER  —  Prospectus  —  Omission  of  material 

contract — Waiver  clause  -        -  456 

See  Company.  11. 
WAIVER  CLAUSE  —  Prospectus  —  Omission  of 

material  contract    -        -        -  628 

See  Company.  10. 
WATER — Supply — "  Domestic  Purposes  " — Swim- 
ming-bath-—School — Watertcorhs  Clauses  Act,  1847 
(10  &  11  Vict.c.  11),  s.  5^— Waterworks  Clauses 
Act,  1863  (26  &  27  Vict.  c.  93),  s.  12— Public 
Health  Act,  1875  (38  ik  39  Vict.  c.  55),  ss.  51, 
66,  57. 

The  governors  of  a  school,  carried  on  as  a 
charity  and  not  for  purposes  of  profit,  con- 
structed a  swimming-bath  for  the  use  of  the 
boys.  The  bath  was  in  a  building  outside  the 
main  building  of  the  school,  but  was  connected 
with  it  by  a  corridor,  and  was  separately  rated 
for  poor-rate.  A  swimming  master  was  kept  to 
teach  the  boys  swimming,  and  a  fee  was  charged 
for  the  use  of  the  balh.  This  fee  was  compulsory 
for  the  boarders,  but  was  charged  to  such  only  of 
the  day  boys  as  used  the  bath  : — 

Held,  by  the  Court  of  Appeal  (Vaughan 
Williams  L.J.  doubting),  that  under  the  circum- 
stances the  water  supplied  to  the  bath  was  not 
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"WATEB — conthiued. 

supplied  for  "domestic  purposes,"  within  the 
meaning  of  s.  12  of  the  Waterworks  Clauses 
Act,  18G3,  but  was  supplied  for  the  business  of 
the  school,  and  that  consequently  the  water 
authority  were  entitled  to  make  a  special  charge 
for  the  supply. 

Decision  of  Buckley  J.,  [1901]  2  Ch.  13, 
reversed. 

Semhle,  that  a  supply  of  water  to  a  swimming- 
bath  lor  the  use  of  tlie  occupier  of  a  dwelling- 
house  and  his  family  may  be  a  supply  for 
domestic  purposes. 

Per  Vaughan  Williams  L.J. :  A  supply  of 
water  for  domestic  purposes  is  not  limited  to 
a  supply  inside  the  dwelling-house  of  the 
occupier,  nor  must  it  be  a  supply  which  is 
essential  to  the  occupation,  or  even  to  the 
healthy  occupation,  of  the  house. 

Water  supplied  for  the  purpose  of  making 
the  occupation  of  a  house  more  convenient,  or 
for  increasing  its  amenities,  is  prima  facie 
supplied  for  "  domestic  purposes." 

Per  Komer  L.J. :  The  true  test  whether  water 
is  supplied  for  domestic  purposes  is  not  -whether 
it  is  used  by  the  occupier  for  the  private  purposes 
of  himself  and  his  household. 

Regard  must  be  had  to  the  ordinary  habits 
of  domestic  life  and  to  what  can  reasonably  be 
considered  a  "  domestic  purpose." 

The  test  of  reasonableness  ought  also  to  be 
applied  to  the  quantity  of  water  required,  and 
regard  should  be  had,  not  only  to  the  consumer, 
but  also  to  the  obligation  of  the  water  authority 
to  afford  a  supply  to  their  district  for  ordinary 
domestic  purposes. 

In  each  case  the  Court  must  see  whether 
the  supply  required  is  reasonably  a  supply  for 
domestic  purposes.  Barnard  Castle  Urban 
District  Council  v.  Wilson        -      C.  A.  746 

2.  Underground  Stream — Channel  defined 

hut  not  known. 

If  underground  water  flows  in  a  defined 
channel  into  a  well  supplying  a  stream  above 
ground,  but  the  existence  and  course  of  that 
channel  are  not  known  and  cannot  be  ascertained 
except  by  excavation,  the  lower  riparian  pro- 
prietors on  the  banks  of  the  stream  have  no  right 
of  action  for  the  abstraction  of  the  underground 
water. 

The  Sweet  Well  Spring  was  one  of  the 
principal  feeders  of  the  Morton  Beck,  on  the 
banks  of  which  the  plaintiffs  were  riparian 
proprietors.  The  water  flowed  from  the  spring 
to  the  beck  in  a  visible  channel  above  ground. 
The  spring  was  alleged  to  be  fed  by  underground 
water  flowing  in  a  defined  channel,  but  the 
course  and  existence  of  this  channel  were  not 
known,  and  could  not  be  ascertained  except  by 
excavation.  The  defendants  by  sinking  wells 
above  the  Sweet  Well  Spring  diverted  the  under- 
ground supply  and  diminished  the  flow  of  water 
from  the  spring  : — 

Held.,  that  the  plaintiff's  had  no  cause  of 
action.    Bradford  Corporation  v.  Ferrand 

Farwell  J.  656 

— —  Title  —  Misdescription  —  Latent  defect  — 
Underground  culvert  for  water  -  258 
See  Vendor  and  Purchaser.  9. 


WAY,  RIGHT  OY— Grant  —  I' Executors,  Ad- 
mmtstrators,  and  Assigns,  Undertenants  and 
Servants  " — Licensees. 

A  grant  of  a  right  of  way  extends  to  all 
lisensees  of  the  grantee  lawfully  going  to  and 
from  the  dominant  tenement,  although  the 
grantee,  "his  executors,  administrators,  and 
assigns,  undertenants  and  servants,"  are  the  only 
persons  specified  in  the  grant.  Baxendale  v. 
North  Lambeth  Liberal  and  Radical  Club, 
Limited  -        -        -       Swinfen  Eady  J.  427 

WAY-LEAVE— Tenant  for  life— Power  of  leasing 
—  Mining  lease  —  Varying  minimum 
rent  -----  46 
See  Settled  Land.  4. 

WILL — Class — Gift  of  JResidue  to  Members  of  a 
Class  living  at  Period  of  Distribution — Direction 
for  Settlement  of  "  the  Share  "  of  one  of  the  Class — 
Death  of  Legatee  before  Period  of  Distribution — 
Construction  of  Will. 

A  testatrix,  who  died  in  1854,  by  her  will, 
made  in  1849,  directed  the  income  of  her  residuary 
estate  to  be  paid  to  her  sisters,  S.  and  C,  in 
equal  shares,  during  their  joint  lives,  or  until 
one  of  them  should  marry  or  die,  and  after  the 
death  or  marriage  of  either,  then  to  the  other, 
during  her  life,  or  until  she  should  marry,  and 
after  the  death  or  marriage  of  such  surviving  or 
last  marrying  sister  the  testatrix  directed  that, 
subject  to  trusts  which  slie  declared  of  a  sum  of 
lOOOL,  her  residuary  estate  should  be  held  in 
trust  for  all  or  such  one  or  more  of  her  brothers 
and  sisters  (except  her  sister  E.,  but  including 
S.  and  C,  if  they  or  either  of  them  should  marry) 
who  should  be  living  at  the  death  or  marriage 
of  such  surviving  or  last  marrying  sister,  in  equal 
shares,  if  more  than  one,  as  tenants  in  common. 
And  (after  providing  for  the  event  of  her 
brothers,  or  either  of  them,  being  dead,  or  either 
of  her  bisters,  S.  and  (J.,  having  previously 
married,  being  dead  at  the  death  or  marriage 
of  such  her  surviving  or  last  marrying  sister) 
the  testatrix  directed  that  with  respect  to  "  the 
share  "  of  her  sister  H.  "  the  same  share  "  should 
be  held  in  trust  to  pay  the  income  thereof  to  her 
during  her  life,  for  her  separate  use,  and  after 
her  deatli  the  capital  of*'  the  same  share"  should 
be  held  in  trust  for  her  child  or  children,  as  she 
should  by  deed  or  will  appoint,  and  in  default 
of  appointment  in  trust  for  and  to  vest  in  her 
child  or  all  her  children,  if  more  than  one,  being 
sons  at  twenty-one,  and  being  daughters  at 
twenty-one  or  marriage,  and  if  more  than  one  in 
equal  shares. 

At  the  date  of  the  will  the  testatrix  had 
living  three  brothers  and  four  sisters,  two  of 
whom,  S.  and  C,  were  unmarried,  and  the  other 
two,  E  and  H.,  were  married.  S.  and  C.  never 
married.  C.  died  in  1900,  having  survived  all 
her  brothers  and  sisters.  II.  died  in  1884.  She 
had  had  four  children,  all  of  whom  attained 
twenty-one ;  but  they  all  died  before  C.  Neither 
the  brothers  nor  the  sister  E.  left  issue  : — 

Held,  upon  the  construction  of  the  above 
clauses,  coupled  with  other  parts  of  the  will,  that 
by  the  expression  "  the  share  "  of  II.  was  meant 
an  aliquot  part  of  the  estate  of  the  testatrix,  and 
not  merely  the  share  which  II.  would  have  taken 
if  she  had  survived  her  sister  C,  and  that. 
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W  ILL — continued. 

consequently,  the  representatives  of  the  deceased 
•children  of  H.  were  entitled  to  the  residue. 

Decision  of  Byrne  J.  reversed. 

In  re  Boherts,  (1885)  30  Ch.  D.  234,  In  re 
IHnliorne,  [1894]  2  Oh.  276,  and  In  re  Powell, 
[1900]  2  Ch.  525,  considered.  In  re  Whitmore. 
Walters  v.  Harrison         -        -       G.  A.  66 

2.  Class,  Gift  to  a — Gift  over  on  Death 

■coupled  with  a  Contingency — "  Die  leaving  Issue  " 
— Death  at  any  time — Divesting — Defeasibility, 
Period  of — Construction  of  Will. 

A  testator  gave  his  residuary  estate  upon 
itrust  for  his  widovs^  for  life  or  widowhood,  and 
-after  her  decease  or  second  marriage  to  apply 
the  income  for  the  maintenance  and  education 
•of  his  children  until  the  youngest  who  should  be 
living  being  a  son  should  attain  twenty-one,  or 
being  a  daughter  should  attain  that  age  or 
marry.  Subject  thereto  he  directed  that  the 
trust  fund  and  the  income  thereof,  and  any 
accumulations  not  vested  or  applied  under  his 
will,  should  be  held  in  trust  for  all  his  children 
who  being  sons  should  attain  twenty-one,  or 
being  daughters  should  attain  that  age  or  marry, 
to  whom  he  gave  his  residuary  estate  in  equal 
shares.  And  he  directed  that  if  any  of  his 
children  should  die  leaving  issue,  such  issue 
should  take  his  or  her  deceased  parent's  share 
equally  as  tenants  in  common : — 

Held,  affirming  Joyce  J.,  [1901]  2  Ch.  338, 
that  children  who  survived  the  testator  only 
took  vested  indefeasible  interests  if  and  when 
they  should  die — that  is,  die  at  any  time — 
without  leaving  issue.  In  re  Schnadhorst. 
Sandkuhl  v.  Schnadhorst         -       C.  A.  234 

3.   Condition — Devise  of  Beal  Estate — 

Condition  that  Devisee  should  take  and  use  Tes- 
tator^ s  Name — Preceding  Life  Estate  —  Lunacy 
and  Death  of  Devisee  during  Life  of  Tenant  for 
Life — Non-performance  of  Condition — Condition 
Precedent  or  Subsequent  —  Bemainder  in  Fee — 
Vesting. 

Testator  by  his  will,  dated  in  1853,  devised 
his  real  estate  to  his  daughter  for  life,  and  after 
her  death  for  her  children;  and  if  she  should 
have  no  child  the  testator  devised  his  real  estate 
to  N.,  on  condition  that  he  should  take  and  use 
the  testator's  name  only.  The  testator  died  in 
1853.  His  daughter,  who  was  now  in  her  fifty- 
ninth  year,  was  married,  but  had  had  no  issue. 
N.  died  in  1855  without  having  taken  the  tes- 
i;ator's  name.  For  eighteen  months  previous  to 
his  death  he  had  suffered  from  insanity,  and  for 
six  months  previous  to  his  death  had  been  in  an 
asylum : — 

Held,  that  whether  the  condition  were  prece- 
dent or  subsequent,  its  performance  had  not  been 
rendered  impossible  by  the  act  of  God  ;  and  that 
N.  having  failed  to  perform  it,  the  devise  to  him 
■could  not  take  efifect.  In  re  Greenwood.  Good- 
heart  V.  Woodhead      -        -      Joyce  J.  198 

4.  Illegitimate  Cliildren — Gift  to  Children 

Nominatim — Gift  to  Next  of  Kin  of  Children 
under  the  Statute  of  Distributions — Construction  of 
Will 

A  testator  gave  a  legacy  to  each  of  his  seven 
children  by  name,  and  directed  that,  in  the  events 
which  happened,  his  residuary  estate  should  be 
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lield  upon  trust  for  such  of  his  seven  children 
thereinbefore  named  as  should  be  then  living  and 
should  attain  twenty-one;  and  he  directed  his 
trustees  to  retain  the  legacy  and  the  share  of 
residue  which  any  daughter  might  take  under  the 
will,  and  to  hold  the  same  upon  trust  to  pay  the 
income  to  the  daughter  for  life,  and  then  to  her 
liusband  for  life  if  she  should  so  appoint,  and 
subject  thereto  in  trust  for  her  children,  and  in 
default  of  children  in  trust  for  the  persons  who 
at  the  death  of  such  daughter  would  have  been 
entitled  to  such  share  under  the  Statute  of  Dis- 
tributions in  case  she  had  died  possessed  thereof 
without  having  been  married.  Three  of  the 
children  were  born  to  the  testator  by  his  wife 
before  her  marriage : — 

Held,  reversing  the  decision  of  Kekewich  J., 
[1901]  2  Ch.  578,  that  the  share  of  an  illegitimate 
married  daughter,  who  died  without  having  exer- 
cised her  power  of  appointment  in  favour  of  her 
husband  and  without  having  had  any  issue,  passed 
to  those  who  would  have  been  her  next  of  kin  if 
she  and  the  testator's  other  children  had  all  been 
legitimate. 

In  re  Standley's  Estate,  (1868)  L.  R.  5  Eq.  303, 
overruled.    In  re  Wood.    Wood  v.  Wood 

C.  A.  642 

6.   Intestacy — Administration  —  Will  he- 
coming  inoperative — Death  of  Sole  Legatee  and 
Executrix — Hotchpot  —  Statute  of  Distribution, 
1671  (22  ct-  23  Car.  2,  c.  10),  s.  5.' 

The  provisions  of  s.  5  of  the  Statute  of  Dis- 
tributions, directing  advancements  made  by  an 
intestate  in  his  lifetime  by  portions  to  his  children 
to  be  brought  into  account  in  the  administration 
of  his  estate,  apply  to  an  intestacy  occasioned  by 
a  will  becoming  wholly  inoperative  in  consequence 
of  the  death  of  the  sole  executrix  and  legatee  in 
the  lifetime  of  the  testator,  as  well  as  to  an 
intestacy  occasioned  by  the  non-existence  of  any 
will. 

Decision  of  Buckley  J.,  [1902]  1  Ch.  218, 
affirmed.    In  re  Ford.    Ford  v.  Ford  C.  A.  605 

6.   Substitutionary  Gift  —  Gift  in  Be- 
mainder —  Death  "  before  becoming  entitled  "  — 
Entitled  "  in  Possession  "  or  "  Interest " — Con- 
struction of  Will. 

The  testatrix  gave  all  her  property  to  trustees 
upon  trust  for  her  son  R.  for  life,  and  on  his 
decease  she  specifically  devised  certain  freeholds 
to  her  several  grandchildren,  the  children  of  R. ; 
she  then  directed  her  trustees  to  pay  the  income 
of  her  residue  to  her  son's  widow  for  life,  and 
after  the  death  of  the  widow  to  divide  the  residue 
amongst  all  the  children  of  her  said  son ;  and  in 
the  event  of  either  of  her  grandchildren  "  dying 
before  becoming  entitled  to  any  share  of  my 
estate  hereinbefore  in  any  way  disposed  of,"  she 
directed  that  the  child  or  children  of  such  deceased 
grandchild  should  take  the  parent's  share,  or,  if 
there  should  be  no  such  child  or  children,  then 
that  such  share  should  vest  equally  in  all  her 
surviving  grandchildren.  The  testatrix  died 
leaving  her  son  R.  and  eight  grandchildren,  his 
sons  and  daughters,  surviving : — 

Held,  thai  the  word  "  entitled "  meant  "  en- 
titled in  possession,"  that  the  substitutionary 
clause  was  operative  and  might  take  effect  at  any 
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time  during  the  subsistence  of  the  preceding  life 
estate,  and  that  the  devises  to  the  grandchildren 
were  not  indefeasibly  vested,  but  were  subject  to 
be.  defeated  or  destroyed  so  long  as  the  prior 
tenancy  for  life  existed. 

Commissioners  of  Charitable  Donations  and  { 
Bequests  v.  Cotter,  (1841)  1  D.  &  War.  498 ;  | 
M  K.  R.  298,  not  followed.  In  re  Maunder,  j 
Maunder  v.  Maunder     -        -    Joyce  J.  875 

7.          Uncertainty— Gijt  for  Life  with  Direc-  \ 

Hon  to  dispose  of  Estate  according  to  verbally 
expressed  Wishes — Parol  Evidence — Admissibility 
— Avoidance  of  Gift  for  Uncertainty— Construction 
of  Will 

Testator  by  his  will  appointed  his  wife  sole 
executrix,  and  gave  her  his  property  for  life.  He 
then  desired  and  empowered  her  by  her  will  or 
in  her  lifetime  to  dispose  of  his  estate  "  in  accord- 
ance with  my  wishes  verbally  expressed  by  me  to 
her  " : — 

Held,  that  parol  evidence  could  not  be  ad- 
mitted to  shew  what  the  testator's  verbally 
expressed  wishes  were,  and  that  the  power  of 
disposition  given  to  the  widow  was  void  for 
uncertainty. 

In  re  Fleetwood,  (1880)  15  Ch.  D.  594,  distin- 
guished.   In  re  Hetley.    Hetley  v.  Hetley 

Joyce  J.  866 

 Administration  of  assets — Trust  dehors  the 

will  of  specified  part  of  residue  -  220 

See  Administration.  2. 
 Appointment. 

See  under  Power  of  Appointment. 
 Charitable  legacy. 

See  undor  Charity. 
 Marshalling  assets — Pecuniary  legatees  and 

specific  devisees     -        -        -  834 

See  Administration.  1. 
 Power  of  appointment. 

See  under  Power  of  Appointment. 
 Trust  for  sale — Reconversion — Election  — 

Appropriation — Purchase  by  trustee  for 

sale  -----  296 

See  Vendor  and  Purchaser.  8. 


WINDING-UP  OF  COMPANY. 

See  Oases  under  Company. 

WORDS — "  Accommodation  works  " 

See  Railway. 
 "  Additions  "  - 

See  Settled  Land.  1. 
 "  Capital "        -        -  - 

See  Company.  12. 
 "  Deducing  title  "       -  - 

See  Vendor  and  Purchaser.  2 
■  "  Die  leaving  issue  "  - 

See  Will.  2. 
 "  Die  without  having  been  married 

See  Settlement.  2. 
 "•  Disbursement "        -  - 

See  Solicitor.  1. 
 "  Domestic  purposes  "  - 

>S'ee  "Water.  I. 
-^"Entitled"       -        -  - 

See  Will.  6. 
 "  In  his  own  right  "  - 

See  Company. 
 "  in  its  present  form  of  Investment ' 

See  Trustee.  :>. 
 "  Knowingly  issue ''  - 

See  Company.  10. 

—  Possibility  on  a  possibility  * 
See  Perpetuity. 

—  Property  recovered  or  preserved  " 
See  Solicitor.  3. 

—  "  Public  duty  "  - 

See  ( 'ORPORATION. 

— -  "  or  their  Successors  "  - 
See  Charity.  3. 

—  "Share"  - 
'See  Will.  1. 

—  "  Surplus  assets -  - 
See  Company.  IS. 

—  Trade-mark  "  - 
See  Trade-mark.  2. 

—  "Works"  - 
See  Tkamway. 
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